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By  Qeorge  Gaines,  Counsellor  at  Law.    Volume  IIL"    ' 
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'*  An  Act  for  the  enoonragement  of  learning,  by  seooring  the  copies  of  maps, 
charti^  and  booki^  to  the  authors  and  proprietors  of  such  copies^  during  the 
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mentaiy  to  an  Act,  entitled  an  Act  Ibr  the  encouragement  of  learning,  by  se- 
curing the  copies  of  mapa^  charts,  and  be  ^a;  to  the  authors  and  proprietors 
of  such  copieo^  during  the  times  therein  mentioned,  and  extending  the  bene* 
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other  prints." 
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Steinbagh  against  Ogden. 

Under  a  count  ayerring  a  lots  by  the  barratry  of  the  master,  it  is  not  in- 
cumbent on  the  assured  to  prove  that  the  master  was  not  the  owner.  It 
most^  if  relied  on  as  a  defence,  be  shown  by  the  underwriter;  a  fraudnleDt 

,  sale-  and  pnrohase  by  the  master  of  a  Tease),  will  not  constitute  such  an 
ownership  as  to  aflbrd  a  defence  to  a  claim  for  a  loss  by  his^  barratry.  A 
parson  contracting  and  dealing  with  a  master  who  iiad  purchased  in  his 
owner's  vessel,  in  his  capacity  of  master,  may  recover,  under  a  count  fbr 
barratry,  a  loss  occasioned  by  the  fraudulent  conduct  of  such  master. 

This  was  an  action  upon  a  policy  of  insurance  on  the 
cargo  of  the  sloop  Britton,  M'CulIoch,  master,  on  a  voyage 
from  Trinidad  to  New  York,  averring  the  loss  to  be  from 
the  barratry  of  the  master.  The  subscription,  interest, 
proof  of  loss  and  abandonment  being  admitted,  a  verdict  - 
was  entered  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  following  case : 

The  vessel,  owned  by  some  merchants  in  the  United 
States,  sailed  from  Norfolk,  in  Virginia,  on  a  voyage  to 
Curracoay  under  the  command  of  M'Oulloch ;  who,  instead 
of  proceeding  to  his  port  of  destination,  ran  away  with  her. 
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and  went  to  the  island  of  St.  Bartholomew,  where  he  pro- 
cured a  fraudulent  survey,  under  which  he  sold  vessel  and 
cargo  at  public  auction,  becoming  himself  the  purchaser  of 
the  sloop,  but  without  taking  a  bill  of  sale  from  the  vendue- 
master,  who  merely  gave  an  account  of  the  sale,  stating  hint 
to  be  the  purchaser.  From  St.  Bartholomew's  he  went  to 
Trinidad,  and  there  having,  in  the  character  of  captain, 
contracted  with  the  plaintiff's  agent  to  take  in  a  full  freight^ 
signed,  as  master,  regular  bills  of  lading  for  244  hogsheads 
of  sugar,  and  189  quintals  of  braziletto,  deliverable  to  the 

plaintiff  in  New  York.  After  this  he  sailed  from 
[*2]    Curracoa  to  the  Havanna,  where  he  embezzled  *the 

whole  cargo,  but  wrote  from  thence,  ordering  insu- 
rance on  the  vessel,  in  his  own  name,  as  owner. 

(hldenj  for  the  plaintiff.  It  will  be  contended,  on  the 
other  side,  that  M'CuUoch  was  owner  as  well  as  master,  and, 
therefore,  could  not  commit  barratry.  We,  on  the  other 
hand,  insist  that,  in  judgment  of  law,  he  was  master  only ; 
his  fraudulent  acts  barratrous,  and  the  defendant,  conse- 
quently, liable.  The  plaintiff  dealt  with  him  as  master;  he 
acted  in  that  capacity,  both  in  making  the  agreement,  and 
signing  the  bills  of  lading.  This,  to  a  shipper,  is  sufficient 
to  show  he  was  so,  and  throw  the  onits  of  proving  the  con- 
trary on  the  defendant.  Boss  v.  Hunter^  4  D.  &  E.  83. 
Against  this  may  be  urged  the  fact  of  the  purchase  at  St 
Bartholomew's.  By  this,  it  may  be  argued,  he  ceased  to 
be  captain,  and  became  owner.  The  deduction,  however, 
cannot  be  supported.  He  had  only  a  fiduciary  possession, 
and  it  is  a  settled  principle,  that  a  trustee  cannot^  even  by 
a  bona  fde  sale,  acquire  a  title  against  his  cestui  que  trust . 
Berry  v.  Smithy  Vern.  60,  84.  A  fortiori  when  the  sale  is 
fraudulent.  That  the  vessel  was  originally  delivered  to 
M*Culloch  with  the  assent  of  the  owners,  will  not  alter  the 
position.  A  tortious  conversion  cannot  be  rendered  less 
BO,  because  the  property  converted  was  voluntarily  put  into 
the  hands  of  the  wrong-doer  by  the  proprietor.    If  a  horsej 
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hired  for  a  day,  be  ridden  away  with,  animo  furandif  it  is, 
notwithstanding  the  manual  tradition  of  the  owner,  a  felony. 
-The  purchase,  then,  by  M*Oulloch  was  for  the  benefit,  and 
on  aooount  of  his  employers.  Under  the  circumstances  de* 
tailed  in  the  case,  a  sale  by  him  would  not  have  passed  any 
title,  even  to  a  third  person.  The  reason  is  obvious ;  it  is 
out  of  the  general  scope  of  a  master's  authority,  and  extreme 
necessity  alone  will  warrant  such  a  measure.  Ekina  v. 
B!ast  India  Oompani/,  1  P.  Wms.  396  ;  Abbott,  2, 4.  With- 
out such  necessity,  he  cannot  even  create  a  Hen  upon  the 
ship ;  and  that  it  actually  exists,  it  is  the  duty  of  the  person, 
in  whose  favor  the  charge  is  imposed,  to  inquire.  Moll.  b. 
2,  c.  1,  8.  10.  Bridgman'a  Case,  Hob.  12;  2  Marsh.  639; 
2  Emer.  484,  441.  But^  allowing  the  vessel  to  have  been 
M'CuUoch's,  still,  as  she  was  entirely  freighted  by  the 
plaintiff  he  was,  pro  hac  vice^  the  owner.  VaUgo  v. 
Whoeler,  Ciowp.  147.  It  is  not  necessary  thai  there  should 
be  any  written  contract  or  conveyance  of  the  right  in  the 
ship  for  the  voyage,  to  constitute  a^ro  hac  vice  ownership. 
It  is  sufficient  if  the  whole  use  and  occupation  of  her  is 
disposed  of.  NuU  v.  Bardiau,  3  D.  &  E.  327 ;  Abbott^  82, 148 ; 
Eo68  V.  jETunfer,  4  D.  &  E.  38,  per  BuUer,  J.      • 

*Pendletim  and  Harrison^  contra.  The  principal  [*3] 
question  is,  who,  in  insurance,  Js  to  be  deemed  the 
owner  ?  A  general  freighter  of  the  whole  ship  cannot  be 
considered  so,  when  the  captain  is  neither  appointed  by 
him,  nor  under  his  direction.  There  must  be  a  control 
over  the  vessel  to  constitute  an  ownership.  The.  plaintiff 
had  none  here,  and  with  respect  to  all  the  world,  except, 
perhaps,  the  original  proprietors,  M'CuUoch,  by  the  pur- 
chase, was  the  owner.  His  signing  the  bills  of  lading  is 
no  argument  against  this ;  the  instrument  is  no  more  than 
a  receipt  for  the  goods  shipped,  and  an  engagement  to 
carry  them.  Even  a  masteor-owner  must  thus  contract  for 
their  conveyance,  as  there  is,  according  to  the  established 
luage  of  trade,  no  other  mode.    Bass  v.  Sunter  decided 
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only  that  it  was  not  necessary,  in  an  action  on  a  policy 
'  averring  the  loss  to  be  by  barratry,  to  prove,  negatively, 
that  the  master  was  not  owner.  Nor  is  it  requisite  that  he 
should  be  so,  with  all  the  rights  of  a  legal  title,  to  prevent 
a  possibility  of  committing  barratry.  A  color  of  title  is 
Inough,  and  MK7a11och's  was  impeachable  only  by  bis  em- 
ployers. As  to  third  persons,  it  was  valid,  for  the  trus- 
tee is  accountable  to  his  cestui  que  trust  alone.  Indeed,  as 
to  land,  the  trustee  is  the  legal  owner.  The  authority  from 
Vernon,  therefore,  does  not  apply..  In  Parish  v.  Orav^fijrdf 
2  Sir.  1251,  the  charterer  was  held  not  to  be  the  owner, 
as  the  master  was  not  of  his  appointment  The  true  crite* 
rion  to  determine  the  question  of  ownership  is,  by  inquir- 
ing whether  the  control  of  the  vessel  has  been  parted  with. 

JRiggs,  in  reply.  It  might,  jperhaps,  be  the  safest  rule 
with  respect  to  barratry,  to  say  that  the  assent  which 
is  to  render  the  master's  act  not  barratrous,  ought  to  be 
the  assent  of  the  owner  of  the  subject  matter  of  insurance* 
For,  no  reason  can  be  assigned  why  the  consent  of  the 
owner  of  the  ship  to  the  conduct  of  the  master,  should 
take  away  froin  the  proprietor  of  the  cargo  his  remedy 
against  the  insurer.  If,  however,  the  title  of  M'CuUoch  is 
void  against  his  owners  on  account  of  the  fraud,  the  de- 
fendant cannot  set  it  ttp  against  ua 

Thompson,  J,  delivered  the  opini<m  of  the  Court  There 
is  nothing  in  the  case  tending  to  sbow  that  the  agent  of 
Steinbach  had  any  knowledge  of  the  manner  in  which 
M'Culloch  hlEtd  conducted  himself,  or  that  he  pretended  to 
be  owner  of  the  vessel.  All  the  circumstances  stated,  lead 
to  the  conclusion,  that  M'Culloch  was  considered  by  him 
as  master  only.  He  appeared  in  the  character  of  master. 
The  bill  of  lading  was  signed  by  him  as  ntiaster.    The 

agreement  reelecting  the  freight  was  made  with 
[*4]    him  as  master,  ♦as  the  witness  understood.    Under 

this  statement  I  think  the  agent  must  be  deemed 
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prima  facie  at  least,  as  dealing  with  him  in  the  character 
of  captain,  and  in  no  other  capacity.  In  addition  to  which 
he  is  described  in  Uie  policy  as  master,  so  that  the  under- 
writer contracted  to  indemnify  the  plaintiff  against  the  bar* 
ratry  of  this  very  man.  It  could  not  be  incumbept  on  the 
assured  to  prove  that  the  master  was  not  the  owner  of  the 
veaseL  That  would  be  calling  on  him  to  establish  a  nega- 
tive.  Proof  of  that  &ct,  which  is  to  operate  as  a  discharge 
of  the  underwriter,  lies  on  him ;  and  if  the  mast^  was 
not  the  owner,  it  is  immaterial,  as  it  respects  the  present 
question,  who  was.  It  is  unnecessary,  .therefore,  to  ex- 
amine or  determine  whether  the  general  freighter  is  to 
be  considered  owner  pro  hoc  vice,  or  not;  for,  it  being  ad- 
mitted that  M'Culloch  went  to  the  Havanna  for  fraudu- 
lent purposes,  the  underwriter  will  be  liable  for  the  loss  by 
barratry,  unless  the  master  was  also  owner.  I  am  satis- 
fied that  M'CuUoch  could  not  be  considered  as  the  owner. 
There  does  not  appear  to  have  been  any  necessity  for  sell- 
ing the  vessel  at  St.  Bartholomew's.  Independent  of  this, 
however,  it  is  expressly  admitted  that  the  sale  and  all  the 
proceedings  were  fraudulent  Such  sale  cannot  be  made 
the  basis  for  establishing  any  rights,  or  exonerating  from 
any  responsibilities.  It  must,  in  judgment  of  law,  be 
deemed  ipso  facto  void.  The  oniLs  of  proving  that  M*Cul- 
loch  was  owner  lay  on  the  defendant^  and  it  cannot  be  tol- 
erated in  a  court  of  justice,  that  a  party  should  be  permit- 
ted to  derive  any  benefit  or  advantage  from  a  transaction 
confessedly  founded  in  fraud.  The  opinion  of  the  court, 
therefore,  is,  that  the  plaintifiT  is  entitled  to  recover  as  for 
a  total  loss.(a) 

Judgment  for  the  plaintiff 

(a)  See  KsHdridt  t.  JkUffiOd,  2  Ciuiies's  Bep.  67,  and  the  notes  to  thai 
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TooKER  agaimt  Bennett  and  Brower. 

The  releaae  of  one  of  two  joint  makers  of  a  promlaoory  note,  under  the  act 
giving  relief  in  caaes  of  insolvency,  is  no  discharge  of  the  other. 

Assumpsit  against  the  defendants  as  joint  makers  of  a 
promissory  note,  from  whicli  Bennett  had  been  exonerated 
under  the  act  for  giving  relief  in  cases  of  insolvency.  The 
defendants  severed  in  their  pleas,  Bennett  pleading  his  dis- 
charge, and  Tooker  giving  notice  that  he  should  insist  on 
that  discharge,  in  bar  of  the  suit  against  himselfi  The  only 
question  made,  and  now  submitted  without  argument  was, 
whether  the  discharge  of  the  one  would  operate  as  a  release 
to  both  ? 

[*6]  *LrviNGSTON,  J.,  delivered  the  opinion  of  the  Court. 
We  perceive  no  difficulty  in  this  case.  By  the  pro- 
ceedings under  the  "  act  for  giving  relief  in  cases  of  insol- 
vency," Bennett  is  discharged  from  "  all  debts  due  at  the 
time  of  the  assignment  of  his  estate,  or  contracted  for  before 
that  time,  though  payable  afterwarJs,  and  if  in  prison,  from 
his  imprisonment."  Now  as  a  joint  debt  is  the  debt  of  each, 
as  well  as  of  all  the  partners,  he  is  absolved  from  such  a  de- 
mand as  well  as  from  every  other.  This  is  the  case  in 
England  under  the  bankrupt  laws ;  for,  although  the  stat- 
utes on  this  subject  say  nothing  of  joint  or  separate  debts, 
or  of  joint  or  separate  commissions,  all  debts  due  by  the 
bankrupt,  whether  jointly ror  scjuiratd}^,  are  equally  dis- 
charged by  a  certificate,  and  that  wht  tlicr  the  commission 
be  separate  or  joint.  8  P.  Wms.  24:  Sir.  995,  1157;  1 
Atk.  67.  It  is  reasonable  this  should  be  so,  for  the  as- 
signees of  an  insolvent  partner  liave  a  right  to  possess 
themselves,  not  only  of  his  separate  estate,  but  also  of  his 
proportion  of  the  joint  property,  if  it  be  more  than  suffi- 
cient to  pay  the  demands  against  the  ]Kirtnership.  As  all 
his^''*-'*^,  then,  whether  private  or  what  he  may  have  in 
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the  common  stock,  passes  by  his  assignment,  what  reason 
can  be  given  why  he  should  remain  liable  for  a  partnership 
more  than  any  o^her  demand  ?  Bennett's  discharge,  there- 
fore, is  a  good  bar  to  this  sait  against  him.  But  it  can 
form  no  defence  for  Brower.  The  discharge  of  one  partner 
under  the  insolvent  act  is  no  proof  of  the  insolvency  of  his 
oo-partners.  As  neither  Brower's  separate  estate,  nor  his 
interest  in  the  joint  fund,  passed  by  the  assignment  of  Ben- 
nett, it  would  be  diflScult  to  say  why  he  should  be  exone- 
rated, by  the  inability  of  Bennett,  from  paying  a  debt,  for 
which  he  was  before  liable  to  the  extent  of  his  whole  for-  . 
tune ;  or  why  the  present  plaintiflF  should  be  deprived,  in 
this  way,  of  the  security  which  the  law  gave  him,  at  the 
time  of  contracting  the  debt,  against  the  person  and  pro- 
perty of  Brower. 

It  is  not  possible  that,  by  any  reasoning,  such  injustice 
can  be  rendered  even  plausible. 

In  England,  the  certificate  of  one  partner  is  declared  by 
statute  not  to  discharge  or  release  the  other,  who  shall  re- 
main liable,  as  if  it  had  never  been  obtained.(a)  No  stat- 
ute can  be  necessary  to  justify  our  going  the  length  we  now 
do.  The  obvious  good  sense  and  propriety  of  such  a  pro- 
vision will  justify  our  adopting  the  same  rule,  without. 
waiting  for  legislative  6anction«(6)  Judgment  must,  there- 
fore, be  entered  for  the  plaintiff  against  Brower,  with 
costs,  and  in  *favor  of  Bennett,  who  will,  of  course,  [*6] 
be  entitled  to  have  his  costs  of  the  plaintiff.  This 
will  cause  no  inconsistency  in  the  record ;  a  joint  suit  was 
properly  brought ;  and  it  will  appear  by  the  record  that 

(a)  Where  the  defendants  ftey&t  in  Iheir  pleas,  and  the  plea  of  one  is  a 
diflchaige  under  a  bankrupt  or  insolvent  law,  the  proper  course  is  to  enter 
a  noUe proaegui  as  to  him,  and  go  on  against  the  other.  Noke  &  ChiswtM  y. 
Jngham,  1  Wils.  89. 

(6)  If  two  defendants  be  taken  on  a  joint  ca.  sa.  and  one  be  subsequently 
dischai^edunder  an  insolvent  debtor*s  ac^  that  will  not  enure  to  the  hbera- 
tioii  of  the  other,  though  there  be  not  an^  statute  provision  on  the  matter. 
Xadim  T.  BoUm  A  WarOe.  5  Kas^  147. 
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althongli  the  promise  was  zoade  by  both  the  defendautS| 
yet  judgment  was  recovered  against  one  only,  by  reason  of 
the  discharge  of  the  other  since  the  making  of  the  notea.[l] 

Judgment  for  the  plaintiff  against  Brower  only. 


Brani>t,  ex  dem.  Walton  and  others,  against  O.  and  D. 

Ogden. 

Yort  Miller  Falls  are  the  third  falls  inenUoned  in  the  Eayaderosseras  patent 
and  the  map  of  the  oommissioners  of  that  patent^  made  in  1770,  1771, 
not  cofrect. 

Ejectment  for  lands  in  Washington  county.  The  pre- 
mises were  claimed  by  the  plaintiff  under  the  Kayaderos- 
seras  patent,  as  being  a  part  of  No.  10,  in  the  25th  allot- 
ment The  defendant  rested  his  title  on  the  Qeensbury 
patent.  The  Words  in  the  Kayaderosseras  patent,  so  far 
as  respects  the  controversy,  were,  "  from  the  Jiead  of  the 
Eayaderosseras  thence  eight  miles  more  northerly,  thence 
easterly  or  north-easterly  to  the  third  falls  of  the  Albany 
V  river,  about  twenty  miles  more  or  less."  On  the  present 
trial  it  was  conceded,  that  the  '^  eight  miles  more  northerly 
from  the  head  of  the  Eayaderosseras"  had  been  established 
by  a  former  decision  of  this  court,  to  run  eight  miles  due 

[1]  A  discharge  extends  to  debts  due  from  the  insolvent  Jointly  with 
othera     WUaon  ▼.  Chmpctritt  11  J.  B.  193. 

Compromises  made  bj  one  or  more  partners  or  joint  debtors  shall  not 
discharge  the  other  co-partners  or  joint  debtors ;  (ss.  1,  5,  of  chap.  357  of 
Laws  of  1838,  and  amendment  of  sec.  2  by  chap.  348  of  Laws  of  1845 ;)  but 
a  technical  release  fbr  a  creditor  to  one  of  seyeral  joint  debtors  will,  it  seems, 
operate  as  a  discharge  to  all,  unless  qualified  by  a  reference  to  the  act  of 
1838  aforesaid.     Tha  Bank  of  JPmighkeepsie  ▼.  Ibbotsm,  6  Hill,  461. 

In  assumpsit,  it  is  necessary  to  show  a  subsisting  liability  on  the  part 
of  all  the  defendants ;  except  in  cases  of  infancy,  death,  or  a  discharge  of 
one  of  them  under  the  bankn^  or  insolvent  law.  Hohertson  y.  Smith,  18 
J.  B.  469. 
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lior&(a)  from  the  head  of  the  creek.  A  verdict  haying 
b^en  found  for  the  plaintifi^  the  caae  now  came  before  the 
court  on  an  application  for  a  new  triii],  as  being  against  the 
weight  of  evidence.  The  only  question  was,  where  the 
dosing  line  of  the  Kayaderoaseras  patent  was  to  terminate  ? 
The  plaintiiF  insisted  that  Baker's  Falls  were  the  condud- 
iiig  point ;  the  defendant,  that  it  ended  at  those  of  Fort 
MiUep.  The  grounds  on  which  each  side  cvontended,  arp 
set  forth  in  this  opinions  of  the  court ;  and,  as  the  discussfiod^ 
was  merely  as  to  courses  and  distances,  the  arguments  of 
oouDsel  would  be  unintelligible  without  maps,  and  are, 
iherdbre,  as  involving  no  one  principle  of  law,  and  affording 
BO  precedent  in  any  other  case,  unnecessary  to  be  detailed. 

ToxPKiNS^  J.  The  material  facts  upon  which  the  plain- 
tiffi  relied,  to  establish  their  construction  of  the  patent, 
were,  L  That  the  survey  of  the  Eayaderosseras  patent, 
made  by  the  commissioners  who  subdivided  it  in  1771, 
adopted  Baker's  Falls  as  the  third  falls. 

2.  That  the  survey  of  Cockbum,  the  deputy  survejor- 
general,  who  surveyed  the  patenlv  also  terminated  at  Baker's 
Falls. 

^8.  That  several  of  the  allotments  in  the  Eayade-    [^ 
xoBseras  patent^  lying  without  the  line  contended  for 
by  the  defendants,  have  been  settled  uninterruptedly  under 
ihat  patent 

4.  That  Baker's  Falls  are  marked  on  the  aforesaid  sur- 
veys as  the  third  falls ;  and  that  Seth  C.  ]^dwin  testified 
that  they  had  been  reputed  the  third  falls  by  people  in  the 
vicinity  of  them  during  his  acquaintance  there,  which  ex- 
tended  to  the  last  seventeen  years. 

With  respect  to  the  survey  of  the  commissioners,  I  would 
remark,  that  it  cannot  be  of  much  avail  to  the  plaintifb, 
since  it  was  made  by  persons  selected  by  the  proprietors 

(n)  This  principle  dedded,  JackBon  ▼.  lAmdaey^  JantiaTy,  1802,  and  con- 
firmed, Jackaon  ▼.  Rmves,  poet^  299.    Brandl  y,  Ogden^  1  Johns.  Rep.  166. 
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of  E[a;aderofiseras  for  tb^  parpose,  and  whose  disposition 
in  locating  the  patent,  must  obviously  have  been  favorable 
to  the  interest  of  their  employers.(a)  This  is  confirmed  by 
the  fact  of  their  having  embraced  in  their  plan  of  the  pa- 
tentj  much  land  not  included  in  the  survey  of  Cockburri. 
Their  survey,  as  well  as  that  of  Cockbum,  which  the  com- 
missioners believed  to  be  incorrect,  can  therefore  be  of  little 
importance,  any  further  than  they  comport  with  the  rights 
^the  patentees,  derived  from  the  patent  itself. 

Neither  can  the  settlements  of  other  allotments,  not  em- 
braced by  a  line  running  to  Fort  Miller  Falls,  give  much 
aid  to  the  pretensions  of  the  plaintiff,  since  the  lands  in 
question  have  been  settled  under  the  Queensbury  patent, 
which  confessedly  includes  them.  The  direction  of  the 
closing  line  will  vary  from  that  given  in  the  patent,  if  it 
terminate  at  either  of  the  fiills ;  neither'will  the  distance  in 
either  case  exactly  conform  to  twenty  miles.  The  words, 
as  to  the  distance,  however,  are  sufficiently  broad  to  extend 
to  either  of  those  falls,  without  violation  to  the  patent. 

To  rebut  the  conclusion  favorable  to  the  plaintiff 's  title, 
deducible  from  the  preceding  facts,  the  defendants  showed 
that  the  premises  in  question  were  embraced  in  the  patent 
of  Queensbury,  and  were  settled  and  held  under  that  patent 
Thejr  also  proved,  by  five  witnesses,  that  they  had  beai 
acquainted  with  Fort  Miller  Falls  for  about  forty  years  past, 
and  that  those  falls  were  not  only  during  that  period  gene- 
rally known  and  reputed  to  be  the  third  falls,  but  that  they 
were  so  in  point  of  fact 

It  is  a  little  remarkable  that  not  a  particle  of  testimony 
was  afforded  on  the  part  of  the  plaintiff,  to  disprove  the 
latter  fact,  which  appears  almost  conclusive  on  the  question; 
neither  is  there  any  contradiction  of  the  reputation  of  forty 
years,  or  the  knowledge  of  the  defendants'  witnesses  in  re- 
gard to  Fort  Miller  Falls,  unless  it  arise  from  the  tea- 
[*8]     timony  of  Baldwin.    Supposing*  his  testimony  •to 


(a)  S.  P.  Jackson  ▼.  Reevts^  post^  298. 
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have  been  admissible,  he  is  interested  in  the  lands  afifected 
by  the  disputed  line,  and  if  he  were  not^  a  reputation  of 
'seventeen  years  only,  in  the  vicinity,  too,  of  Baker's 
Falls,  a  repntatit>n  commen<nng  slnoe  disputes  have  ori^- 
nated  about  the  line,  and  since  it  became  the  interest  of  the 
Kayaderosseras  patent  proprietors  to  excite  and  establish 
sacb  an  opinion,  can  have  but  little  weight  when  contrasted 
with  the  testimony  of  the  defendant's  witnesses.  They 
prove  that  Fort  Miller  Falls  have  been  called  and  reputed 
the  third  fiJls  from  as  early  a  date  as  the  period  of  the  survey 
of  the  Kayaderosseras  patent;  and  establish  the  further 
undisputed  truth,  that  they  are  in  point  of  fact  the  third 
fidls.  The  question  as  to  the  termination  of  the  concluding 
line  of  the  p  atent,  must  be  settled  by  a  construction  of  the 
patent  The  evidence  on  the  part  of  the  defendant  is  de- 
oifflve  to  fix  its  termination  at  Fort  Miller  Falls,  and  not  at 
Baker's  Falls,  as  the  jury  have  determined. 

I  think,  therefore,  the  rerdict  for  the  plaintiff  was  against 
the  weight  of  evidence,  and  oughts  to  be  set  aside. 

Spenoeb,  J.  Both  of  the  parties  claiming  by  title  de- 
rived firom  the  government,  their  pretensions  offer  a  case 
of  strict  construction ;  their  acts,  unless  as  against  them- 
selves, can  be  no  further  noticed  than  they  shall  be  found 
conformable  to  their  rights.  The  partition  by  the  commis- 
sioners, who  were  nominated  by  the  party  interested,  can- 
not prejudice  the  rights  of  others.  They  had  no  right  to 
hear  and  determine,  but  must  be  viewed  as  subservient  to 
the  interests  and  wishes  of  the  proprietors.  These  lines, 
therefore,  deserve  little  consideration,  unless  conformable 
lo  the  right  of  the  case.  In  the  present  instance  we  are  to 
intend  the  defendants  became  the  first  possessors  under  the 
opposing  patent,  and  thus  the  only  inquiry  is,  whether  the 
boundaries  of  the  Kayaderosseras  patent^  which  is  the  senior 
patent^  includes  the  land  in  controversy. 

If  the  dosing  line  of  this  patent  be  run  to  the  fidls,  set 
up  by  the  defendant  as  the  third  fidls  of  the  Albany  river, 
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tbe  pr^mifi^  are  excluded.  By  the  (mse  agreed  on  betwedi 
tbp  parties,  ihis  liae  ia  to  be  raa  from  the  termination  of 
the  eighth  ^lile  run  due  north  ;  it  13  tiierefore  anneceseary 
to  examine  whether  thtf  line  was  correctly  run  or  not,  as 
the  court  cannol;  b\it  Kigard  the  agreement  of  the  parties 
binding  in  that  respeQt.  There  appear  to  have  been  fire 
witneoses  examined  by  the  daf^ndants,  to  establish  the 
Fort  Miller  Falls  to  A)e  the  third  falls  in  the  Albany  river. 
These  witnesses  testify  that  thfiy  had  known  these 
[*9]  falls  as  the  third  falls  ^for  more  than  forty  years ; 
they  state  the  Still\)rater  Falls  to  be  the  first,  Sara- 
toga the  second,  and  the  Fort  Miller  the  third  falls.  The 
only  proof  opposed  to  this  is  the  map  of  the  commissioners 
and  the  testimony  of  Seth  G.  Baldwin,  who  testified  that 
BakerV  Falls,  to  the  northward  of  Fort  Miller,  were  the 
third  falls,  and  that  a  rock  there  was  marked  as  such,  but 
when,  or  by  whom»  does  not  appear.  He  says,  too,  that 
Baker's  Falls,  as  laid  down  on  the  commissioners'  map,  had 
been,  by  reputation,  for  seventeen  years  past,  the  third 
falls ;  that  such  was  the  general  sense  of  the  people  in  that 
vicinity,  and  that  certain  lots,  depending  on  that  con- 
struotiou,  have  been  settled  and  held  under  the  Kayade- 
lossera^  patent.  I  have  said,  and  repeat  it,  that  the  line  run 
by  the  ooipmissioners,  or  the  Mis  adopted  by  them  as  the 
third  falls,  cannot  conclude  the  rights  of  persons  claiming 
under  other  patents.  It  is  true  that  the  outlines  of  this 
patent  were  rqn  by  the  deputy  of  the  surveyor-general, 
but  so  uncertftin  were  the  commissioners  as  to  the  correct^ 
ness  of  some  of  their  lines,  that  part  of  the  lands  were 
marked,  and  drawn  as  disputed  lands.  The  same  observa- 
tion may  be  made  with  respect  to  the  running  of  lines  by 
the  deputy  serveyor  as  was  made  with  reject  to  the  com* 
missioners,  that  the  claimants  under  other  patents  could 
not  be  affected  by  such  running  of  lines. 

The  only  question  before  the  jury  was,  which  were  thd 
fidls  intended  by  government,  when  tbe  Elayaderosseras 
patent  was  granted.    To  illustrate  thi^  there  are  fivd 


NEtr  TOltB;  MAT,  1805. 


Brandt  y.  Ogden. 


witnesses  on  the  part  of  the  defendants,  speaking  from  i 
knowledge  acquired  more  than  forty  years  ago,  and  thui 
going  back  to  a  time  antecedent  to  the  partition.  They 
assign,  too,  the  most  natural  and  obvious  reasons  for  as- 
serting  the  fact,  by  presenting  to  the  jury  an  enumeration 
of  the  other  falls  on  the  river.  Opposed  to  their  testimo- 
nies is  the  single  evidence  of  Mr.  Baldwin,  who  appears, 
from  the  case,  to  be  interested  in  lands  affected  by  the  run- 
ning of  this  line.  In  addition  to  this,  his  knowledge  ot 
the  fact  in  controversy  has  been  acquired  within  seventeeii 
years.  The  sense  of  the  neighborhood,  spoken  of  by  Mr. 
Baldwin,  is  entitled  to  no  weight  Opinions  of  this  kind 
may  be  well  or  ill  founded.  The  evidence  itself,  derived 
from  these  opinions^  was  illegal,  and,  therefore,  deserved 
no  consideration  from  the  jury  orlhe  court.  The  settle- 
ment of  lots  under  the  Kayaderosseras  patent  depending  on 
the  construction  now  set  np  by  tlie  plaintiff,  will  not  aid 
the  cause ;  for  it  does  not  appear  that  these  setilements  are 
ancient.  The  closing  line  of  the  patent  can  derive 
no  support  from  the  terms  "  easterly,"  or  *"  north-  [*10] 
easterly,''  because,  in  running  from  the  termination 
of  the  eight  mile  line,  to  either  of  the  falls,  the  comHe  is 
some  degrees  south  of  east  Nor  can  the  distance  of  the 
last  line  reflect  any  light  on  the  dispute ;  because,  on  either 
construction,  it  is  about  twenty  miles.  As  an  auxiliary 
.  consideration,  entitled  to  considerable  attention,  it  is  to  be 
noticed,  that  the  line  contended  for  by  the  plaintiff  will 
twice  cross  Hudson's  Biver,  and  yet  the  patent  makes  no 
mention  of  an  incident  so  singular.  There  must  have 
been,  in  all  probability,  ft  survey  preceding  the  patent,  and 
it  is  incredible  that  the  surveyor  should  not  have  noticed 
twice  passing  the  river,  had  it  happened. 

This  cause  Was  pressed  on  the  court  as  involving  the 
quietude  of  that  part  of  the  conmmnity.  Whatever,  in 
this  respect,  may  be  the  result,  it  appears  forcibly  to  my 
mind  that  the  present  verdict  is  against  the  decided  weiglit 
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of  evidenoe,  and,  in  my  opinion,  it  ought  to  be  set  aside^ 
on  payment  of  costs. 

Livingston,  J.  This  verdict  is  palpably  against  the 
weight  of  evidence. 

Whether  the  falls  at  Fort  Miller  were  the  third  falls  on 
the  Albany  river  was  the  only  question  in  issue;  To  es- 
tablish the  affirmative,  four  witnesses,  wholly  uninterested, 
testified  that  they  had  known  them  as  such  for  more  than 
forty  years.  That  the  falls  at  Stillwater  were  called  the  first, 
those  at  Saratoga  the  second,  and  those  at  Fort  Miller  the 
third.  Another  witness  declared  that  he  had  known  these 
several  fells  since  the  year  1758,  and  that  those  of  Fort 
Miller  were  "  at  that  time,  and  ever  since  had  been,  called 
and  known  as  the  third  falls." 

Opposed  to  this  is  the  testimony  of  a  single  witness,  who, 
after  admtiting  he  had  an  interest  in  setting  up  a  different 
place  as  the  third  falls,  testified,  "  that  Baker's  Falls  were 
marked  as  the  third  falls  on  a  rock ;  that,  as  laid  down  on 
a  certain  map  called  the  commissioners'  map,  they  were  by 
reputation,  as  long  as  he  was  acquainted  with  them,  which 
was  seventeen  years,  the  third  falls,  and  that  such  was  the 
general  sense  of  the  people  living  in  the  vicinity.". 

If  there  were  serious  contradictions  between  these  wit- 
nesses^  the  jury  ought  to  belive  five,  their  characters  not 
being  impeached,  rather  than  one  who  had  a  ^strong  interest 
in  swearing  as  he  did  ;  but  if  everything  which  the  last 
witness  declares  be  true,  it  is  very  little  at  variance  with 
what  the  others  had  said.  It  does  not  contradict  one  very 
important  item  in  their  testimony,  which  is,  that  in  point 
of  fact  the  third  falls  are  at  Fort  Miller.  If  it  be 
[*11]  *true,  as  they  swear,  and  it  is  uncontra^Jicted,  that 
there  are  only  two  falls  below  Fort  Miller,  and 
another  at  that  place,  how  can  a  fall,  further  up  the  river, 
be  the  third  falls  ?  They  also  swear  that  they  have  known 
them  as  such  for  more  than  forty  years,  while  the  plaintiffs' 
witness  speaks  of  a  reput^ation  in  a  certain  vicinity  of  only 


NBW  YORK,  HAT,  1805.  1^ 

Brandt  r.  Ogdea 

seyenteen  years,  which,  as  well  as  the  mark  of*  the  rock  he 
speaks  of,  may  have  originated  with  the  owners  of  the  land 
in  the  patent  of  Eayaderosseras. 

But  the  partition  of  the  patent  of  Kayaderosseras  is  re- 
lied on,  and  it  is  said  that  the  line  run  by  the  commissioners, 
in  1771,  it  being  the  duty  of  the  surveyor-general  to  attend, 
ought,  together  with  the  acquiescence  of  government,  to 
put  this  question  at  rest  To  this  the  answer  is,  that  this 
partition  is  the  act  of  the  parties;  the  commissioners  Were 
appointed  by  them,  and  that  they  had  no  authority  to  de- 
termine definitively.  The  whole  was,  therefore,  an  ep  parte 
act,  from  which  nothing  derogatory  to  the  rights  of  govern- 
ment can  be  inferred.  Whether  the  possessions  up  to  this 
line,  .since  1771,  will  bar  the  right  of  the  state,  as  to  lands 
not  then  or  yet  granted  between  Baker's  and  Fort  Miller 
Falls,  is  a  question  not  now  before  us,  because  the  premises 
in  question  are  admitted  to  be  contained  within  the  patent 
of  Qaeensbury,  which  was  issued  in  1762,  and  is,  so  far,  an 
indication  of  the  sense  of  government  unfriendly  to  the 
plaintiffs'  pretensions.  Nor  is  there  much  weight  in  the 
observation  that  this  patent  is  dated  several  years  before 
the  partition  in  1771 ;  for  there  is  nothing  to  show  that  go- 
vernment was  not  as  well  acquainted  with  the  situation  of 
the  third  falls,  which  must  have  been  a  place  of  conside- 
rable notoriety,  at  the  former,  as  at  the  latter  of  these 
periods*  As  little  support  can  be  derived  from  the  cir- 
cumstance of  the  line  run  by  Gockburn,  terminating  at 
Baker's  Falls;  because  this  very  line  is  admitted  by  the 
plaintiff  himself  to  be  very  incorrect,  and  very  essentially 
so  in  other  parts  of  it. 

Still  less  weight  is  there  in  the  argument^  when  applied 
to  these  defendants,  that  certain  allotments,  settled  under 
this  partition,  have  been  too  long  acquiesced  in  to  be  now 
disturbed.  This  partition,  as  to  them,  was  res  inter  alios  ackt^ 
and  the  acquiescence  spoken  of  can  only  affect  parties  inte- 
rested, and  who,  therefore,  had  a  right,  but  neglected  to 
interfere.    The  defendants  claim  no  right  to  the  several 
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allotments  which,  it  is  alleged,  will  be  affected  by  ruaning  a 
line  from  the  termination  of  the  eight  mile  line,  to  Fort 

Miller.  And,  so  far  from  anj  admission  by  the 
[*12]    proprietors  *under  the  Queensbury  patent^  of ,  the 

right  of  the  lessors  of  the  plaintiff,  or  those  under 
whom  they  claim,  to  the  spot  in  question,  thfey  have,  for 
anght  that  appears,  been  in  the  peaceable  posiaession  of  it 
ever  since  the  date  of  the  patent.  I  have  taken  no  notice 
of  a  former  decision  of  this  court,  settling  the  mode  ct  run* 
ning  the  eight  mile  line  from  the  head  of  the  KayaderosBe* 
ras  creek,  for  it  is  not  attempted  at  present  to  disturb  it 
This  decision,  favorable,  as  it  must  be  acknowledged  to  be^ 
to  the  proprietors  under  that  patent,  does  not,  in  my 
opinion,  at  all  touch  the  question  between  these  parties* 

Upon  the  whole,  as  the  lands  for  which  this  suit  is 
brought  are  admitted  to  lie  in  the  patent  of  Queensbnry, 
if  the  falls  at  Fort  Miller  be  the  third  falls  intended  in  the 
patent  of  Kayaderosseras,  I  think  the  evidence  to  that 
point  was  so  very  strong  and  conclusive,  that  the  jury 
were  not  warranted  in  finding  as  they  did,  and  that,  there* 
fore,  a  new  trial  must  be  had,  on  payment  of  costs  by  the 
defendants. 

Thompson,  J.  The  course  of  the  eight  miles  nortk 
being  conceded,  the  question  made  on  the  trial,  and  no\r 
the  subject  of  litigation,  was  plain,  simple,  and  purely  a 
matter  of  fact,  proper  for  the  determination  of  a  jury. 
At  the  circuit  no  objection  was  made  to  the  competency 
of  Seth  C.  Baldwin,  a  witness  on  the  part  of  the  plaintiff 
Any  objections,  therefore,  which  may  now  be  urged,  on 
this  ground,  come  too  late.  His  testimony,  I  think,  stands 
fortified  by  numerous  circumstances  that  are  at  variance 
with  the  facts  stated  by  the  defendants'  witnesses.  The 
verdict  cannot  be  said  to  have  been  against  evidence :  for 
there  was  testimony  on  both  sides,  the  one  contradictory 
to  the  other.  Determining  the  credibility  of  witnesses^ 
and  weiring  the  force  of  circumstances,  &11  peculiarly 
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within  the  province  of  a  jury.    But;  I  cannot  say  I  think 
the  yerdict  is  against  the  weight  of  evidence.    It  appears 
that  the  Kayaderosseras  patent  was  laid  out  and  divided 
among  the  patentees  in  the  year  1770,  by  commissioners 
appointed  under  an  act  of  the  legislature,  directing  the 
8urveyor*general  to  run  the  outlines  of  the   patent^  six 
weeks'  notice  having  been  given  of  the  time  and  place  of 
the  commissioners'  meeting,  for  the  purpose,  among  other 
things,  of  affording  persons  claiming  under  adjoining  pa- 
tents, an  opportunity  of  objecting  to  such  outlines.    These 
commissioners,  and  the  deputy  surveyor-general,  the  agent 
of  the  governme^it,  who  were  acting  under  the  sanction  of 
an  oath,  assumed  Baker's  Falls  as  the  third  falls 
♦intended  by  the  grant.     It  is  not  reasonable  to    [*I8J 
presume  that  this  was  arbitrarily  done,  without 
having  endeavored  to  ascertain  the  truth.    If  Fort  Miller 
Falls  were  at  that  time  so  well  known  as  the  third  falls,  as 
represented  by  the  defendants'  witnesses,  it  is  unaccount- 
able why  the  line  was  not  run  there ;  or,  at  least,  if  it  was 
matter  of  dispute,  it  was  expressly  made  the  duty  of  the 
commissioners  to  lay  out  the  lands  between  the  two  falU 
as  disputed  lands.    This,  however,  was  not  done;  but  they 
run  to,  and  mark  Baker's  Falls  as  the  thii-d  falls.    Cock- 
burn,  the  deputy  surveyor-genej^l,  although  varying  from 
the  commissioners  in  other  respects,  and  laying  down  part 
of  the  land  included  in  the  commissioners'  map  as  disputed 
land,  yet  assumes  Baker's  Falls  as  the  third  falls ;  and,  for 
anything  that  appears,  the  present  is  the  first  time  this 
fact  has  been  questicfned.    All  this,  in  my  judgment,  is 
contradictory  to,  and  irreconcilable  with,  the  public  noto- 
riety spoken  of  by  the  defendants'  witnesses,  that  Fort 
Miller  Falls  were  the  third  falls.    It  is  undoubtedly  a 
sound  and  correct  principle,  that,  in  the  location  of  grants, 
known  and  established  monuments  shall  control  courses 
and  distances ;  but  where  doubt*  may  exist  as  to  the  monu- 
ments, courses  and  distances,  if  not  to  govern,  ought,  at 
least,  to  be  entitled  to  considerable  weight  in  ascertaining 
Vol.  m.  2 
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the,  intention  of  parties.  The  oourse  and  distance  given 
in  the  patent,  from  the  place  admitted  to  be  the  termina* 
tion  of  the  eight  mile  line,  is  easterly,  or  north*easterlj, 
twenty  miles  more  or  less,  to  the  third  falls.  To  Baker's 
Falls  is  about  twenty  miles ;  to  Fort  Miller  would  be  three 
miles  further.  The  course  to  Baker's  Falls  also  corres> 
ponds  nearer  with  the  course  given  in  the  patent  In  ad- 
dition, there  is  the  testimony  of  Baldwin  proving  a  general 
reputation  that  Baker's  Falls  were  known  as  the  third  falls. 
The  settlement  and  improvement  of  a  very  extensive  tract 
of  country,  lying  to  the  north  of  Fort  Miller  Falls,  under 
the  Kayaderosseras  patent,  recognising  the  line  set  up  by 
the  plaintiff,  is  entitled,  in  my  judgment,  to  great  conside- 
ration. Six  different  allotments  would  be  more  or  less 
affected,  and  one  entirely  excluded  by  adopting  the  line 
set  up  by  the  defendants.  An  alteration,  under  such  cir- 
cumstances, would  create  great  confusion  and  endless  liti- 
gation. I  think  it  is  fairly  to  be  inferred,  from  the  facts 
stated  in  the  case,  that  the  defendants,  or  those  under  whom 
they  claim,  must  have  gone  into  possession  knowing  of  the 
claim  of  the  Kayaderosseras  patentees,  and  this 
[*14]  ought  to  be  an  answer  to  all  considerations  *of 
hardship:  The  line  set  up  by  the  plaintiff  was  run 
by  the  commissioners  in  1770.  This  must  have  been  an 
act  of  public  notoriety  in  that  part  of  the  country,  and  it 
is  fair  to  conclude  that  there  was  no  actual  adverse  posses- 
sion of  the  premises  in  question  at  that  time,  or  we  should 
have  heard  of  it  as  a  defence  in  the  present  action.  Be- 
sides, the  patent  under  which  the  defendants  claim  was 
granted  in  the  year  1762,  only  nine  years  before  th6  com- 
missioners' survey.  Although  the  Queensbury  patent  may 
cover  the  premises  in  question,  yet,  if  there  be  any  inter- 
ference, there  can  be  no  doubt  that  the  Kayaderosseras 
grant,  being  the  oldest,  must  be  first  satisfied. 

Upon  the  whole,  there  is  a  concurrence  of  acts  and  cir- 
cumstances detailed  in  the  case  tending  to  establish  Baker^s 
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Falls^(a)  as  the  third  falls  intended  in  the  patent,  which,  to 
my  mind,  afford  a  more  certain  and  satisfactory  conclusion, 
than  the  testimony  offered  on  the  part  of  the  defendants. 
The  whole  matter  was  fairly  submitted  to  the  jury,  and  I 
am  not  prepared  to  say  they  have  not  made  the  just  con- 
clusion. I  am  therefore  of  opinion,  that  the  defendants 
take  nothing  by  their  motion. 

Kent,  Gh.  J.  I  concur  in  the  opinion  last  given,  but^  as 
the  majority  of  the  court  entertain  different  sentiments  ^on 
this  case,  there  must  be  a  new  trial  awarded. 

New  triat 


BoBEBT  and  others,  Executors  of  De  Notelles,  against 
Garnie. 

^io\  avideaoe  is  not  admissible  to  show  fh)m  circumstances  that  the  snm 
expressed  in  a  receipt  of  26  years'  standing  was  continental  money,  and 
therefore  amounted  to  less  than  the  value  ezpre8sed.(&)  A  payment  for 
which  a  reoApt  is  given  to  a  person  in  his  own  name,  is  evidence  of  a 
payment  on  his  own  account,  and  that  it  was  not  made  on  account  of  a 
debt  due  frOm  him  and  another,  though  there  do  not  appear  any  direct 
tions  to  apply  it  to  the  separate  account^  especially  if  such  payment  be  for 
the  exact  ampunt  of  a  balance  due  from  Mmseli;  and  would  overx>ay  the 
joint  debt 

Debt  on  a  bond  in  the  penal  sum  of  2257.  dated  17tli 
March,  1773,  conditioned  for  the  payment  of  70?.  on  the 
1st  of  May,  then  next,  and  421 10s.  on  the  1st  of  May,  1774. 
•  At  the  trial,  payment  of  part  of  the  amount  was  indorsed 
on  the  bond,  and  for  tixe  exact  balance  with  interest,  the 

(a)  Upon  this  case  coming  'before  the  court  after  the  new  trial  awarded  in 
the  text^  Baker's  Falls  are  deflnftely  settled  as  the  third  falls  mentioned  in 
the  S:ayaderofl8erea  patent^  the  t»artitiob  map  of  the  commissioners  in  1770 
confirmed,  and  as  to  those  two  points  the  decision  in  this  case  overruled. 
See  Bmnii  v.  Ogdanf  IJohna  Bep.  156. 

(b)  See  Jackson  v.  Putnam,  I  Gaines*  Rep.  358,  and  note  there. 


U  OASBa  IN  THB  SI7P&EMS  COITBT. 

Boheft  T.  Garnie. 

fbllowing  receipt  wae  gin^n  in  evidence :  "  Beceiyed,  Haver- 
straw,  6th  of  May,  1779,  of  Isaac  Garnie,  the  sam  of  one 
bandred  and  four  ponnds,  on  account  of  a  bond  given  to 
tke  estate  of  John  De  Noyelles,  deceased,  E.  W.  Kiers, 
ezecotor."  The  plaintiff's  counsel  then  offered  to  prove 
that,  at  the  time  when  the  receipt  was  given,  there  was  no 
other  circulating  medium  than  continental  paper  money, 
which  was  then  very  much  depreciated ;  that  Kiers  had, 
about  that  period,  received  large  sums  of  such  currency, 

ai9Ml  from  thence  wished  to  infer  that  the  money 
[*16]    mentioEhed  *ia  the  receipt  was  continental  money, 

and  its  value  far  less  than  the  amount  specified. 
This  being  overruled,  he  offered  to  prove  a  joint  and  sere- 
ral  bond  to  the  testator,  by  Garnie  and  one  Johnson,  con- 
ditioned for  the  payment  of  201,  and  insisted  he  had  a  right 
to  apply  the  money  in  the  receipt  to  the  satisfation  of  this 
last  bond,  aa  it  did  not  appear  that  the  debtor  had  directed 
its  application.  The  judge,  being  against  him  on  this  point 
also,  charged  the  jury  to  find  for  the  defendant,  in  fiivor 
of  whom  they  accordingly  brought  in  their  verdici  The 
application  now  made  was  to  set  this  aside  fbr  misdirection. 

Baldmnj  for  the  i^aintiii^  uif[ed  the  same  reasons  as  were 
used  on  the  trial,  citing  Goddard  r.  Cbx,  (2  Str.  1194i)  to 
show  the  creditor's  right  to  apply. 

Woods  and  Caines,  contra,  not  denying  the  authority, 
reasoned  as  in  the  decision  of  the  eoort,  which  was  deliy* 
eredby 

Tokfkh^  J.    Two  questions  are  made  in  Ais  ease : 

1.  Whether  the  evidence  which  the  plaintiib  offered, 
rektire  to  th^e  ennpency,  in  which  the  sum  of  money  men- 
tioned in  the  receipt  ^  E.  W.  Eiers  was  probably  paid, 
ought  to  hare  been  submitted  to  the  jury  ? 

2.  Whether  the  plaintilft  were  at  liberty  to  aj^y  that 
sum,  or  a  suffident  part  of  it^  to  the  discharge  of  the  joint 
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bond  of  the  defendant  and  John  Johnson,  conditioned  for 
the  payment  of  twenty  pounds  ? 

Although  receipts  tor  money  are  examinable,  they  ought 
not  la  be  iifiboted  by  oircumatanoes  ao  extremely  idight  as 
thofee  which  the  plaintiffi  proposed  to  prove  in  this  case. 

The  probability  is,  that  the  money  mentioned  in  Kiers' 
receipt^  if  paid  in  continental  money,  was  received  by  him 
at  its  real  value^  according  to  the  then  depreciated  atate  of 
that  eurrency. 

This  receipt  was  given  nearly  twenty-five  years  before 
the  trial  of  .the  cause,  and,  after  such  a  lapse  of  time,  it 
would  be  extremely  mischievous  to  permit  the  party,  whose 
eo-executor  had  given  it^  to  destroy  its  opetatioQ  by  li^t 
circumstances. 

There  is  no  pretence  for  the  plaintiffs  to  apply  the  sum 
of  money  paid  in  May,  1779,  to  the  discharge  of  the  bond 
of* Johnson  and  the  defendant;  the  receipt  is  for  1042,  on 
account  of  a  bond  given  to  the  estate  of  De  Noyelles. 
There  was  at  that  time  no  one  bond  due  the  testator  upon 
which  a  sum  equal  to  that  paid  was  due,  except  the  bond 
'  iipon  which  this  suit  is  brought,  and  the  sum  of  1042.  was 
the  precise  amount  then  remaining  unpaid  upon 
♦that  bond.  This  shows  that  both  debtor  and  [*16] 
creditor  intended  at  that  time  to  apply  the  pay- 
ment to  the  discharge  of  this  bond.[l} 

We  are  therefore  of  opinion,  that  the  testimony  offered 
by  the  plaintiffs,  which  was  overruled  by  the  judge,  was 
properly  rejected,  and  that  the  defendant  ought  to  retain 
his  verdict. 

New  trial  refused. 

[l]  The  psrty  who  pays  money  has  the  right  generally  to  apply  the  pay^ 
ment ;  but  if  he  do  not  make  any  spedflc  appropriation  thereof  at  the  time 
of  payment,  then  the  party  receiving  payment  may  app\y  it  as  he  pleaeee. 
Neitiier  party  making  any  speciflc  appropriation,  the  law  will  make  such  as 
will  accord  with  Justioe  and  equity  and  the  benefit  of  both  parties.  Pailbet' 
fM  V.  BqIa,  9  Cow.  747 ;  Stymawr  y.  Yon  Sluek  in  error,  19  Wend.  19; 
AUm  V,  Oubfer,  3  Denio^  284;  Van  Bensadaer,  ex,,  y.  Soberis,  5  Denio^  470.  ' 
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Davt  against  Hallettt. 

^  a  Tihied  policy  on  frtigfat;  "at  and  from"  one  port  to  anotfa«r,  and  ''at 
and  from  tbeooe'*  back  to  the  original  port^  for  which  a  premium  is  paid, 
double  to  that  which  would  be  demanded  for  the  outward  yojage,  the 
freight  to  the  full  amount  of  the  valuation  is  covered  on  each  voyage,  and 
the  insured,  on  a  capture  on  the  return  voyage,  is  entitled  to  recover  the 
llill  amount  of  his  policy,  without  making  any  dedoction  for  the  freight  re* 
ceived  on  the  outward  risk.  On  a  valued  policy  on  freight^  if  there  be  an 
inchoate  right  to  some,  and  the  ti^uisaction  iona  fide,  the  value  cannot  be 
inquired  into.  If  a  shipowner  insure  his  vessel  and  freight  with  two  sets 
of  underwriters,  and  on  a  capture,  abandon  first  to  those  on  the  vessel, 
and  then  to  those  on  the  freight,  after  which  he  takes  60  fter  cent  of  hts 
daim  on  the  underwriters  on  the  vessel,  and  in  payment  of  the  other  50 
an  assignment  of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive 
the  freight  which  they  would  have*been  entitled  to,  and  to  recover,  in  his 
own  right,  from  the  insurers  on  the  freight,  the  fiill  amount  of  his  poHcj, 
deductmg  the  j9n>  raki  Steight  earned  previous  to  the  abandonment,  in  th^ 
Toyage  on  which  captured. 

Assumpsit  upon  an  insurance  on  the  freight(a)  of  the 
sloop  Hannah,  valued  at  2,000  dollars,  "  at  and  from  Phil- 
adelphia to   Omoa   and   Golfo  Dalce,  and  at  and  from 

(a)  Freight  being  the  profit  or  earnings  derived  from  the  use  or  empIoy« 
ment  of  a  vessel,  must,  abstracted  frv^m  insurance,  as  an  accessory,  necessa- 
rily follow  its  principal  Whether  this  rule  shall  be  adopted  and  govern  in 
cases  arising  under  insurance  law,  has  been  much  doubted,  greatly  can* 
vassed,  and  is,  even  now,  by  no  means  universally  acknowledged.  Its 
effect,  on  an  abandonment  of  a  ship,  seems  to  have  been  first  urged  and 
allowed  ui  Lenox  v.  UhiUd  Insurance  Company,  1  Johns.  Gas.' 377,  by  which 
it  was  dedded,  that  as  bj  a  valid  abandonment  of  the  vessel  the  whole  in- 
terest in  her  vests  in  the  underwriter,  her  subsequent  earnings  necessHrily 
pass  to  him,  as  a  right  incidental  to  his  ownership.  Anterior  to  this  deter- 
mination, the  point  had  never  been  mooted  in  Westminister  Hail,  and  its 
posterior  agitation  there  is  believed  to  have  arisen  from  that  adjudication 
having  found  its  way  to  England  in  a  copy  of  the  Lex  Morcatoria  Ameri- 
cana, transmitted  to  that  country  by  the  writer  of  this  note.  For,  though 
the  question  must  necessarily  have  frequently  presented  itselfl  It  does  not 
appear  to  have  been  noticed,  as  an  object  of  discussion,  till  after  that  period. 
The  doctrine  of  Lenox  v.  United  Insurance  Company  is  the  settled  law  of 
this  state,  (M^ Bride  v.  Marine  Insurance  Company^  7  Johns.  Rep.  431  j)  but 
as,  in  insurance  law,  ship  and  freight  are  distinct  subjects,  the  insured  oo  ' 
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thence  to  Philadelphia,"  at  a  premium  of  twenty-two  and 
a  half  per  cent.  The  facts,  as  they  appeared  in  the  case 
made,  were  these :  In  August,  1800,  the  vessel  sailed  on 

freight  may  recover  agatiiBt  -his  titaderwriter  a  total  \m%  thoagh  he  has,  by 
firit  abandoning  the  veesel,  pflssed  to  the  inmirer  on  her  the  whole  of  the 
aabject  matter  which  constituted  the  baaia  of  the  policy  on  freight  LMng- 
9ton  y,  Ck>lumlrian  Insurance  Cbmpany^  S  Johna  Rep.  49.  The  Knglish  conrta 
aeem  to  &Tor  the  law  as  laid  down  in  Lenox  v.  United  Insurance  Chmpany 
80  mncb,  that  Lord  Elknborough  donbted  whether,  after  an  abandonment 
oftheafaip,  an  abandonment  of  the  flnetght  coald  be  made;  {Sharpe  v.  Cfhd- 
wkme,  T  East,  24 ;)  therefore  where,  on  a  technical  total  loss,  the  abandon- 
ment of  the  vessel  preceded  that  of  the  flight,  which  was  subsequently 
earned,  it  waa  held  that  the  assured  could  not  recover;  because,  as  freight 
waa  ultimately  earned,  it  was  not  in  fad  loet ;  and  because,  if  lost,  it  was  by 
the  act  of  the  assured  in  abandoning  first  to  the  underwriter  on  the  vessel, 
and  not  by  any  peril  insured  against  ItCcurthy  v.  Abel,  6  East,  389.  But 
if  an  assured  on  vessel  and  freight  abandon  the  latter  first,  receive  the  full 
amount,  and  expressly  undertake  to  pay  his  underwriter  on  it  whatever 
freight  be  paid  to  him,  the  insurer  on  freight  will,  upon  such  promise^  be 
entitled  to  recover  from  his  assured  the  amount  of  the  freight  actually 
received  by  him.  Thompson  v.  Roweroft,  4  East,  34.  So,  although  the 
abandonment  of  the  two  interests  be  simultaneous,  and  the  assured  has  re- 
ceived the  freight  as  agent  for  the  underwriter  on  the  ship,  who  has  noti- 
fied him  not  to  pay  it  over  to  the  insurer  on  the  freight  I^eathaan  v. 
Tarry^  3  Bos.  ft  Pull.  479. 

What  decision  would  be  pronounced  in  a  case  where  the  action  was  by  an 
insurer  on  fireight,  after  payment  of  a  total  loss,  against  an  insurer  on  the 
vessel  who  had,  subsequently  to  the  abandonment,  received  the  freight  after- 
wards earned,  the  courts,  both  of  England  and  of  this  state,  appear  studiously 
to  avoid.  Enough  for  the  day  is  the  evil  thereof.  But  if  freight  be  the  in- 
cident neoessarily  foUowmg  its  prindpal,  the  ship,  and  duo  to  the  insurer  on 
her  in  right  of  ownership,  It  seems  that  the  insurer  on  freight  cannot  recover. 
The  inevitable  consequence,  therefore,  of  considering  freight,  in  insurance 
law,  as  the  incident  to  the  ship,  is  to  render  policies  on  freight  mere  wager 
policiea.  That  freight  should  be  so  deemed  is  somewhat  strange,  when  ves- 
sel and  freight  are,  according  to  that  very  law,  acknowledged  to  be  distinct 
and  independent  subjects.  Livingston  v.  Columbian  Insurance  Oompamy,  3 
John's  Rep.  49 ;  Sharpe  v.  Oladstonef  *f  East,  24.  That  one  distinct,  inde- 
pendent subject  can  be  incidental  to,  or  merely  dependent  on  another,  is  not 
easily  reconcilable  to  common  sense.  Were  it  not  law,  it  would  appear  a 
contradiction  in  terms.  The  manifest  injustice  of  subjecting  to  general  ave- 
rage an  interest  which  is,  in  any  one  instance,  deprived  of  the  benefit  of 
■alvage,  is  self-evident  Yet  such  is  the  consequence  of  holding  the  freight 
%  mere  incident  to  the  ship,  and  inseparable  from  the  property  in  her.    That 
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the  voyage  insured,  and  arrived  in  safety  at  Golfo  Dulct, 
having  earned  freight  to  the  amount  of  2,000  dollars.  She 
then  took  in  a  return  cargo  for  Philadelphia,  the  freight 

the  iDterasts  of  the  two  eets  of  underwriters  on  TeoBel  and  freight  can  be 
aeparated,  Lord  Ellenborough  seems  to  tbink  practicable  in  the  oaae  of  a 
ebartered  ship.  Sharpe  t.  Oladstone,  ubi  sup,  Wbj  this  oannot  be  done  in 
the  case  of  a  seeking  ship,  is  not»  to  my  legal  optics,  Tory  apparent  The  nde 
of  property  which  gives  to  the  owner  the  right  to  all  benefit  arising  from  ill 
nae  or  employment^  is  the  only  argument  against  it  As  a  rule  of  property 
it  is  inherent  in  its  subject  matter,  and  cannot  be  separated  from  it  But 
as  a  rule  of  contract^  to  govern  the  disposition  of  property,  it  would  almost 
annihiUte  its  utility.  Every  day's  experience  shovra  how  the  right  of  pro- 
perty may,  by  contract,  be  in  one  man,  and  the  benefit  in  another.  How, 
by  oontraot^  various  interests  in  one  principal  may  exist,  be  diversified,  and 
the  right  of  property,  for  a  time,  be  subservient  to  the  whole.  Separate  the 
interests  of  vessel  and  freight  for  the  time  that  the  parties  to  the  sereral 
policies  oeparate  them  by  their  own  acts,  that  is,  for  the  voyage,  and  it  is 
humbly  presumed  all  the  supposed  repugnancies  of  a  beneficial  interest  in 
one,  and  an  absolute  Interest  in  another,  will  be  reconciled.  Why  is  this  more 
difficult  than  to  imagine  a  legal  interest  in  one  person,  and  the  beneficial  Vk 
his  cestui  que  trust?  The  underwriter  on  the  vessel,  by  his  undertaking  on 
the  body,  virtually  renounces  a  right  to  the  freight  for  that  voyage ;  because 
he  limits  bis  responsibility  to  the  vessel  alone.  The  underwriter  on  the 
freight  claims  not  anything  in  the  body  of  the  vessel,  because  he  guaranties 
only  the  freight  The  assured  confines  his  claim  on  each  withhi  the  limitB 
of  his  respective  policy,  who,  by  payment  of  itsamount^  becomes  a  purchaser 
for  a  valuable  consideratioD,  to  the  extent  of  the  interest  he  contracted  to 
guaranty.  Each  underwriter  msures  a  separate  interest  for  a  separate  pre* 
mium,  and  a  separate  benefit  of  salvage.  This  benefit  of  salvage  is  necessa- 
rily circumscribed  within  the  confines  of  the  sulyeot  insured.  If  it  be  ex- 
tended beyond  it,  the  underwriter,  on  payment  of  his  subscription,  beoomes^ 
without  any  consideration,  a  gainer  of  the  excess.  Restrict  him  to  his  poli- 
cy, what  is  the  consequence  ?  As  in  the  valuation  of  the  vessel,  if  it  be  a 
valued  policy,  (and  tb§  principle  is  the  same  if  it  be  an  open  one^)  the  body, 
tackle,  apparel  and  furniture^  (that  is  provisions  for  the  voyage^)  are  faiduded, 
he,  on  abandonment,  receives  all  that  which  constitutes  the  valuation.  Ji, 
on  an  abandonment  of  the  freight,  the  underwriter  on  that  interest  were  to 
receive  all  the  profits  arising  from  the  freiglit,  afrer  payment  of  diai^ges  on  ii, 
(of  which  wages  will  necessarily  bo  one,)  he  acquires  no  more  than  he  has 
bought  and  paid  for.  By  conceding  it  to  him,  he  does  not  derive  a  clear 
profit  from  the  capital  or  property  of  another.  By  settling  the  amount  of 
his  policy,  disbursing  for  the  wages  of  the  seamen,  and  other  chains  on  the 
freight,  he  becomes  the  purchaser  of  only  a  contingent  surplus.  In  doing 
thiS|  he^  in  the  consideration-money  advanced,  actually  pays  for  the  safe  oqii« 
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of  which  was  equal  to  two  thousazul  dollars  xDore,  and 
sailed  on  her  homeward  voyage,  but  was^  on  the  very  next 
day,  captured  by  a  British  man  of  war,  who  carried  hejr 

duet  of  the  interest  of  his  brother  insurer.  Thus  earb  of  these  tenants  in 
ponunon,  fif  the  figure  be  allowables)  derives  title  fh>m  the  same  source,  but 
under  different  instrument^  and  takes  an  interest  only  acoordiog  to  his  sept- 
rate  purchase-money.  This  yeiy  apportionment  of  the  charges  on  the  sepa- 
rate interests  was  practised  in  Sharpe  y.  Cfladstonet  and  the  assurer  on  frei^^t 
.eooTored  from  hia  assured  only  the  net  balance  of  the  freight  received,  after 
deducting  the  items  to  which  it  was,  eo  nomine,  liabla 

It  is  true  that  in  Thompaon  y.  Rotpcrqft,  Lord  Sllenborough  denied  the 
light  of  the  defendant  to  deduct  for  wages ;  but  let  it  be  remembered  ihat  he 
bad  not  paid  them ;  whereas  in  Sharpe  y.  Cfladitone  he  had.  One  ciroum- 
stance  which,  perhaps,  is  not  unimportant  in  considering  the  effect  of  an 
abandonment  of  these  separate  interests,  ic^  that  each  person  claiming  under 
it^  is  a  claimant  with  notice  of  the  other's  actual  interest  or  a  claimant  as- 
senting to  its  being  granted*  That  a  cession  of  the  ship,  to  the  underwriter 
upon  her,  should  merge  the  interest  of  the  insurer  on  the  freight,  is,  in  effect^ 
to  allow  a  man,  by  his  own  act,  to  avoid  h\A  grant ;  and  that  in  favor  of  a 
person  conusant  of,  or  assenting  to^  its  being  made. 

It  follows,  also^  that  the  assignee,  or  vendee,  (though  an  insurer,  after  pay- 
ment of  his  loss,  is  not  exactly  so,)  with  notice^  is  in  a  better  situation  than 
Ills  assignor.  ^  For  if  freight  only  be  insured,  abandoned,  subsequently  earned 
and  received  by  the  assured,  he  cannot  retain  against  the  underwriter  of  it, 
yet  the  underwriter  on  the  vessel,  who  acquires  bis  rights  under  the  insured, 
.can  so  retain,  notwitlistanding  he  is  acknowledged  to  stand  merely  iu  the 
place  of  his  assured.  But,  it  is  said  that  principle  applies  only  to  tlie  right 
in  the  property,  and  subsequent  liability  in  virtue  of  it,  but  not  to  his  con- 
tracts respecting  that  property;  for,  as  Lord  EUenborough  observes,  in 
McCarthy  v.  Ahel,  (6  Kast,  293;)  "was  it  ever  heard  oC,  that  a  contract 
should  run  with  a  chattel.  Put  the  case  of  a  man  purchasing  a  wagon  on 
the  road  laden  with  goodfl^  he  is  not  bound  to  carry  the  goods  to  their  jour- 
ney's end,  thongh  the  carrier,  the  vendor,  who  contracted  so  to  do,  will  be 
liable  on  his  oontract"  Granted  that  a  contract  will  not  run  with  a  chattel, 
to  bind  the  owner  personally,  in  the  hands  of  whomsoever  it  may  aubso- 
sequently  come.  But  suppose  the  vendee  of  the  wagon  knew  before  his  puiw 
chase,  that  the  vendor  had  contracted  to  carry  for  a  certain  compensation  the 
goods  laden  in  it,  that  a  tUrd  person  had  paid  to  the  vendor  the  price  of  the 
carriage  to  be  let  into  the  benefit  of  the  contract,  a5ter  which  the  vendee 
takes  possession  of  the  wagon  and  its  loading,  carries  on  the  goods  and  re- 
ceives for  their  carriage  the  money  due  under  the  oontract  transrerred  to 
such  third  person,  on  what  principle  of  law  or  equity,  shall  he  not  be  liable 
for  money  had  and  received  to  the  use  of  another,  after  availing  himself  of 
the  oontract  of  the  locatio  r«s  for  which,  not  he,  but  another,  had  paid  thf 
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into  Belize,  in  the  Bay  of  Honduras.  There  she  remained 
for  some  time,  when  her  crew  were  taken  out  of  her,  and 
she  was  sent  under  charge  of  a  prize  master  to  Jamaica 

QpDsijeration  ?  That  executory  contracts  cannot  run  ^lith  a  chattel  is,  fttnn 
the  teroporaiy  duration  attributed  by  law  to  chattel  interests,  most  dear. 
But  that  contracts  executing,  for  which  the  chattel  is  pledged,  such  as  ope- 
nit^quodaim  modo  aa  liens,  will  be  binding  on  an  assignee  or  vendee  of  a 
chattel,  seems  almost  as  dear.  Suppose  the  owner  of  a  wagon  had  hired  it 
for  a  journey,  that  there  was  that  species  of  bailment  known  in  the  law  as 
iocatam^  and,  after  delivery  to  the  bailee,  the  owner,  whiLst  the  wagon  was 
on  its  rout,  should  sell  it  with  notice ;  would  not  the  vendee  Uike  subject  to 
the  charge,  and  the  bailee,  in  virtue  of  his  possession,  and  Mic  notice,  be  en- 
titled to  retain  and  use  the  wagon  under  the  contract  with  the  vendor, 
against  any  claim  of  the  vendee?  When,  indeed,  the  wngon  is  once  in  the 
actual  possession  of  the  vendee,  all  executory  contracts  eoaso  to  operate  upon 
it,  though  the  vendor  will  remain  personally  liable.  It  is  humbly  conceived 
that  the  insurer  of  a  ship  may,  in  order  to  avoid  the  hardships  acknowledged 
to  result  from  the  doctrine  ot  Lenox  v.  United  Insurance  Courpany^  be  deemed 
to  take  her,  after  an  abandonment,  exactly  as  the  purchaser  of  a  res  locaia. 
If  we  suppose  him  to  take,  by  contract,  a  modified  interest  for  that  voyage, 
instead  of  taking  the  whole  interest,  in  the  first  insti\neo,  in  virtue  of  abso- 
lute ownership,  the  whole  diflBculty  appears  to  cense.  This  very  separation 
of  interests  was  made,  and  no  one  disputed  its  validity,  in  Rileij  v.  DelafieU 
(7  Johns.  Rep.  522.)  Let  the  policies  for  the  vojnge  be  held,  as  the  con- 
tracts of  sale  in  that  case,  to  pass  separate  interests  tor  the  voyage  only,  and 
all  the  supposed  discordancies  of  insurance  law,  upon  this  subject,  wHl  be 
found  immediately  to  harmonize.  It  may  be  urged  aguinst  the  deductions 
above  endeavored  to  be  drawn  from  the  doctrine  of  the  res  locaia,  that  as  by 
the  possession  of  the  vendee,  the  lien,  which  the  bailment  of  the  chattel  had 
created  for  performance  of  the  contract  respecting  it,  would  be  gone ;  so  by 
the  possession  cast  on  the  insurer  in  consequence  of  the  abandonment,  the 
contract  for  carrying  on  freight  would  be  discharged.  In  addition  to  the  ob- 
servation on  the  performance  of  that  contract  before  made,  it  may  be  an- 
swered, that  the  possession  in  the  case  first  put  is  actual ;  in  the  last,  con- 
structive, the  captain  being  the  person  in  actual  possession  of  the  vessel,  as 
a  general  agent,  in  whom,  after  abandonment,  the  several  interests  vest  for 
the  respective  benefit  of  the  different  parties.  It  may  be  added  that  the  pos- 
session of  the  insurer  is  by  operation  of  law,  and  adfis  legis  nemini  facit  iih 
juriam.  It  may  also  be  questioned,  perhaps,  how  far,  under  a  system  in 
wfcich  wagers  are  merely  tolerated,  but  not  favored,  it  may  be  consonant  to 
principle  to  reduce  to  a  gambling  policy  an  honest  contract  for  lawful  indem- 
nity. 

The  incongruities  arising  fh)m  the  doctrine  of  freight  being  in  insuranco 
law,  the  inseparable  incident  to  the  ship,  seem  day  by  day  to  multiply.    In 
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for  trial  Whilst  in  posaession  of  the  oaptors,  an  aban- 
donment was  duly  made  of  the  vessel,  cargo  and  freighti 
to  the  respective  underwriters.    Those  on  the  vessel  and 

JtCarthy  v.  Abdli  to  prevent  the  manifest  i^jnstioe  of  making  the  insnier  on 
freight  pej  as  for  a  total  loss^  and  yet  refuse  him  the  benefit  of  salyage,  an 
abandonment  during  the  ezistonce  of  a  technical  total  loss  is  defeated,  be- 
oanse  an  actual  total  loss  did  not  subsequentlj  take  place.  A  decision  that 
confounds  the  technical  to|»l  loss  in  insurance  law,  with  the  actual  total  in 
facti  and  renders  the  former  dependent  on  the  latter.  The  absurdity  will  be 
still  more  glaring^  if  we  suppose  the  owner  of  the  goods  to  have  abandoned; 
for,  under  the  same  circumstances^  the  loss  of  the  goods  under  one  policy  of 
insurance  would  have  been  total,  and  under  another  policy  the  freight  of  the 
goods  BO  lost  would  have  been  earned.  This  is  the  conseqiienoe  of  applying 
the  rule  of  inddeut  aiid  principal  at  common  hkw,  to  distinct  subjects  in  that 
of  insurance.  A  heterogeneous  mixture  of  the  law  of  oommoroe,  and  that 
of  the  land  is  thus  produced,  against  the  evils  of  which  we  are  gravely  told 
the  parties  must  by  their  contract  provide. 

It  is  to  be  observed,  however,  that  the  case  ot  Livingston  v.  ChUmhian  Jh« 
$ttra$iee  Om^^emy,  so  far  as  respects  the  right  of  recovery  in  the  assured  on 
freight,  is  opposed  to  that  of  if  Oarikff  v.  Abd. 

The  result  of  the  above  reasoning  would  be,  were  it  correct  greatly  to 
impeach  the  judgment  in  Lenox  v.  United  Insurance  Company.  That  cose, 
however,  being  by  the  owner  of  the  vessel  against  the  underwiter  on  her, 
may  be  distinguished  fh>m  one  in  which  the  insurer  on  freight  should  be  the 
plaintiff  against  the  insurer  on  the  ship;  and  upon  the  principle  that  every 
man*s  act  or  grant  shall  be  taken  most  strongly  against  himself;  may  be 
upheld,  though  the  oonelusions  above  endeavored  to  be  drawn,  should  be 
alhmtted. 

Where  the  insurance  on  ftreight  is  by  the  charterer  of  the  ship,  as  his  is  a 
mere  usufructuary  intorest  in  her  employment  for  the  voyage,  and  not  in 
her  body,  it  will  not  be  affected  by  an  abandonment  of  the  vessel ;  he,  there- 
fore, on  a  total  loss,  will,  notwithstanding  her  owner  abandon  to  the  insurer 
opon  her,  be  entitled  to  recover  under  his  policy  the  full  amount  of  freight  pay- 
ableby  the  terms  of  the  charter-party.  PuUer  and  others  ▼.  Staniforfkf  11 
East^  232.  But  if;  during  the  voyage  for  which  diartered,  the  captain  has,  in 
an  intermediate  voyage,  earaed  flreight  which  the  charterer  would  be  entitled 
to  deduct  from  the  sum  due  under  the  charter-party,  the  benefit  of  such 
deduction  will  enure  to  the  underwriter.  lb.  But  whatever  may  be  the 
law  between  the  insurers  on  ship  and  freight,  after  payment  of  their  respeo- 
tive  losses,  it  is  most  unequivocally  settted,  that  an  insurer  on  fineight  has  nol^ 
In  such  a  case,  any  claim  upon  the  insurer  of  the  cargo,  who  has  received  the 
set  prooecds  after  a  loss  under  the  policy.  Marine  Insurance  Oompamy  y. 
OMXed  InswranM  Company^  9  Johns.  Bep.  189.  To  wairant  a  rooovefy 
imder  a  policy  on  freight,  the  right  to  freight  must  have  attadied.    Where 
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cargo  acoepled  ^e  abandonment  of  the  interests  they  had 
severally  uisitred ;  but  the  deftndant,  who  had  stibseribed 
the  policy  oa  the  freight^  refused.  The  sloop  and  her 
cargo  were  afterwards  proceeded  against  in  the  yice-admi* 
ralty,  and  by  a  decree  of  that  court  acquitted,  but  the 
claimants  condemned  in  costs  to  the  captors.  This  sen- 
tence being  appealed  from,  the  sloop  and  her  cargo  were^  in 
conformity  to  the  practice  of  the  admiralty,  ordered  to 
be  appraised,  and  restored  to  the  claimants,  on  their  giv- 
ing security  to  account  for  the  value,  in  case  the  sentence 
should  be  reversed.  The  vessel  and  cargo  were  accordingly 
appraised  in  pursuance  of  the  decree,  security  given  by 
two  sureties,  who  took  posseasion  of  both,  and  sent  them 
to  their  correspondents,  Messrs.  EHiston  and  Perot  of  Phi- 
ladelphia,  in  whose  possession  they  were  at  the  commenc- 
ing the  present  action.  The  plaintiff  however,  on  the  ar- 
rival of  the  vessel  at  the  quaranline  ground^  agreed  with 
the  underwriters  upon  her,  to  be  substituted  in  their 
[*17]    place,  and  to  defend  *the  appeal  at  his  own  risk 

that  19  the  case,  aad  the  policy  U  "valaed  at  the  sum  iosurod,  OMiied  cr 
not  carried,"  the  aasored  will  be  entitled  to  recover  as  for  a  total  loea,  tho«|th 
Odlj.  a  part  of  the  cargo  be  on  board  when  it  happens ;  {De  Ijmqwimert  t. 
FhmUx  Inauratice  Gaa^Mtny,  10  Johnai  Bep.  121 ;)  ao  if  the  policy  be  merely 
valued  at  such  a  sum,  and  the  residue  of  the  cargo^  though  not  on  board,  be 
ready  -for  shipping.  JM  Laitgvemere  y.  i^  Muuranee  Cbrnponyi  10  Johna. 
Bep.  20L  If,  however,  there  be  not  any  spec^  gooda  to  be  ahipped,  boi 
they  are  to  be  obtained,  and  there  be  not  any  tpeeifie  sun  to  be  jwld  as 
freight  whether  the  goods  be  ahipped  or  not»  though  the  poU^  be  valueo^ 
and  some  goods  be  on  board  when  the  loss  takes  plaoe,'the  policy  will  Qm 
England)  be  opened,  and  the  assured  recover  only  for  the  freight  of  sueh  m 
were  actually  laden;  {FWUa  v.  ^iqnka^  13  Eas^  823 ;)  oltltr,  where  tbere 
is  a  oertain  cargo^  the  freight  on  which  would  have  been  earned  had  nottha 
accident  taken  place ;  for,  to  prove  the  interest  in  the  freight  insured,  aaoof 
tract  must  be  established  between  the  shipper  and  the  owner  of  the  vsssal, 
under  which  the  insufed  would  have  been  entitled  to  freight  had  the  voy^ 
age  not  been  stopped  by  a  peril  insured  against  lb.  But  see  Skv&m 
T.  Ookmbian  Jmutanee  Oompttnv^  post^  43.  If  the  goods  on  whidi  tha 
freight  uisured  spedfically  ezisti  there  must  be  an  abandonoMnt  of  the 
fMghti  though  the  vessel  be  Incapable  of  proaeculing  the  voyage.  Jharmtkt 
lUiftiinier,  3  Gamp.  N.  P.  5il. 
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and  expense,  on  their  paying  bim  fifty  per  cent  In 
ooDfiequence  of  this,  the  money  was  paid  by  the  in? 
surers  on  the  sloop,  who  executed  a  power  of  authority 
to  Davy,  constituting  him  their  agent  and  attorney  to  de^ 
fend  the  appeal  in  their  names.  By  virtue  of  this  autho^ 
rity  the  plaintiff  had,  on  discharging  tbe  advances  and  ex« 
penses  on  account  of  the  vessel,  got  possession  of  ber  ai 
the  time  of  trial,  and  had  received  2,000  dollars,  the  amount 
of  ber  return  freight.  It  was  admitted  the  premium 
on  the  outward  voyage  only  would  have  been  about  one 
half  of  that  paid,  and  that  the  decree  of  tbe  vice-admiralty 
had  been  recently  confirmed,  but  without  costs.  A  ver- 
dict being  taken  for  2,246  dollars,  it  was  agreed,  that  if 
the  court  should  be  of  opinion  the  plaintiff  was  entitled  to 
recover  as  for  a  total  loss,  the  proportion  of  freight. earned^ 
which  the  defendant  might  be  entided  to,  if  any,  should 
be  deducted,  and  the  account  adjusted.  In  case  it  should 
be  thought  the  plaintiff  was  entitled  to  only  a  partial  loss^ 
the  same  to  be  in  like  manner  adjusted,  on  sueh  princi- 
ples as  the  court  might  direct,  with  liberty  to  either  party 
to  turn  the  facts  of  the  case  into  a  special  verdict. 

Hoffrnan^  for  the  plaintiff.  The  first  question  is  as  to 
the  true  construction  of  the  policy.  The  defendant  con- 
tends  the  valuation  is  to  be  thus  interpreted ;  one  thousand 
dollars  out,  and  one  thousand  home ;  making,  in  the  whole, 
the  sum  of  two  thousand  dollars ;  one  thousand  of  which 
was  earned  on  the  arrival  at  Golfo  Duloe.  We  insist  that 
the  homeward  and  outward  freight  are  valued  by  the  in- 
strument at  2,000  dollars  each.  The  amount  of  premium 
paid  is  for  2,000  dollars  round.  The  only  ease  at  all  analo- 
r  gous  to  this,  are  insurances  on  goods  out  and  home.  In 
those  the  valuation  extends  to  both  voyage3.(a)  The  se- 
cond poini  will  depend  on  the  right  to  abandon.  That  was 
complete  ;  for  the  loss  continued  total  not  only  then,  buit 

(i^  This  is  At  foojidatkm  of  wte^amtenned  riNft  intensta    8m  1  Los. 
ICer.  Amer.  845. 
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down  to  the  very  time  of  action  brought.  The  assured^ 
therefore,  at  the  period  of  entering  into  his  agreement  with 
the  underwriters  on  the  ship,  had  devested  himself  of  all 
his  interest  in  the  several  subjects  he  had  insured.  They 
were  fully  transferred  to  the  various  insurers;  and,  there* 
fore,  on  the  principle  of  the  United  Insurance  Company  emd 
Lenox,{a)  those  on  the  yessel  were  entitled  to  the  freight 
earned  after  the  capture.  In  this  situation,  the  plaintiff, 
by  a  fair  sale  to  him,  and  by  relinquishing  one  half  of  his 

just  claim,  becomes,  a  bona  fide  purchaser  of  the 
[*18]    rights  of  the  underwriters  *on  his  vessel.    In  this 

capacity,  and  by  a  power  from  them,  he  receives 
the  freight  due  to  the  then  owners.  He  now  applies  to 
the  defendant  in  his  own  right,  for  a  loss  on  a  policy  to 
himself.  The  case  states  that  the  proportion  of  freight  to 
which  the  defendant  may  be  entitled,  shall  be  deducted 
from  the  amount  of  the  verdict.  It  is  not  meant,  however, 
that  there  shall  be  a  set-off,  for  that  cannot  be  of  what  arises 
after  suit  commenced.  It  is  introduced  only  to  give  the 
court  an  opportunity  of  deciding  what  pro  rata  freight  the 
defendant  may  be  entitled  to,  and  up  to  what  time. 

Boyd  and  Pendleion^  contra.  There  can  be  no  doubt  that 
in  conscience  the  plaintiff  is  not  entitled  to  recover.  He 
has,  allowing  his  own  interpretation  of  the  contract,  already 
received  the  2,000  dollars  insured.  But  the  policy  was 
for  one  entire  risk  out  and  home,  amounting  to  two  thou- 
sand dollars  in  the  whole.  This  could  not  be  apportioned.* 
Loraine  v,  Tomlinson^  Doug.  585.  Nor  could  the  preniium, 
(J)  which  was  for  one  gross  sum.  This  is  one  criterion  to 
judge  of  the  durability  of  the  engement    As  therefore  the 

(a)  See  the  special  verdict  in  this  cuae,  and  the  reasons  of  the  counsel,  on  1 
both  sides,  in  the  court  of  errors.    1  Lex.  Mer.  Amer.  397. 

(5)  Whether  a  premium  can  be  apportioned,  depends  on  whether  the  risk 
be  at  any  period  suspended  so  that  tne  underwriter  oan  say  *'  I  am  free/*  and 
upon  the  usage  of  the  trade.  See  SUphenaon  ▼.  Snow^  3  Burr.  1237 ;  Long 
▼.  AUen,  Park.  390 ;  Bemum  ▼.  Woodbridgef  Doug.  781 ;  Jfeyir  r.  Oregiotk, 
Park,  389 ;  T)frie  v.  FletcfuTt  Ck>wp.  666. 
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contract  was  entire  when  the  abandonment  was  made,  it 
necessarily  transferred  the  oatward  freight  which  had  been 
earned.  Instead  of  this,  an  attempt  is  made  to  confine  it 
to  what  was  acquired  between  the  time  of  sailing  from  Golfo 
Dulce  and  the  capture,  that  is,  just  one  day's  freight  But 
we  contend  the  assured,  by  his  agreement  with  the  under- 
writers  on  the  ship,  placed  himself  in  his  original  Station, 
and,  having  received  the  full  freight,  stands,  as  respects 
the  defendant,  exactly  as  if  the  capture  had  never  taken 
place.  If  the  assured  has,  by  the  manner  in  which  he  has 
conducted  his  abandonments,  deprived  us  of  the  freight  we 
have  insured,  he  would  be  liable  to  us,  in  an  action  against 
him,  to  the  amount  of  what  we  might  pay.  The  court, 
therefore,  will  not  sanction  a  recovery  in  this  action,  merely 
to  give  the  defendant  a  recourse  against  the  plaintiff  in 
another.  In  Thompson  v.  Bowcrofty  4  East, .  84,  under  a 
similar  abandonment  of  all  the  interests  itisured  after  a 
capture,  it  was  held  that  the  insurer  on  freight  mighty 
after  payment  of  a  total  loss  to  the  insured,  recover  from 
him  the  amount  of  freight  which  he  had  received.  It  is 
true,  in  this  case  there  was  an  express  agreement  to  pay  it 
over.  But  that  is  no  more,  bs  we  contend,  than  what  the 
law  implies.  For  whatever  is  received  during  the  voyage 
insured,  is,  afler  abandonment,  to  be  carried  to  the 
credit  of  the  underwriter.  2  Emer.  222.  As  *to  [*19] 
the  principle  of  set-off  relied  on,  it  cannot  be  appli- 
cable in  the  present  discussion.  The  case  was  drawn  up 
to  submit  all  the  rights  of  the  parties  to  the  court. 

Hanson^  in  reply.  In  some  respects  the  insurance  may. 
be  considered  as  indivisible.  Had  a  loss  taken  place  at  an 
early  period,  there  would  have  been  no  return  of  premium. 
But  the  contrat  was,  in  effect,  on  two  separate  voyages, 
valued,  during  the  whole  of  each  voyage,  at  2,000  dollars. 
Had  it  been  on  the  cargo,  and  the  vessel  had  arrived  at  her 
outward  port,  the  return  cargo  would  have  been  substituted 
^r  the  former,  and,  in  case  of  loss,  the  anterior  voyage 
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would  never  have  been  oonsidered.  So  here  the  reasoning 
is  the  same.  The  fall  amount,  therefore,  is  w}iat  we  hare 
a  right  to  claim,  without  aflbrding  to  the  underwriter  any 
title,  by  our  abandonment,  to  what  has  been  earned  in  lira 
first  voyage.  With  respect  to  the  deductions,  they  can  be 
only  such  as  the  defendant  was  entitled  to  at  the  time  when, 
by  the  abandonment,  they  were  fixed. — ^The  general  right 
of  the  plaintiff  to  recover,  cannot  be  affected  by  what  he 
has  received  in  auter  droit;  as  the  substitute  of  the  insurer 
on  the  vessel.  He  is  a  bdfiajide  purchaser  from  them,  and 
whether  he  paid  by  cash,  or  a  release  of  a  debt  due  to 
himself,  is  immaterial  The  freight  due  to  the  underwriters 
on  the  ship  after  the  capture,  was  not  that  which  arose  out 
of  the  original  contract  between  the  shipper  and  plaintiflj 
but  sprung  from  a  meritorious  consideration,  on  a  new  con* 
tract  arising  out  of  the  old  one.  CwrUng  v.  Long^  1  Bos.  & 
Pull.  687.  If  any  apportionment  is  to  be  made  of  the 
freight,  it  must  be  by  deducting  the  amount  of  what  would 
be  due  for  one  day.    Litke  v.  Zydc,  2  Barr.  888. 

Kent,  Oh.  J^  delivered  the  opinion  of  the  court.  Thia 
is  a  case  of  a  valued  policy  upon  freight,  and  the  valuation 
becomes  a  very  material  fact  in  the  consideration  of  the 
cause.  The  plaintiff  was  owner  of  vessel,  cargo,  and  freight, 
and  had  them  all  fully  insured,  and  the  vessel  being  cap- 
tured after  the  return  voyage  had  commenced,  he  duly 
abandoned  all  the  subjects  to  their  respective  insurers. 
The  insurance  was  for  two  thousand  dollars  in  value,  of 
freight ;  and  if,  at  the  time  of  the  total  loss,  there  was  an 
inchoate  right  to  a  freight  to  the  amount  of  the  insurance, 
the  plaintiff  musj  be  entitled  to  recover.  This  principle 
was  fully  established  in  the  cases  of  Montgomery  v.  Egging^ 
ton,  8  D  &  E.  862,  arid  Thompson  v.  Taylor,  6  D.  &  E.  478. 

In  the  present  instance  there  was,  when  the  vessel 
[*20]    was  captured,  an  inchoate  *freight  attached,  equal  to 

2,000  dollars.  There  was  some  freight  already 
eaxned  when  the  capture  took  place,  but  the  amount  of  it 
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|y«ib«taft^  iltoittlerifti,  aa  tbe  valuation  in  tbe  policy  pf e<5lti(tefl 
ifiqujty  into  the  ralae ;  and  tbis  valuatioti  is  to  be  adhered 
Hy^  if  the  case  be  fiiir  and  hdst^t  between  the  parties,  tiotwith<< 
SIAfiding  events  ih  the  cotirse  of  the  voyage  may  render 
fbe  loss  e Ven  adrantftgeotis  to  the  insured.  Shawe  y.  Felton^ 
S  liiast,  109.  It  is  saAcient  if  there  be  freight  at  risk^ 
eqtUld  to  the  sum  insared,  when  the  loss  happens,  and  that 
*>tee  freight  hto  been  already  earned  for  the  insured.  If 
lee  were  to  sustdin  an  inquiry  into  the  talue  of  the  freight, 
k  would  be  doing  away  the  effect  of  the  valued  policy. 

Seven  objectiotis  have  been  stated  against  the  plaintifTs 
fight  of  recovery  in  this  case,  but  it  appears  to  me  that  ttey 
Are  Capable  of  a  stifficient  atiswer. 

The  abandonment  of  the  tessel  took  away  froto  tlie  in- 
mrer  on  the  jBreight,  the  spes  reeiiperandiy  or  the  chancd  of 
«ti  ultimate  recovery  of  the  subject ;  becailse,  as  betweeii 
Ihe  insurers  on  the  ship  and  freight,  the  olaim  of  the  in- 
surer on  the  s^iip  to  the  freight  must  be  admitted  to  pre^ 
pCmderate ;  and  this  seetos  to  have  been  the  opinion  of 
Lord  Ellenborough,  in  the  recent  case  6f  Thompson  v. 
^yweroft^  4  iUast,  94.  The  abandonment  of  the  ship  did 
not  affect  the  plaintiff's  right  to  a  proportion  of  the  freight 
on  the  return  voyage.  This  t^as  so  considered  in  the  case 
of  Lxfaox  V.  United  Insurance  Chmpany^  which  was  finally 
determined  in  the  court  for  the  correction  of  errors  in 
1801 ;  and  although  the  court  Was  divided  in  that  case, 
and  the  maiority  of  the  bench  did  not  concur  in  any  opin- 
ion on  the  merits  of  the  cause,  we  ar^  not  now  disposed  to 
question  the  correctness,  and  much  less  the  authority, 
of  that  decision.  It  was  determined  in  that  case,  that 
upon  abandonment  of  the  vessel,  the  owner  of  the  freight, 
being  also  owner  of  the  ship,  did  not  thereby  abandon 
bis  freight  in  toto,  but  that  he  retained  a  certain  part 
to  be  apportioned  pro  rata  intineriSj  and,  consequently,  to 
be  carried  down  to  the  time  when  the  loss  happened.  The 
insored,  therefore,  npon  the  vessel,  as  between  him  and  his 
insurer,  still  retained  his  right  to  a  ratable  freight,  and  if 
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he  has  bad  the  precaotion  to  have  his  frmghl  insured,  we 
do  not  see  why  he  may  not  resort  for  indemnity  to  the  in^ 
sorer  upon  the  freight  As  long  as  yeasel  and  fireight  are 
r^arded  in  oor  law  as  dMnci  subjects  of  insarance,  the  in* 

convenience  that  we  have  suggested,  which  fiJls 
[*21]    upon  the  insurer  on  ^freight,  seems  to  be  inevitable* 

There  is  in  this  case  conflictmg  rights,  and  some 
one  must  yield.  The  owner  of  ship  and  freight  is  autho* 
rized  to  insure  each  of  them  distinctly,  and  the  law  must 
have  intended  that  each  of  the  policies  should  have  a  full 
and  effectual  operation,  according  to  the  established  prin- 
ciples of  insuranoe.[l]  It  Would  be  to  maintain  a  paradox 
to  contend,  that  by  an  abandonment  of  the  ship  in  such  a 
case,  the  remedy  upon  the  policy  upon  the  freight  was  forever 
gone.  One  contract  cannot  be  destroyed  by  the  operation 
of  another  contract  iniar  aUoB.  The  insurer  upon  freight 
must,  therefore,  submit  to  a  total  loss  in  every  such  oase^ 
with  the  exception  of  the  ratable  freight  which  does  not 
go  with  the  abandonment  [2]  The  abandonment  of  the 
sbip,.is  an  act  in  which  he  has  no  direct  concern,  and  his 
contract  with  the  insured  contains  no  control  of  that  act 
The  loss  of  any  chance  of  recovery  of  freight  is  a  conse- 
quence  tncufen/oZ  merely,  to  the  abandonment  of  the  diip, 
and  arises  from  meeting  with  the  paramount  claims  of  the 
insurer  on  the  ship ;  and  he  must  be  left  to  provide  against 
it  by  some  special  contract  with  the  insured,  as  was  done 
in  the  case  of  Thcmpmm  v.  Bowcr^ 

Another  objection  to  the  recovery  in  this  fltse  is,  that 
freight^  to  the  amount  of  2,000  dollars,  had  already,  dur- 
ing the  course  of  the  same  voyage,  been  earned  and  re- 

[l]  &h{p8  and  freight  are  distinct  satijeclB ;  and  the  insured  ma^  there- 
tan  recover  of  the  Insurer,  thongh  he  has  abandoned  Uie  Teasel,  and  thereto 
passed  to  him  the  whole  saljeot  matter  whidi  was  the  basis  of  the  policj  on 
freight    LMnffilm  t.  TAa  CbJL  Iml  Cb^  3  J.  R.  49. 

[3]  An  abandonment  rightlj  made  of  a  vessel  lost  at  sea,  bj  oaptorc^ 
transfers  as  well  the  9pe»  reeuperandi^  as  the  interest  of  the  assured  in  the 
ressel  lost,  although  the  loss  has  not  been  aotoall/  paid  hj  the  insurer.  Bogen 
T.  Onacl^f  EoK-B,,  18  Wend.  319. 
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«eiTed  by  the  fdaintiff  Bat  tke  present  inmiranoe  waa  not 
mpoQ  the  totality  of  freight  for  the  whole  Tc^age,  but  upon 
ao  much  freight^  tin  Aat  vy&ge,  as  woald  amout  to  2|0M 
hilars.  The  obsenration,  therefore^  of  2  Stner.  2S2,  does 
aot  apply,  when  he  says  that  the  freight  receiyed  by  the 
insured  in  the  coarse  of  the  circaitens  voyage,  is  received 
«n  account  ctf  the  insurer,  if  by  penis  an  abandonment  be- 
comes necessary.  The  author  is  there  speaking  *of  insur- 
ances npon  the  whole  sulgeot  for  an  entire  voyage.  The 
present  case  is'  analogous  to  that  cited  in  2  Yalin,  87,  and 
2  Emer.  S9,  40,  in  which  one  caused  an  insurance  to  be 
made  to  the  amount  of  1,000  livres  «pon  goods,  on  board 
«  vessel  from  America  to  Marseilles.  The  vessel  sailed 
with  a  cargo  to  the  amount  of  3,000  livres,  and  discharged 
two-thirds  thereof  at  Gadie,  leaving  goods  on  board,  for 
the  remainder  of  the  voyage^  to  the  amount  of  the  insur- 
ance. It  is  the  opinion  of  these  authors,  and  the  same  is 
confirmed  by  Poihier,  that  the  policy  was  not  thereby  re- 
duced two-thirds  in  value,  but  operated  still  upon  all  the 
cargo  on  board,  to  the  amount  of  the  1,000  livrea  To 
apportioe  the  loss  and  gain  in  this  case,  so  as  to 
make  the  gain  of  one  *moiety  of  the  outward  [*22] 
freight  enure  to  the  insurer,  and  the  loss  of  one 
moiety  of  the  homeward  freight  to  fall  upon  the  insured, 
would  bean  arbitrary  rule,  and  would  not  give  the  plaintiff 
his  jutft  indemnity.  It  would  be  changing  the  legal  opera- 
tion of  this  contract,  and  making  it  an  insurance  of  one 
moiety  only  of  the  outward,  and  one  moiety  of  the  home- 
ward freight,  mstead  of  an  insurance  to  the  amount  of  the 
valuation  on  so  much  freight  pending,  when  the  loss  arose. 
The  payment  of  the  double  premium  is  a  pretty  sure  index 
to  the  intent  of  the  parties,  that  the  policy  should  attach 
on  the  outward,  or  homeward  freight,  according  to  events. 
The  policy  was  to  be  valid  and  operative  as  long  as  there 
was  flJiment  to  keep  it  alive. 

With  respect  to  the  subsequent  contract  between  the 
plaintiff  and  the  insurer  on  the  vessel,  it  appears  to  us  not 
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to  btkVt  any  influenee  on  the  present  deiMind[l]  tt  w«i 
not  m  waiver  of  the  abandonmenty  bnt  a  fair  Tepnrcbase  of 
tlie  right  of  redemption  of  the  yesael,  for  a  TalnaUe  oonsi* 
deration,  and  we  think  the  present  qnestion  ought  to  bede* 
eided  in  the  same  manner  an  if  no  auoh  oontrnct  and  sab* 
Mitntion  had  taken  place.  The  abandonment  had  been  ae^ 
oeptcd,  and  the  right  of  property  in  tiie  Yeeael  abiolatel^ 
voiied  in  the  inaarer. 

Oar  opinion  acoordingly  iB^  that  the  phinttff  is  entitled 
to  recover  a$  for  a  total  loea,  anhjeot^  neverthdeafli  to  a 
deduction  of  the  small  ratable  freight,  which  did  not  paal 
with  the  abandonment  of  the  ahip^  to  be  adjusted  aeoording 
to  the  principles  established  in  the  ease  of  Lmox  y.  Thi 
UkUed  Insimmce  Oompmiy^  and  snch  is  the  deoisiom  of  the 
eourt. 

Livingston,  J.,  having  been  concerned,  gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  total  l<Mk 
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Debt  will  lie  on  a  decree  ofa  conrt  of  chanoerj,  in  a  sister  state,  if  it  be  slm- 
ply  for  the  pajrmeDt  of  a  sum  of  money  by  the  defendant,  without  any  acts 
to  be  done  by  tbe  plafntifll  And  if  the  deorae  be  for  the  {Myment  of  ofte 
Sroas  sam  to  Be?eral  reraoas,  tboqgfa  tliei^  proportions  be  prerioutly  speel- 
fled,  the  action  may  be  joints  and  is  the  moat  i^ppropriata  form,  vlt  9ml. 
i 

This  was  an  action  of  debt  upon  a  decree  pronounced 
by  tbe  court  of  chancery  for  tbe  state  of  Nevr  Jersey, 
where,  by  a  law  passed  on  the  13th  of  June,  1779,  it  is 

[1]  If  the  sMored,  after  an  abandonment  of  the  vessel,  pnfohase  ber  for 
his  own  account  and  benefit  it  is  a  waiver  of  the  abandonment,  and  to  is 
entitled  to  recover  for  a  partial  loss  only.  AIM  r.  SAoTf  3  J.  G.  39 ;  Said- 
lor  y.  Chur^  id.  And  although  the  sssured  gave  due  notice  of  the  time 
and  place  of  sale  to  the  insurer.  Ogden  r.  2fmo  York  I^  hu,  Cb.,  10  J.  & 
HT ;  a  G^  in  enmr,  13  J.  B.  8S. 
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t)ma  enacted :  ''  That  when  any  cause  shall  be  finally  de- 
termined in  the  court  of  chancery^(a)  the  clerk  of  the  court 
diall  enter  together^  in  order»  the  bill,  answer,  pleadings^ 
reportSi  decretal  orders,  and  decree,  in  such  cause,  in  a 
book  to  be  kept  for  that  purpose^  which  shall  be  signed  by 
thechaAcellor,  as  of  the  day  on  which  such  decree 
*was  pronounced ;  but  such  decree  shall  not  contain  [^281 
ax^  recital  of  the  Inll,"  &a 

"(i)Thajt  the  decree  of  the  court  of  chancery  shall,  from 
the  time  of  its  being  signed,  have  the  force^  operation  and 
effect  of  a  judgoaeat  at  law  in  the  supreme  court  of  thia 
state,  from  the  time  of  the  actual  entry  of  such  judgmeui.'* 
By  a  subsequent  clause,  when  a  defendant  Asil  not  comply 
vith  a  decree  madoi  ibe  court  may  compel  performance  by 
wquestratioBt  ykr> /ceuM,  or  capias  ad  sati^su^endum.  On 
the  trial,  wUeh  Was  before  Livingston,  J.,  at  the  New-Tock 
sittings,  in  July,  1803|  these  appeared  to  be  the  circum- 
iteioesof  theosse: 

The  defendant^  having  an  estate  under  mortgage  to  the 
cefluniesionerB  of  the  loan^offioe,  sold  it  to  Post,  and  cover 
aanted  to  pay  off  the  enoumbranoe.  This  not  being  done^ 
the  premises  were  put  up  to  sale  at  public  auction  by  the. 
oommissioMn  from  whom  La  £ud  purchased  it,  received  a 
eoDveyanee,  and  brought  an  ciieetment  against  Post.  Ho^ 
being  thus  sued,  instituted  an  action  of  covenant  against 
Meadfi)  lor  not  exonerating  the  estate ;  upon  which  Neafie 
fllecl  his  bill,  alleging  a  confederacy  to  oppress  and  defiraud 
hioi.  When  the  oause  waa  set  down  for  hearing,  the  par- 
lies came  to  a  oompromiae,  by  which  they  agreed  that 
Neafie  should,  wtthia  a  fortnight,  repay  I41  Bue  the  amount 
of  his  purohafie*money^  with  interest;  pay  all  the  taxed 
esita  in  ehanpeiyv  and  in  the  two  siuts  between  himself  and 
Post,  and  toetween  Poet  and  La  Bue»  and  also  all  the  &9ft 
pakt,  ov  engaged  to  be  p^d,  by  Post  and  La  Rue  to  theix 
foMetton  and  eonaeel;  that  NeafieVwife  abouUl  eixecntei 
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and  acknowledge  the  conveyance  to  Post,  and  La  Rue  an(f 
his  wife,  execute  to  him  a  release  and  qaitcTaim,  in  conse* 
qtrenoe  of  which  the  two  suitff  at  law  shouTd  be  discontinued 
and  the  bill  in  chancery  dismissed.  Neafie,  however,  net 
complying  with  these  terms,  an  interlocutory  order  war 
made  to  the  same  effect^  referring  it  to  a  master  to  state  the 
several  sums  due,  and  he,  having  ascertained  their  respec- 
tive amounts,  gave  in  his  report  specifying  the  quantam 
due  to  each  of  the  defendants  in  his  own  right,  and  the 
amount  of  the  whole  together.  Upon  this  report  the 
chancellor  founded  his  decree,  thereby  ordering  the  matte» 
and  thiogs,  contained  in  the  order  and  report,  to  be  per- 
ibrmed  "  according  to  the  tenor  and  true  meaning  thereof** 
a&d  that  Neafie  shouM  pay  the  plaintifb  the  sum  for  which 

they  now  proceeded.  To  establnh  their  right  to  re- 
[*24]    cover,  they  gave  ^n  evidence,  an  ezeiiiplifioatioft 

of  the  decree  and  proceedings  duly  auihentieated, 
and  offered  to  prove  the  seal  and  signatures^  but  they  did 
not  show  that  this  decree  had  been  entered  in  the  book 
prescribed  by  the  46th  section  of  the  act  of  June^  1779,  any 
fiirther  than  it  appeared  from  the  certificates  authenticating 
ihe  exemp1iflcatK>n,  nor  did  they  adduce  any  testimoDy  Uk 
evince  the  effect  of  a  judgment  in  the  supreme  court  of 
New  Jersey.  Upon  this  the  defendant  moved  for  a  non* 
suit,  on  the  following  grounds :  1st  That  debt  will  not  lie 
on  adecree  of  a  court  of  equity ;  9d.  That  if  in  any  case  it 
can  be  maintained,  it  must  be  on  a  decree  for  payment  of 
a  specific  sum  of  money  alone,  without  any  act  to  be  done 
by  the  other  side ;  8i.  That  if  such  an  action  can  be  sup* 
ported,  where  any  acts  are  to  be  performed  by  the  other 
side,  all  such  acts  must^  for  the  ends  of  justice,  be  eonsd- 
dered  as  conditions  precedent ;  4th.  That  the  present  plain* 
ItfEs,  from  their  own  showing,  could  not  join,  the  mm  tolt 
which  the  action  was  brought,  being  an  aggregate  of  seve* 
ral  parts  due  in  different  rights.  The  judge,  having  over* 
ruled  these  objections,  charged  for  the  plaintiffs,  in  favor 
of  whom  a  verdict  was  rendered,  to  set  aside  wbicb  the  de- 
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fendsnt  applied,  on  the  same  reasons  as  those  orged,  for  a 
non-suit 

ITopkins,  for  the  defendant    On  the  first  point  it  may 
perhaps  be  sufficient  to  remark,  that  no  example  is  to  be 
found  in  the  history  of  the  lav,  of  anj  such  action  being 
maintained.    I  assume  it,  therefore,  as  a  position,  that 
none  has  ever  been  brought    If  ao,  then  I  shall  think  the 
remark  of  Lord  Coke  may  well  be  applied,  '^  that  if  an 
act  never  has  been  done,  it  is  a  reason  why  it  never  should 
be  done.^    This,  it  is  true,  in  a  proposition  susceptible  of 
some  qualification.  ?or,  if  a  new  inj  ury  or  case  should  arisOi 
some  special  action  should  never  be  wanting.    The  distumf 
therefore,  must  be  applied  only  to  cases  which  have  hap* 
pened.    Now,  then,  is  this  a  new  case  ?  If  not^  it  would 
long  since  have  been  resorted  to  as  a  means  to  obviate  the 
objection  against  the  court  of  chancery,  that  it  was  so  fee^ 
Ue  that  it  could  not  enforce  its  own  decrees. — ^The  want^ 
then,  of  an  example  is  enough  to  show  it  could  not  be 
done ;  for  it  has  always  been  convenient  and  desirable  that 
such  a  procedure  should  have  been  adopted.    But  that  it 
could  not,  seems  to  have  been  strongly  intimated  by  this 
court  in  die  case  of  Phefys  v.  Bryant^  where,  in  an  action 
on  a  decree  made  in  Connecticut,  the  bench  aaked  the 
counsel  if  a  bill  in  chancexy  was  not  the  proper  remedy  ? 
And  though  the  decision  turned  on  the  question, 
*it  is  certainly  in  favor  of  our  position.    As,  how-    [*25] 
ever,  there  is  no  express  determination  on  the  mat* 
ter,  we  may  be  allowed  to  investigate  it  on  principle,  and 
see  how  fiu:  such  an  action  can  be  warranted.    Against 
it  there  seems  a  reason  that  is  incontrovertible,  arising 
fipom  the  nature  of  the  court  and  system  of  our  law.    The  . 
rule  of  procedure  in  the  latter  is  secundum  legem  et  eoneu&^ 
tudinem  lerrm;  that  of  the  former  secundum  asquum  d  ba^ 
num.    The  prindplea^  therefore,  on  which  a  decree  may 
be  founded,  are  not  such  as  would  authorise  a  judgment^ 
and  oonsequentlyy  a  decree  cannot  raise  any  presamption 
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into  equity  is,  that  the  party  is  remediless  at  lav.  Th^ 
decree  does  not  alter  the  natare  of  the  claim.  It  still  re- 
loaini  a  mere  eqiaityj  and  a  mere  equity  is  not  a  |^«nd 
<^  potion.  litt.  sec,  882.  i  Wils.  8&(a)  It  only  show9 
tb^r9  was  a^  original  eq^ity,  avtborizing  a  recurrence  tQ 
obanceryi  in  which  court  the  decree  ought  to  be  enforced* 
Pi|t  fallowing  the  suit  to  l^e  maintainable,  it  ought  to  bo 
Pl^ly  for  payment  of  a  specific  suzp,  without  any  acts  to  bo 
done  by  the  p]aintijr,  Otherwise,  wbare  a  sum  is  ordered 
lip  be  paid  to  oi^e  party,  and  he  decree  to  do  certain  things^ 
]ia  may  resort  to  a  Qourt  of  jconiinon  law  for  the  moueji 
pvodooe  bis  decide  without  ever  showing  performancOi  and 
^nsuri^  ^  re^oyery.  If,  however,  tl^e  court  should  thinly 
imb  #  suit  as  t^e  presept  piay  be  brought,  though  th^  de- 
cree contain  acta  to  be  done  by  the  plaintiff,  then  it  is  pre* 
•mned  st^ob  acts  ought^  in  the  particular  case,  to  be  deemed 
flonditions  precedent,  thovigl^  strictly  and  technically  speak* 
iqg  tbey  may  \^  iiidepend^t.  This  is  necessary,  because 
(he  court  capqot  annex  any  conditiops  to  the  decree.  For 
tbe  equitable  considerations  on  which  it  waa  founded,  can- 
9Pt  be  exercised  by  i^  court  of  law.  Tbe  case  affords  pp 
evidence  tbfkt  tbe  plainti£E)  bad  performed  the  acts  by  tbem 
(p  be  done. 

LmNosToiT,  J.  I  tried  the  cause,  and  refbsed  to  non- 
suit the  plaiptifl^  because  there  was  a  decree  ordering  only 
the  payment  of  a  sum  of  money, 

Eophma.'  1  shall  show  that  the  deeree  notices  ether  pa- 
pers and  proceedings,  ordering  various  acta  The  interkv 
outcry  order  and  report  contain  reciprocal  acts  to  be  done^ 

(t)  JVet»nT.  a»r»»w<a.  ]«wUdiitwaidBoi4»<t^taiaa^!ilt]rorn^ 
4«*i^tio^i(r«a%  \e^  a^a^nti^i  itoanld  nol  ^  pl^aM.  bj  w^  of  accord 
and  flatia&ocion  in  debt  on  a  bond.  Bat  qwtm  bow  tbia  gaae  will  stand  with 
tbe  decision  in  WaUer$  and  oifier$  r.  Stewart^  1  CUnee^Oaa.  in  Brr.  4V,  and 
rAorpe  7.  f%or}M,^l  Ld.  Bajnn.  Sai,  that  a  MleMe  of  an  eqi^^  af  I 
Mm  it  a  gooil  oonaHieRaM^v^  f^e  ^  wumgrnl  9^  k  w« 
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aB4tb0  d^oree  refers  to  them.  Tb^  maimer  in  which  U  if 
^wn  up,  omitting  those  things,  does  »ot  make  them  tbo 
)es9  a  pvt  of  the  decree,  a^d  iqi  eofi^roiDg  it  they  ought  to 
be  regiirded*  They  should,  then,  have  been  aver- 
red.  .  The  mere  averment  that  tbe  money  is  ^dae  [^9\ 
Ik^d  owing,  is  pot  suffipient,  Bepufe^  the  deoree^ 
as  it  is  called,  is  not  a  final  one.  It  does  not  appear  it 
was  entered  ip  tbe  book  required  by  law.  It  leaves  ibo 
matter  sgain  to  be  litigated,  A  cross  bill  must  be  filed  to 
|[et  at  the  defendant's  rights.  Therefore,  allowing  a&  so* 
Uon  to  be  maintainable  on  a  decree,  it  cannot  be  so  on  thi% 
whieh  is  not  final.  This  will  before  evident  if  we  eqn^ 
^der  there  are  aqts  prescribed  to  be  done  by  the  defendant* 
ITpu  cannot  split  the  decree  and  sue  for  a  part ;  go  £)f  the 
mopqy,  and  not  for  the  acts.  By  this  mode  we  may  be 
sued  for  the  debt  at  law,  and  called  on  for  performance  in 
ohaneery.  This  would  be  multiplying  suits  in  contradic- 
tion to  all  rule.  ABother  argument  against  tbe  plaintii!^ 
i(^  that  the  money  is  due  in  different  rights ;  a  portion  to 
Post,  and  a  portion  to  La  Bue. 

J9.  B.  Qgden^  contra.  It  is  a  universal  principle  that 
debt  can  be  maintained  on  any  judgment  of  a  court  of 
record.  Therefore,  I  shall  establish  that  a  court  of  chan« 
eery  is  such  a  court  Doct.  &  Stud.  19,  in  enumerating  the 
courts  of  recoil,  mentions  chancery  as  one.  So  8  Bl.  Com* 
24,  defines  a  court  of  record  to  be  "  a  court  where  the  ju- 
dicial acts  and  proceedings  are  enrolled  in  parchment  for 
a  perpetual  memorial  and  testimony."  If,  from  principlCi 
it  can  be  evinced  that  this  action  will  lie,  it  is  not  neces* 
sary  to  show  a  precedent  But  even  the  test  reijuired  is 
not  wanting.  In  7  Went  Plead.  95,  a  declaratioa  on  a 
decree  in  chancery  will  be  found. 

It  is  declared,  1  Har.  Ch.  Prac.  636,  (428  of  the  8th  edi« 
tion  by  Parker^)  that  a  decree  is  of  the  same  force  and  effeot 
as  a  judgment(a)    So  Martin  y.  Martin^  1  Vefi  214    Mih 
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$M  y.  TFfZKama,  2  Salk.  607.  Allowing  the  court  of  cbftii- 
oerj  in  England  not  to  be  a  court  of  record,  that  of  New 
Jersey  ib,  by  the  express  words  of  the  statute,  referred  to 
in  the  case.  But  whether  it  be  so  or  not,  is  immaterial  to 
the  question.  It  is  settled  that  judgments  in  other  states 
are  no  more  than  forei^  judgments.  See  Hikhooch  &  FUch 
y.  iitcibn,  1  Gaines'  Rep.  460.  By  the  common  law,  no 
oourt  out  of  England  is  a  court  of  record.  For  in  aetioni 
on  judgments  in  a  court  of  record,  the  plaintiff  must  de* 
cHareprout  patet  per  reoordum;  the  trial  is  by  inspection^ 
and  Uie  record  conclusive.  But  in  an  action  founded  on 
a  judgment  of  a  foreign'court,  the  declaration  need  not  be 
in  that  form,  the  cause  is  tried  as  other  issues,  and  the 
judgment  only  prima  facie  evidence  of  the  debt  The 
difference  between  actions  on  domestic,  and  those  on  for*' 
e^  judgments,  is  still  more  evident,  when  we  consider 

that  on  the  first,  debt  alone  can  be  maintained ;  ^  on 
[^7]    the  latter  aasumpsit  will  lie.    Then,  as  the  ^present 

is  a  foreign  judgment^  on  which  indintaius  oMump- 
eiit  may  be  brought,  and  as  wherever  that  action  can  be 
supported  debt  may  be  restored  to,  this  suit  is  properly  in- 
stituted, not  on  the  judgment  eo  nomine^  but  on  the  debt 
created  by  that  judgment.  For  the  law  implies  a  promise 
by  every  man,  to  satisfy  whatever  the  law  of  the  land 
orders  him  to  pay.  Still  more  so  when  the  party  against 
whom  it  b  given,  is  the  yery  person  at  whose  suit  it  is 
pronounced.  Whether  the  decree  be  final  or  not,  is  a 
question  for  the  court  in  New  Jersey.  This,  the  chancel- 
lor of  that  state  has  determined,  by  affording  his  signa* 
ture  in  conformity  to  the  act  referred  to  in  the  case.  The 
point,  then,  is  settled  by  a  court  of  competent  and  exclusive 
jurisdiction ;  therefore,  not  examinable  here.  By  this  the 
sum  due  is  joint.  It  is  said,  and  truly  said,  by  the  defend- 
ant,  that  the  suit  must  be  on  the  finid  decree.  By  this  it 
18  made  a  gross  debt,  of  which  the  plaintiff  are  tenants  in 
common.  The  interlocutory  order  merely  settles  the 
seyeral  interests  of  the  joint  proj;>rietor«    If  the  defendant 
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has  a  right  to  demand  certain  acts  from  tbe  plaintiff,  he 
has  a  remedy  for  non-compliance.  Therefore,  as  the  sait 
IS  on  the  debt  arising  fh>m  an  implied  promise,  of  which 
the  judgment  is  only  evidence ;  as  by  the  decree  a  joint  de* 
mand  is  created,  and  the  defendant  may  have  redress  at  law 
for  non-performance  on  oar  aide,  the  action  is  well  brought 

Ebpkinsj  in  reply.  Though  it  be  a  settled  rule  that  debt 
will  lie  on  the  judgment  of  a  court  of  record,  the  porition 
is  true  only  with  relation  to  such  courts  as  were  so  when 
the  principle  was  adopted.  We  must^  then,  consider  what 
was  ihe  nature  of  those  courts,  and  the  proceedings  in 
them.  If  any  should  noW  be  erected  into  courts  of  record, 
which  do  not  correspond  with  those  previous  to  the  rule^ 
the  principle  will  not  apply.  This  brings  me  back  to  what 
I  set  out  with,  that  a  mere  equity,  the  subject  of  a  decree, 
is  not  a  ground  of  action  at  law.  The  quotation  from 
Har.  Ch.  Praa  means  no  more  than  that  in  settling  eneum- 
brances  on  property,  chancery  will  consider  a  decree  as 
giving  a  lien  equal  to  that  of  a  judgment  at  law.  Nor 
does  the  precedent  cited  make  against  my  position.  The 
English  chancery  has  two  courts.  That  of  equity,  and 
ihe  petty  bag.  The  latter  proceeds  according  to  common 
law,  and  the  pleadings  in  Wentworth  might  have  been 
on  a  decree  rendered  there.  The  final  decree,  as  it  is 
termed,  cannot  make  that  a  joint  interest  which  at  law  is 
separate. 

Spknceb,  J.  The  counsel  for  the  defendant  has  argued, 
1.  That  this  was  not  a  final  decree,  but  a  mere  in* 
terlocutory  order  in  its  nature,  *ihe  performance  [^"SS} 
of  which  might  be  compelled  by  process  of  contempt 
there,  but  which  this  court  cannot  perceive  to  be  a  jud|^ 
ment  in  the  cause :  2.  That  the  i^reement  on  whidi  the 
order  was  made,  was  out  of  the  ordinary  course  of  the 
powers  of  solicitors,  and  no  authority  appearing  for  making 
it ;  as  the  defendant  denied  that  it  was  made  by  his  autho* 
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li^  or  permission ;  $•  That  it  now  appears  by  the  docu- 
meuts  produced,  that  the  suma  declared  for  by  the  plain- 
tiflk,  if  due  at  all,  are  not  due  to  them  jointly,  but  that  a 
part  is  decreed  to  one  of  the  plaiotifb,  and  a  part  to  the 
other  separately,  and  for  caosea  and  considerations  which 
haye  no  conneotion  with  each  other,  and  for  which,  there- 
fore, they  cannot  join ;  4.  That  i^  in  any  case,  this  court 
couU  auat^in  an  action  upon  a  decree  of  a  court  of  equity, 
it  oould  only  be  on  a  decree  for  a  specific  sum  of  money 
merely,  and  not  upon  a  decree  enjoining  mutual  and  spe- 
cifie  performances  like  the  present ;  or  if  an  action  were 
to  be  sustained  on  a  decree  ordering  mutual  performances 
like  the  present,  then,  to  effect  the  ends  of  justice,  the  court 
mujst  consider  all  things  whicli  the  plaintiffs  are  to  perform 
as  eon4itions  preoedenti  and,  of  course,  that  the  plaintiff 
must  show  the  performance  of  them  on  the  trial ;  6« 
Thai  no  action  at  common  law  will  at  all  lie  to  enforce  a 
decree  of  a  court  of  equity. 

The  ^rst  objection  is  unfounded  in  &ct  The  clerk  of 
the  court  of  chancery  has  certified  the  decree  as  signed  by 
(be  chancellor,  and  remaining  of  record  in  the  office  of  the 
clerk.  It  purports  to  be  a  final  determination  of  the  cause, 
and  we  are  to  intend  that  it  has  been  duly  entered  agree- 
ably to  thQ  reguhuions  of  the  act 

As  to  the  seoond  objection,  it  merits  little  consideration. 
Solicitors  of  the  court  of  cbanceryi  as  well  as  attorneys  ia 
courts  of  law,  are  not  only  responsible  to  their  clients  for 
betraying  their  trusts,  but  they  are  amenable  to  their  re- 
spectiye  courts  in  a  summary  way*  If  this  had  been  an 
action  depending  in  a  court  of  common  law  in  New  Jeraeyi 
and  the  attorney  had  confessed  a  sum  of  money  due  to  the 
adverse  party,  it  oould  never  beoome  a  nutter  of  ioquify 
U  a,  suit  on  the  judgme«t|  whether  the  attorney  had  acted 
1;^  atttborit^t  I^  in  this  caae,  the  defendant's  solicitor  was 
watitboriaed  to  enter  into  the  agreement  on  which  the  de* 
tree  was  ultimatsly  founded,  it  was  examinable  oaly  in  the 
eourt  having  original  juriadietion.    It  is  to  be  intended 
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that  the  solicitor  acted  by  the  direction  of  his  client,  atid 
for  his  benefit. 

♦With  respect  to  the  third  and  fourth  cxcep*  t*J9] 
tions,  it  does  appear,  by  an  interlocutory  order  in  the 
cause,  that  the  present  defendant  was  decreed  to  pay  several 
sums  of  money  to  La  Bue  solely,  and  other  sums  of  money, 
for  costs,  to  Post  and  La  Bue ;  but  the  final  decree,  which 
is  the  basis  of  this  action,  adjudges  and  decrees  all  "the 
moneys  to  be  paid  by  the  present  defendant  to  the  present 
plaintifls,  without  any  act  to  be  done  on  their  part ;  and 
thus  it  turns  out  to  be  a  decree  for  a  specific  sum  of  money, 
Independent  of  any  condition  or  precedent  act  to  be  done 
by  the  present  plaintiffe.  It  follows,  that  there  were  no  actH 
to  be  averred  or  proved  by  the  plaintifl's,  to  entitle  them  to 
call  on  the  defendant  to  perform  this  decree. 

The  last  objection,  that  no  action  at  common  law  will  at 
all  lie  to  enforce  a  decree  of  a  court  of  equity,  remains  to 
be  considered. 

This  point  has  never  been  judicially  decided ;  or  if  it 
has,  neither  the  counsel  nor  the  court  have  been  able  to 
find  such  decision.  The  silence  of  our  books  on  the  sub- 
ject, is  by  no  means  conclusive  that  an  action  at  common 
law  is  not  sustainable  on  a  decree  for  the  payment  of  a 
specific  sum  of  money,  as  the  present  is.  Principles  esta- 
blished in  analogous  cases  must,  therefore,  be  resorted  to, 
to  test  the  question.  It  has  been  said  that  a  court  of  chan- 
cery is  not  a  court  of  record.  This  is  undoubtedly  correct, 
technically  speaking.  But  whether  it  be  or  bo  not  a  court 
of  record,  by  no  means  decides  the  question  that  a  suit 
may  not  be  founded  on  its  final  decree.  In  Walker  v. 
TTtOcr,  Doug.  6,  Lord  Mansfield  says,  "  the  diflSculty  in 
the  case  had  arisen  from  not  fixing  accurately  what  a  court 
of  record  is  in  the  eye  of  the  law ;  that  description  is  con- 
fined properly  to  certain  courts  in  England,  and  their  judg^ 
ments  cannot  be  controverted ;  foreign  courts,  and  courts 
In  England,  not  of  record,  have  not  that  privilege.**  Yet, 
under  that  limitation,  actions  can  be  brought  en  the  judg- 
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mentB  of  ooaits  not  of  record  by  the  municipal  laws  of  the 
country  iu  which  the  action  is  instituted.  The  case  cited 
•  establishes  that  where  indAUaius  auumprit  can  be  main- 
tained, debt  will  lie;  and  that  asmmpsU^  as  well  as  debt 
can  be  maintained  on  a  foreign  judgment;  and  I  agree 
with  ^ir  William  Blackstone^  that  it  is  implied  by  the 
fundamental  constitution  of  goyernment,  that  every  person 
is  boundf  and  hath  virtually  agreed  to  pay,  such  particular 
sums  of  money^  as  are  charged  on  him  by  the  sentence,  or 
assessed  by  the  interpretation  of  the  law.  What- 
[*80]  ever,  therefore,  *the  laws  order  any  one  to  pay, 
that  becomes  instantly  a  debt,  which  he  hath  be- 
forehand contracted  to  discharge.  8  Bl.  Com.  160.  Upon 
the  same  principle  an  action  of  debt  can  be  maintained  for 
a  forfeiture  imposed  by  by-laws,  and  the  ordinances  of  a 
corporation.  The  jame  reason  applies  to  suits  on  penal 
statute&  In  7  Went.  95,  is  a  precedent  of  a  declaration 
in  debt  in  a  court  of  common  law,  for  a  sum  of  money  de- 
creed  by  the  Lord  Chancellor  to  be  due  to  the  plaintiff,  and 
it  is  attributed  to  Mr.  Tidd.  This  is  not  a  high  authority ; 
because  bad  declarations  may  be  drawn  by  eminent  counsel ; 
but  Mr.  Went  worth's  system  is  deservedly  in  high  reputation. 
I  should  incline  not  to  maintain  an  action  at  law  on  a 
decree  of  a  court  of  chancery  of  another  state,  if  by  the 
decree  mutual  acts  were  to  be  performed,  unless  the  party 
suing  averred  and  proved  a  performance  of  all  the  acts  in- 
cumbent on  him  to  perform :  because,  to  sustain  the  suit 
without  requiring  such  averments  and  proof,  would  be  ad- 
ministering justice  in  a  very  partial  manner.  Viewing  the 
decree  in  this  cause  to  be  for  the  payment  of  a  specific  sum 
of  money,  unconnected  with  any  condition,  I  can  see  no 
valid  objection  to  sustaining  the  suit,  and  more  especially 
as,  in  the  state  of  New  Jersey,  it  had  all  the  effect  of  a 
judgment  of  the  supreme  court  there.  In  my  opinion  the 
defendant  can  take  nothing  by  his  motion.  It  may  be  said 
that^  agreeably  to  the  case  olBitehoock  and  Fitch  v.  Aidsen^ 
decided  in  this  court^  the  defendant  might  have  impeached 
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the  joBlioe  of  this  decree,  in  whioh  case  this  ooort  would 
hare  to  exercise  a  chancery  jariadiction.  Suffice  it  to  say 
that  this  objeotioD  does  not  exist  in  the  present  case,  and 
that  in  suits  here,  on  foreign  judgments,  the  same  difficulties 
might  present  themselves,  of  an  examination  into  the  locaL 
laws  of  a  oountry,  with  whose  jurisprudence  we  might  be 
unaoquainled.  The  case  I  have  last  cited  does  not  war- 
rant the  oonclosion,  that  where  parties  have  had  a  trial  in 
the  court  of  a  sister  state  on  the  merits  of  a  cause,  that  in  a 
suit  here,  on  such  judgments,  the  original  ground  of  action 
may  be  gone  into,  and  I  cannot  assent  to  the  position  that 
in  such  oases^  the  justice  of  a  judgment  can  be  impeached. 

Livingston,  J.  The  objections  taken  on  the  trial  were^ 
on  the  aigument  here^  substantially  reduced  to  the  follow 
xug: 

1.  That  an  action  of  debt  will  not  lie  on  the  decree  of  a 
court  of  equity,  or^  at  any  rate,  only  in  cases  where  a  spe- 
cified sum  of  money  is  decreed  to  be  paid,  and  nodiing 
more  is  ordered  to  be  done  by  either  party. 

*2.  That  this  is  not  a  final  decree,  but  only  an  [*81] 
interlocutory  order ;  and, 

8.  That  the  plaintiflb  had  no  joint  cause  of  action. 

The  two  last  objections  will  be  first  disposed  <^ 

On  what  pretence  can  this  be  called  an  interlocutory 
order  ?  It  has  every  property  of  one  that  would  be  deemed 
final  in  our  own  court  of  chancery.  It  directs  how  the 
costs  of  suit  are  to  be  paid,  and  reserves  nothing  for  further 
decision.  It  is  also  signed  by  the  chancellor,  and,  as  it  is 
but  decent  to  presume  he  understood  his  duty,  we  must  con- 
clude it  is  signed,  as  directed  by  the  laws  of  his  state^  after 
having  been  properly  entered  in  a  book  by  the  derk  for 
that  purpose. 

As  little  weight  is  there  in  the  objection  which  is  made 
to  the  right  of  the  plaintifi  joining  in  tiiis  action.  How 
the  sum  decreed  to  be  paid  is  to  be  divided,  is  a  matter 
between  themsdvea^  but  that  they  have  a  right  to  join  in 
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iil  fecovefjr  Will  be  eTi()eiit  from  a  moment's  attention  i6 
^  decree,  tt  directs  the  eoi&plaihant,  who  is  defendHTyt 
tiefe^  t6  pa  J  boA  of  the  defendants.  Post  and  La  Bae,  wfa6 
are  the  present  plaintifi,  the  several  sums  for  which  th^j 
BOW  sue.  J!tot  does  it  appear^  from  the  final  decree,  that 
this  is  dae  to  them  in  dislinct  rights^  or  in  diffetent  propof^ 
tiona ;  and  if  that  may  be  inferred  iVom  any  previous  pro^ 
deeding  in  the  cause,  we  ai^  tiot  bound  to  look  into  it. 
The  chancellor  undoubtedlj  hAd  a  right  to  decree  the  mch 
ney  to  be  paid  to  them  jointlff^  and  havif^g  done  so,  thejr 
oould  have  no  otbei"  than  a  joint  eieoution,  nor.  could  Ihejr 
kav«brpught  oepaHate  suits  for  it  The  form  of  aetiofti 
therefore,  is  not  only  right,  but  it  is  the  only  one  which 
MuM  have  been  adopted.  [1] 

But  if  both  these  difficulties  are  atinnotinted,  debt,  it  is 
said,  will  not  lie  on  the  decree  of  a  court  of  equity.  In 
«xa&}ining  this  point,  I  shall  take  It  for  granted,  as  is  truly 
the  dftse,  that  this  decree  is  for  the  payment  of  money  only: 
A  iti«re  ^aity,  il  is  alleged,  is  no  ground  of^  relief  at  oom^ 
mon  law,  and  that  ih&  objeots  of  equitable  and  legal  jurist 
diotion,  being  so  very  different,  it  is  impossible  the  former 
can  be  enforced  by  the  tribunals  of  the  latter.  This  may 
be  c<»Te6t  in  the  first  instance;  but,  after  the  original 
ground  of  complaint  has  been  litigated  and  determined  in 
chancery,  why  should  not  its  deeree,  or  judgment^  if  for 
the  payment  of  moneyi  be  the  ground  of  an  action  at  laWj 
m  well  as  the  judgment  of  any  other  cotirt?    That  we 

have  no  precedent  of  this  kind  is  'easily  accounted 
f*fi2]    for.    Decrees  in  equity  *are  more  generally  for  the 

performance  of  certain  aeta^  to  which  common  law 
(Kmrts  cannot  compel  obedience,  and  therefore  the  success* 
All  party  can,  iti  such  oases,  obtain  ezeontion  ooly  out  of 
the  same  court.[2]    Evea  actions  on  foreign  judgmenii 

[t]  Of  tiM  parties  to  tlis  action,  ibom  who  are  uaiDed  In  intcrort^  DMiit  be 
Joined  as  plaiatiflb  or  d€tf^nda«t&    Gode^  &  99. 

[2]  The  distiDctioDs  between  actions  at  law  and  suits  in  equity,  and  tha 
fbnns  of  all  such  actions  and  suhs  heretofore  existing,  are  abolished.    Code 
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are  not  very  common ;  beckuse  executions  are  generally 
issued  oat  of  the  courts  in  which  tbej  are  rendered  against 
the  property  or  person  of  tJie  party,  or  proceedings  are  had 
againet  the  bail.  Ko  ense  can  be  produced  in  which  it  has 
been  decided)  that  a  court  of  law  will  not  sustain  a  suit  of 
this  kind*  That  these  courts  have  been  unwilling  to  lend 
their  aid  to  enforce  the  jperformanoe  of  decrees  in  equity, 
may  be  conceded ;  but  such  jealous  conduct  neither  proves 
their  want  of  right  or  power,  nor  is  it  deserving  of  imita* 
tion.  And  yet,  with  nil  this  hostility,  for  it  deserves  no 
better  name,  towards  a  domestic  tribunal,  the  British  courts 
i^eceived  as  binding  and  conclusive  the  sentences  of  foreign 
admiralties,  the  judges  whereof  were  governed  by  no  settled 
or  known  rules,  but  by  instructions  of  their  respective 
sovereigns,  which  fluctuated  aeccording  to  the  exigencies 
of  the  times,  or  the  temper  and  views  of  those  in  power. 
They  regarded  these  sentences  as  not  only  binding  the 
property  and  securing  the  vendee,  which  was  right,  but  as 
deciding,  in  the  last  resort,  questions  arising  between  third 
parties,  who  were  no  parties  to  the  suit,  and  whether  the 
same  had  been  litigated  or  not  in  the  admiralty.  If  this  be 
law  in  Great  Britain,  as  it  certainly  is,  her  courts  of  com* 
mon  law  would  hardly  say,  without  being  very  inconsia^ 
tent,  if  the  question  were  fairly  to  arise,  that  tbey  would 
not  regard,  at  least  as  prima  facie  evidence  of  a  debt,  a  de* 
etee  of  the  lord  chancellor  for  the  payment  of  money,  when 
both  parties  had  been  heard  before  him,  and  no  complaint 
was  made  of  his  decision.  Lord  Kaims,  in  his  Principles 
of  Equity,  in  speaking  of  suits  which  may  be  sustained  on 
foreign  decrees,  makes  no  distinction  between  chancery 
and  common  law  judgments,  nor  is  any  distinction  to  be 
found  in   the  constitution  of  the  Unite^l   States.    Debt 

of  Prooedure,  8.  62.  Although  the  Code  has  abolished  the  distinction  be- 
tween legal  and  equitable  remedies,  it  has  not  changed  the  inlierent  differ- 
enoe  between  legal  and  equitable  relief.  I^itz  v.  ITffpbum  and  others^  5  Hotr. 
18S;  McMdsUr  and  othera  v.  Booth,  4  How.  427  ;  HiU  v.  McCarOiy^  3  Code 
B0P.49. 

Vol.  hi.  4 
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usually  lies  for  a  sum  due  bj  certain  and  express  agree- 
ment, where  the  quantum  is  fixed  and  specific,  and  does 
not  depend  upon  subsequent  liquidation.  8  Bl.  Com.  154, 
158.  Now  as  every  man  is  bound  to  pay  whatever  is  as* 
sessed  on  him  by  the  interpretation  or  sentence  of  law,  such 
sum  when  ordered  to  be  paid,  instantly  becomes  a  debt, 
and  the  party  has  a  right  to  institute  a  second  action  to 
recover  it.  lb.,  159.  If  even  an  amercement  in  a  court 
lect  or  court  baron,  which  are  among  the  lowest  order  of 

courts,  create  a  debt  for  which  this  action  will  lie, 
[*S8]    *it  would  be  extraordinary  indeed,  if  the  sentence 

of  the  highest  court  in  a  state  did  not  raise  an  equal 
obligation,  or  sanction  a  remedy  of  the  same  kind.  An 
obligee  who  has  lost  his  bond  may  be  driven  into  chancery 
to  establish  his  demand,  but  wben  that  court* has  decreed 
the  obligor  to  pay  the  amount  due,  why  should  the  com- 
plainant be  put  to  the  trouble  of  going  a  second  time 
through  a  court  of  equity,  in  another  state,  to  recover  it  ? 
What  is  he  to  do  if)  as  may  well  happen,  there  be  no  court 
of  that  kind  in  the  state  where  his  debtor  may  happen  to 
be,  or  why  should  not  a  court  of  law  pay  as  much  respect 
to  such  a  decision,  which  has  liquidated  and  adjusted  the 
demand,  as  to  the  judgment  of  any  other  court,  without 
regard  to  the  intermediate  modes  of  proceeding.  The  one 
as  well  as' the  other  furnishes  abundant  and  equal  evidence 
that  the  sum  demanded  is  due,  and  ascertained,  which  is  all 
that  we  want  to  know.  I  doubt  whether  it  was  ever  before 
.  heard,  that  the  foreign  tribunal,  which  is  applied  to  for  re- 
dress, must  inquire  into  the  nature  of  the  jurisdiction,  or 
the  manner  of  proceeding,  of  the  court  whose  judgment  it 
is  thus  called  on  to  support[l]    Shall  we  refuse  to  sustain 

e 

[1]  Debt  lies  on  a  jadgment  Mc\y  and  regularljr  obtained  in  another  states 
before  a  court  having  jurisdiction  of  the  subject,  and  of  the  person  of  the  de- 
fendant ;  such  a  judgment,  smce  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  MiUs  t.  DuryeCf  (7  Cranch  Rep.  481,)  being  regarded  not  aa 
prima  facie  evidence  merely,  but  conclusive  evidence  of  a  debt  of  record ; 
Andrews  y.  limtgoTnery,  (19  J.  S.  162 ;)  and  the  proper  plea  in  each  action 
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an  action  on  a  French  judgment,  because  the  modes  of 
proceeding  in  France  conform  to  the  civil  law;  or  of  a 
court  in  Holland,  because  its  judicial  forms  may  vary  firom 
our  own  ?  If  the  sum  be  adjusted  by  a  court  of  competent 
jurisdiction,  and  before  which  both  the  parties  have  been 
heard,  it  is  sufficient.  Beyond  this  our  inquiries  ought  not 
to  extend.  I  lay  no  stress  on  the  statute  of  New  Jersey, 
which  renders  a  decree  in  chancery  of  equal  eflfect  with  a 
judgment  of  its  supreme  court ;  because,  for  the  purpose 
of'this  action,  we  are  not  bound  to  take  notice  of  the  man- 
ner of  proceeding  in  a  foreign  court  of  equity,  even  admit- 
ting, which  we  do  not  know  judicially,  that  they  are  the 
same  as  with  us;  it  is  enough  that  it  has  settled  what  is 
due  from  the  one  to  the  other  of  the  parties  litigant.  But 
if  I  had  the  smallest  doubt  of  the  propriety  of  this  suit,  this 
statute  would  remove  it;  for  if  it  mean  any  thing,  it  must 
be,  that  in  future,  there  shall  be  no  diflference  in  any  re- 
spect between  a  common  law  judgment  and  a  decree  in 
equity.  The  difficulty  which  Inay  occur,  if  it  should  be 
necessary  on  a  trial  to  open  a  decree,  with  me  creates  no 
embarrassment.  Why  anticipate  that  a  defendant  will  in 
any  case  be  able  to  satisfy  us  that  a  foreign  sentence  or 
judgment  ought  to  be  opened?  Notwithstanding  our  de- 
cision, in  Hitchcock  and  FUch  v.  Atcken^  it  will 
hardly  be  considered  as  a  matter  of  course  *to  go  [*84] 
into  an  examination  of  the  original  ground  of  con- 
troversy. When  a  decree  is  opened  on  the  principles  of 
this  case,  it  will  be  time  enough  to  determine  whether  the 
party  can  proceed  at  law,  or  shall  be  non-suited.  This  is 
a  case  after  verdict,  and  no  attempt  being  made,  at  the 
trial,  to  impeach  the  verity  or  justice  of  the  decree,  why 
shall  we  now  presume,  and  that  without  any  suggestion  on 

of  debt  lamdtia  record.  lb.,  contra,  ffikheock  y.  lUeh,  1  Cainefl  R.  461 ; 
MMeU  ▼.  Oawdny,  5  J.  R.  133 ;  Ifayfaw  v.  Brifden^  8  J.  IL,173 ;  and  Paw- 
Im^  t.  BirePa  Ears.,  13  J.  B.  192,  which,  lo  &r  as  tfaejr  contradict  the  prin- 
ciple of  the,  case  of  MiUa  r.  Duryee,  are  overruled.  See^  alao,  Borden  v  IVfcs^ 
16  J.  S.  121 ;  Shamway  ▼.  StObnan^  6  Wend.  447. 


S4  GASES  IN  THE  SUFBEMB  COUBT. 

Poel  A  La  Bue  ▼.  Keafla 

the  defendant's  part,  that  it  was  in  hia  power  to  bare 
done  it?. 

It  will  be  expected  that  we  take  notice  of  another  ob- 
jection, which  is,  that  something  else  besides  the  pajment 
of  money  is  contained  in  the  decree.  Were  that  the  case, 
it  would  only  give  rise  to  a  question,  how  £ur  the  plaintifb 
should  aver  performance  of  the  matters  directed  to  be  doAe 
bj  them  7  For,  with  such  arerment  the  action  might  still 
be  sustained*  But  it  so  happens,  that  the  final  decree,  on 
which  this  action  is  brought,  does  not  order  a  mngle  thing 
to  be  done,  except  the  pajment  of  the  two  sums  of  money 
which  constitute  this  debt  The  chancellor,  therefore^ 
must  hare  been  satisfied  that  erery  thing  he  had  previously 
directed  the  present  plaintiff  to  do,  was  performed.  Boty 
if  we  look  into  the  antecedent  interlocutory  orders^  which 
very  unnecessarily  make  part  of  the  case,  and  with  which 
we  have  no  business,  (for  we  are  not  sitting  here  as  a  court 
of  appeal  or  review,)  we  shall  find  that  all  the  matters  of 
any  consequence  there  directed  to  be  performed,  are  en- 
joined on  the  complainant  himself  who  is  the'  defendant 
here.  He  is  to  pay  the  costs  of  a  suit  by  Post  in  the  com- 
mon pleas  of  Bergen,  Also  the  costs  of  an  ejectment 
brought  by  La  Bue  against  Post,  together  with  the  fees 
paid  by  Post  and  La  Bue,  to  their  solicitor  and  counsd« 
His  wife  is^also  to  execute  and  acknowledge  a  deed  given 
by  him  to  Post ;  La  Bue  and  his  wife  are  then  ordered  (the 
performance  of  which  is  of  no  consequence  to  Neafie)  to 
execute  a  certain  deed  to  Post  From  this  view  of  the 
interlocutory  order  it  is  evident,  that  as  the  non-peribnn- 
ance  of  any  one  of  these  things  must  either  proceed  from 
his  own  neglect,  or  be  no  detiiment  to  the  defendant,  it 
would  be  idle  to  insist  on  an  averment  that  they  were  per* 
formed,  or  to  consider  these  directions  as  a  bar  to  the -pre- 
sent suit 

My  opinioB,  tbeKsfim,  is^  that  the  jposta  be  deliv^ed  to 
the  plaintifb,  and  that  the  defendant  take  nothing  by  his 
motion. 
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ToifPEiSB,  J.  I  eoacvr  in  the  antecedent  opinions,  and 
peculiarly  so  in  the  present  ease,  as  I  consider  this,  ao  £n* 
as  it  regards  the  plaintifBs,  a  deez«e  for  the  payment  of 
money  oaly. 

♦Kent,  Ch.  J.  Tie  jadgment  of  the  court  is  ac-  [*86] 
eording  to  the  opioions  ddivered,  but  I  dissent 
from  Ihem.  In  the  examination,  however,  <^  this  case,  I 
shall  confine  myself  to  a  single  objection  made  to  this  suit ; 
which  is,  that  an  action  of  debt  at  law  will  not  lie  to  en* 
ibree  a  deeree  in  ehaneery.  This  objection  appears  to  me 
to  be  insurmountable  and  decisive.  It  will  readily  be  ad* 
mitted  that  there  are  variotis  kinds  of  decrees  in  chancery, 
which  cannot  be  Ae  ground  of  a  suit  at  law.  Such,  for  in- 
stanee,  as  decrees  for  specific  performance,  or  those  which 
eontain  mulli&rious  matter,  or  involve  facts  and  conditions 
to  be  perfonned  by  each  party.  But  the  present  case  is 
supposed  to  be  free  from  any  such  difficulty,  as  it  appears 
to  be  a  final  decree  for  the  payment  of  a  sum  of  money, 
without  any  condition  or  qualification  annexed.  The  pre- 
set objection,  however,  does  not  depend  upon  the  nature 
of  the  decree  in  the  given  case,  but  it  rests  on  an  established 
rule,  that  a  court  of  law  will  not  recognise  a  decree  in 
chancery  as  the  ground  of  a  suit,  or  of  a  plea.  No  instance 
has  been  shown  of  such  an  action,  and  the  univeraal  silence 
in  liie  books  afibrds  a  strong  presumption  that  the  action 
will  not  lie.  Litt,  sec.  108.  But  there  is  stronger  evidence 
of  the  law  than  that  which  results  from  the  want  of  a  pre- 
cedent It  is  the  settled  doctrine  that  a  decree  in  chancery 
is  equal  to  a  judgment  at  law,  and  executors  and  adminis- 
trators, are  bound  equally  to  regard  it  in  the  distribution 
of  assets,  yet  it  is  very  clear  that  they  cannot  plead  it,  or 
give  it  in  evidence,  in  a  suit  of  law.  Janes  v.  Bradshaw, 
cited  in  Gas. 'temp.  Talb.,  228,  224.  Why  this  is  so,  save 
Lord  Talbot,  I  do  not  say ;  but  it  is  certain  that  so  it  has 
been  uniformly  held,  and  the  conseqoeooe  is,  really,  that 
the  decrees  of  the  court  of  chancery  are  considered  as  no- 
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thing :  but  the  opinion  of  that  oonrt,  as  he  oontinaes  to  ob- 
serve, has  been  different ;  and  chancery  will,  by  injunction, 
or  otherwise,  uphold  and  give  efficacy  to  its  decrees,  as 
being  of  equal  obligation  with  judgments  at  law.  S  I^. 
Wms.  400,  n.  F.  M&rris  v.  Tlie  Bank  of  England^  Caa 
temp.  Talb.  218 ;  4  Bro.  Pari.  Cas.  287. 

The  steady  resistance  which  the  court  of  chancery  met 
with  from  the  courts  of  law  during  the  growth  and  pro* 
gressive  enlargement  of  its  jurisdiction  is  probably  one 
cause  of  the  rule  which  is  here  mentioned.  The  Earl  of 
Nottingham  in  the  case  of  Colston  v.  Oardner^  2  Ch.  Cas. 
48,  complained  that  the  judges  of  the  common  law  were 
severe,  and  unwilling  to  support  or  assist  the  procedings 
of  chancery:  and  he  refers  to  some  of  their  ^^desperak^ 

resolutions,  of  which  many  may  be  found  in  the 
[*36]    reigns  of  Elizabeth  *and  James.    Brograve  v.  WatU^ 

Cro.  Eliz.  661,  and  others.  If  a  decree  cannot  be 
pleaded  to  a  suit  at  law,  it  follows  that  it  will  not  support 
such  a  suit ;  for  it  would  be  an  act  of  inconsistency  in  the 
courts  to  take  cognizance  of  it  in  the  one  case  and  not  in 
the  other.  A  court  of  chancery,  on  its  equity  side,  is  not| 
strictly  speaking,  a  court  of  record.  4  Inst  c  8.  Its  ju- 
risdiction and  proceedings  were  originally  considered  as 
being  confined  to  cases  resting  entirely  in  equity  and  good 
conscience^  and  where  the  party  was  without  remedy  at 
law.  Its  decrees  were  considered  as  operating  only  in  per* 
sonam^  and  that  they  did  not  bind  the  lands  or  chattels. 
Until  very  recently,  this  was  with  us  the  regular  and  direct 
operation  of  the  decree,  notwithstanding  the  remedy  by 
sequestration  had  been  so  long  established,  and  the  lands 
were  affected  only  by  proceeding  to  sequestration,  as  for  a 
contempt    Bligh  v.  Darnley,  2  P.  Wms.  621. 

The  reason  why  the  courts  of  law  would  not  take  cog- 
nizance of  decrees  is,  therefore,  to  be  deduced  from  the 
history  and  peculiar  jurisdiction  of  the  court  of  chancery ; 
and  although  the  reason  of  the  rule  may  not  now  be  ap- 
plicable to  some  of  its  decrees,  yet  we  are  not  at  liberty  at 
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tliis  day  to  set  aaide  the  rule.  We  are  bound  to  declare 
the  law  as  it  has  been  handed  to  us,  and  the  symmetry  of 
onr  system  of  jarispradence  will  be  best  preserved  by  re- 
sisting innovation.  The  plaintifi&  are  not  without  remedy 
in  the  present  case,  since  our  court  of  chancery  is  the  pro- 
per tribunal  for  them  to  resort  to ;  and  for  this  we  have  an 
authority  in  Morgaria  Case^  in  the  time  of  Lord  Hardwi(5ke^ 
1  Atk.  408.  In  that  case  a  Welsh  court  of  equity  had  de- 
creed payment  of  a  legacy,  and  the  defendant,  tg  avoid  ex- 
ecution of  that  decree,  fled  into  England.  A  bill  was  filed 
before  Lord  Hardwicke,  stating  the  proceedings  and  decree 
in  Wales,  and  the  flight  of  the  defendant,  and  the  chancel- 
lor sustained  the  bill  after  demurrer,  holding  that  an  origi- 
nal independent  decree  might  be  had  in  that  court  for  the 
legacy. 

But  if  a  suit  at  law  will  not  lie  upon  a  decree  of  our  own 
court  of  chancery,  the  objection  applies  with  much  greater 
force  to  the  decree  in  the  present  case.  For,  after  the  de- 
cision in  nUxhcock  and  FUch  v.  Aicketi^  1  Caines'  Rep.  460, 
November  term,  1803,  we  are  not  to  consider  a  decree  in 
New  Jersey  as  of  absolute  obligation,  but  only  prima  fdcie 
evidence  of  such  an  equitable  demand,  which  presumption 
the  defendant  may  be  permitted  to  rebut,  and  on  certain 
grounds  to  open  the  merits  of  the  controversy.  To 
sustain  a  suit  on  such  a  *decree  may,  therefore,  in-  [*87] 
volve  this  court  in  the  discussion  of  a  wide  field  of 
equitable  jurisdiction,  and  in  the  exercise  of  which  its 
powers  might  be  found  to  be  wholly  inadequate.  This 
difficulty  would  of  itself  be  sufficient  to  bar  the  present  ac- 
tion :  for  it  would  not  be  fit  and  proper  that  this  court 
should  assume  cognizance  of  a  cause,  if  it  be  not  competent 
to  meet  the  questions  that  may  arise  upon  the  merits,  and 
afford  the  requisite  relief. 

But  it  is  said,  that  by  an  act  of  the  legislature  of  New 
Jersey,  a  decree  in  chancery  has  the  force,  operation,  and 
effect,  of  *a  judgment  at  law,  and  is  to  be  enforced  by  se- 
questration, fi.fa.  and  ca.  so.    This  fact,  however,  cannot 
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make  any  alteration  in  the  case,  and  that  for  several  leap 
SODS.  It  docs  not  obviate  the  di£&cultj  ariaing  from  ih» 
last  objection  I  have  taken ;  for  foreign  judgments  aad  d^ 
crees  are  equally  examinable  here.  Nor  did  the  act  pro- 
bably  intend  anything  more  thau  to  make  decrees  a  lien 
upon  the  property,  in  like  manner  and  effect  as  judgments. 
It  did  not  mean  to  confound  the  jurisdiction  of  courts  of 
law  and  equity,  nor  mterfere  with  the  rules  by  which  thej 
were  respectively  governed.  But  whatever  might  be  its 
intention  and  effect  there,  that  statute  has  no  operation 
upon  the  established  principles  of  our  own  jurisprudenoe.(a) 
For  these  reasons  I  am  of  opinion  that  the  present  ac- 
tion is  not  maintainable. 

Thompson,  J.  I  concur  in  the  last  opinion,  on  the 
ground  of  our  -decision  in  Hitchcock  and  Fitch  v.  Aicken. 
Were  it  not  for  the  principles  of  that  case  I  should  be 
rather  inclined  to  think  an  action  would,  lie  on  a  decree, 
where  nothing  but  a  simple  debt  was  to  be  paid.  But  as 
the  determination  cited,  places  the  judgments  in  sister  states 
on  the  same  footing  as  foreign  judgments,  it  would  allow 
of  opening  the  decree  and  showing  the  consideration  on 
which  it  was  pronounced.  This  might  lead  us  to  equita- 
ble discussions ;  for,  if  the  decree  is  to  be  opened  at  all, 
I  know  not  where  we  are  to  stop.  There  is  no  point  or 
rule  to  direct  or  govern.  A  court  of  law,  therefore,  might 
not  be  competent  to  give  the  due  relief.  For  this  reason, 
I  think  the  defendant  ought  to  take  the  effect  of  his  mo- 
tion.[l]' 

Judgment  for  the  plaintiff. 

(d)  In  the  Circuit  Court.of  the  United  States^  for  the  dietrict  of  Conneoticnt^ 
an  actioa  wm  brought  od  a  deoree  of  Uie  equitj  side  of  the  superior  court  of 
that  state,  for  the  pajroeut  of  money.  On  demurrer  to  the  declaration,  Chase, 
J.,  ruled  that  an  action  at  law  would  not  lie  upon  the  decree.  Stover  r. 
Hinkley.  But  Lord  RHenborougfa  has  decided,  that  on  a  deoree  of  a  /breign 
eoort  of  chancery,  directing  the  payment  of  a  sum  eertain,  assumpnt  might 
be  maintained ;  aliterj  when  the  amount  it  nbt  ascertained.  Sadlej'  y.  Both 
in.%  1  Camp.  253. 

[1]  A  suit  cannot  be  maintained  here  on  a  judgment  obtained  in  a  justice*! 
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*Thb   Ship  Nancy,    Mubbat,   owner,    agamsi    [*3S] 

FiTZPATBIOK. 

The  iiiiyor*B  oonrt  of  the  dty  of  Nev  Yoik  k  a  court  of  geQecal  JnrisdielUM^ 
wid  therelbre  it  ie  not  requieite  to  aUege  that  the  cense  of  action  aroee 
within  the  Itmits  of  the  city  and  countj  of  New  York.  A  misrecital  of  the 
title  of  a  statate  in  a  part  which  does  not  alter  the  sense,  when  its  date  is 
ttxdj  set  forth,  cannot  be  shown  as  error,  or,  after  Terdict,  alleged  in  at- 
nst  of  Judgment  It,  under  the  law  anihoriting  the  arrest  of  ships,  ibfi 
lesideiioe  of  the  owner  be  put  in  ianie^  and  ipood  against  him,  it  cannot  be 
urged  for  error  that  the  dedaratien  did  not  ayer  the  owner  to  be  a  non- 
resident Under  the  same  act  a  plaintiff  may  recoyer  beyond  the  amount 
Of  his  bills  annexed  to  his  declaration,  if  the  smn  be  within  the  damages 
kid,  and  costs  may  also  be  veooyered.  The  Jn^^poent  against  a  vessel 
proceeded  against  under  the  aborekw,  ifl^  "that  she  remain  liable,"  4ta, 
and  whether  she  is  to  be  sold  or  not^  is  for  the  eoort  below.  A  person 
claiming  to  be  the  o?mer,  may  come  in  and  plead  in  an  attachment  against 
his  yessel,  without  entering  an  appearance^  or  filing  bail ;  and  a  verdict,  on 
an  issue  to  his  plea,  and  judgment  thereon  is  good. 

In  Ebrob  from  the  mayor'a  ooart,  oa  an  attachment  by 
ibe  now  defendant  against  the  ship  Nanoy,  under  the 
ttot  of  the  10th  of  August,  1798,  *'  authorizing  the  arrest 
of  ships  or  vessels^  for  debts  contracted  by  the  master, 
owner,  or  consignee,  for  and  on  account  of  such  ships  or 
Tesaels,  in  this  state." 

«imft  In  a  sister  state^  Qnleas  the  statnle  orguiMng  such  court,  bo  shown ; 
1(  on  the  statute  being  proved,  it  appear  that  the  sul^ject  matter  of  the  suit 
was  within  the  Jurisdiction  of  the  courts  and  that  the  proceedings  were  had 
in  oonformitj  to  the  statute,  the  judgment  will  be  entitled  to  full  faith  and 
credit     Thomas  v.  Robmson^  3  Wend.  267. 

Ko  action  lies  upon  a  judgment  obtained  in  another  state  against  a  person 
resident  in  this  state,  in  an  action  commenoed  by  the  service  on  the  defend- 
ant|  while  in  this  state,  a  rule  to  show  cause ;  such  service  being  void  as  well 
on  genera]  prindples  as  by  the  statute^  (sess.  23,  &  8,)  although  tlie  rule  to 
show  cause  was  in  the  nature  of  a  scire  facias  to  charge  the  defendant  de  Uh 
msproprOs,  grounded  on  a  judgment  obtained  against  him,  in  a  representa- 
tive capacity.  FenUm  v.  ChrUch,  8  J.  R.  194.  An  action  cannot  be  sus- 
tained on  a  judgment  in  another  state,  recovered  in  an  action  commenced  by 
an  attachment  of  goods  without  any  personal  summons  or  actual  notice  to 
tiio  defendant    KiSmm  v.  Woodioarihf  6  J.  S.  37.    And  the  principle  is  the 
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The  declaration  contained  two  counts  against  the  vessel 
in  actual  custody  of  the  sheriff  of  the  city  and  county  of 
New  York,  alleging  in  the  first,  the  work  and  materials 
furnished  to  amount  to  96  dollars  and  86  cents,  and  in  the 
second  to  9  dollars  and  48  cents,  and  iivboth,  that  they 
were  so  afforded  at  the  request  of  her  captain,  who  promised 
to  pay  what  they  were  reasonably  worth,  with  the  common 
averment^  and  notice,  &c.,  annexing  bills  which  contained 
an  account  of  the  demand.  To  this  Murray  came  in  and 
pleaded,  1.  The  general  issue  as  to  the  promises ;  2dly. 
That  the  ship  was  not  owned  by  a  non-resident,  but  by 
himself.  On  these  pleas  separate  issues  were  taken,  and  a 
verdict  being  feund  for  the  plaintiff  on  each,  assessing  the 
damages  with  interest,  and  giving  costs,  judgment  was  en- 
tered  "  that  the  said  ship  or  vessel  called  the  Nancy,  re- 
main liable  to  the  said  John  Fitzpatrick,  for  his  damages, 
&C.,  and  also  for  forty-five  dollars  and  eighty-seven  cents, 
being  &c.,  which  damages  in  the  whole,"  &c.  The  plain- 
tiff now  assigned  for  error,  1st  That  the  verdicts  against 
the  ship  were  rendered  upon  issues  taken  to  the  pleas  of 
John  Murray,  who  was  no  party  to  the  record,  neither  ap- 
pearance nor  bail  having  been  entered  or  filed  for  him  ;  2d 
That  by  the  common  law  and  custom  of  this  state,  no  such 
action  could  be  maintained ;  Sd.  That  the  declaration  did 
not  show  the  materials,  &c.,  to  have  been  furnished  with- 
in  the  jurisdiction  of  the  mayor's  court ;  4th,  That  the  act 
was  misrecited  in  using  the  plural  number  "  mastera,  own* 
ers  and  consignees,"  instead  of  the  singular ;  there  being 
no  such  act  as  that  set  forth ;  5th.  That  the  declaration  did 
not  aver  the  ship,  at  the  time  when  the  materials,  &c.,  were 

Bame  where  the  defendant  is  sued  here,  as  bail  in  an  action  commenced  in 
another  state,  Bahertaon  v.  Execuiora  of  Ward,  8  J.  R.  86 ;  Pawling  v.  BM$ 
SxeaUors,  13  J.  R.  192;  Andrews  v.  Montgomery,  19  J.  R.  162. 

No  action  can  be  brought  upon  a  judgment  rendered  in  any  court  of  this 
state,  exropt  a  court  of  a  justice  of  the  peace,  between  the  same  parties 
without  leave  of  the  courts  for  good  cause  shown,  on  notice  to  the  adyen^ 
party.    Code,  s.  64. 
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afforded,  was  owned  by  a  non-resident ;  6tli«  That  the  juiy 
had  assessed  damages  beyond  the  amount  of  the  account 
annexed  to  the  declaration ;  7th.  That  the  judgment  was 
futile  and  nugatory,  on  which  no  execution  could  issue, 
and  gave  the  plaintiff  below  no  other  remedy  than  he  had 
before ;  8th.  That  costs  were  given  against  the  vessel  for 
which  she  was  not  liable. 

*  Hopkins^  for  the  plaintiff  in  error.  It  is  in  vfidn  [*89] 
to  attempt  to  support  a  judgment,  which  is  in  itself 
incongruous  and  utterly  senseless.  The  act.  cannot  be 
carried  into  execution  by  any  mode  of  proceedings  in  ex- 
istence ;  at  least  not  by  such  as  are  now  before  the  court 
On  the  point  of  costs  it  is  silent,  none,  therefore  can  be  re- 
covered. For  the  statute  giving  costs,  gives  them  only 
where  damages  were  recoverable  before.  Wilkinson  v. 
AhboU^  Gowp.  867.  The  third  error  is,  it  is  conceived,  fatal. 
In  all  suits  in  inferior  courts,  the  cause  of  action  ought  to 
be  shown  to  arise  within  its  jurisdiction.  Ttcvot  v.  TFaS, 
1  D.  &  E.  151, 

Spenceb,  J.  That  is  in  cases  where  the  court  has  a 
limited  jurisdiction  as  to  territory. 

Hopkins.  If,  however,  this  be  otherwise,  there  is  nc 
such  statute  as  that  stated.  It  may  not  perhaps  be  neces- 
sary to  recite  a  public  act,  but  when  attempted,  it  must  be 
faithfully  done.  Mills  v.  WUkms,  8  Salt  881.  Vandsr 
Plunken  t.  Oriffin^  Cro.  Eliz.  286 ;  1  Com.  Dig.  tit  Action 
on  Statute^  1.  These  authorities  may  be  thought  appli- 
cable to  proceedings  on  indictments,  and  other  criminal 
matters ;  but  the  same  principle  is  found  in  actions  on  as- 
sumpsit Mann  v.  Qreen^  Cowp.  474.  The  non-residence 
of  the  owner  ought  to  have  been  averred,  as  it  is  of  the 
essence  of  the  action.  The  law  makes  this  the  gist  of  the 
suit,  and  it  is  upon  this  only  that  the  statute  can  be  en- 
forced.   Com.  Dig.  tit  Pleader^  c  76.    The  amount  of  the 
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damages  ought  to  be  confined  to  that  stated  by  the  bills.  It 
is  for  this  purpose  that  the  act  requires  the  accounts  pro- 
ceeded for  to  be  annexed  to  the  declaration.  This  was 
meant  to  control  the  damages  laid ;  there  is  manifest  error, 
therefore,  in  giving  more  than  are  claimed.  If  it  has  been 
intended  to  cover,  by  the  excess,  the  interest  due,  it  is  still 
within  the  reason  advanced.  The  bills  do  not  demand  it,, 
and  the  present  case  is,  by  the  statute,  made  essentially  to 
differ  from  those  in  which  the  damages  laid  are  considered 
as  the  sum  claimed.  It  may  be  urged  that  the  verdict  has 
cured  some  of  the  faults,  and,  therefore,  they  cannot  now 
be  relied  on  for  error.  The  rule  is  this,  when  the  right  or 
title  is  set  forth  defectively,  a  verdict  will  cure  it;  but 
when  a  defective  right  or  title  is  stated,  no  verdict  will 
cure  it.  That  is,  a  verdict  will  cure  form,  but  not  sub- 
stance. Eushtony.  AsptnaU^  Doug.  679.  Time  and  place 
-may  thus  be  aidedj  but  not  matter.  Butfs  Oase^  Co.  litt 
808,  b.  7  Rep.  25,  a.  As,  therefore,  the  non-residenoe  is  not 
averred,  and  the  jurisdiction  not  shown,  the  judgment  must 
be  reversed. 

Haddiff^  contra.  The  proceedings  in  this  case  are  under 
a  special  act,  creating  a  mode  contrary  to  the  com- 
[*40]  mon  law,  and  *adopting  a  remedy  in  the  nature  of 
admiralty  jurisdiction.  They  are,  therefore,  to  be 
construed  with  the  same  liberality  as  that  court  is  accus- 
tomed to  use.  The  words  of  the  statute  are  to  the  same 
effect.  In  the  8d  section,  the  principle  of  that  form  is 
adopted.  All  persons  having  demands,  are  authorized  to 
join  in  one  declaration,  the  form  of  which  is  prescribed. 
They  are  to  "  briefly  set  forth  their  demands,  allege  the 
work  to  be  done  at  the  request  of  the  owner,  master  or 
consignee,  as  the  case  really  is,  averring  demand  and  re- 
fusal, and  annexing  the  accounts."  The  act  excludes  the 
necessity  of  stating  either  non-residence,  or  that  the  cause 
of  action  arose  within  the  jurisdiction.  But  there  is 
another  answer  to  these  objections.    The  law  requires  that, 
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previoas  to  granting  the  attachment,  an  affidavit  be  made 
Stating  the  fact  of  noa*residence,  and  that  the  materials,  &e.f 
Trere  furnished  where  the  vessel  then  is.  The  presumpttoD| 
then,  must  be,  that  these  circumstances  have  already  been 
shovm  in  that  part  of  the  proceedings  where  it  was  requi- 
site they  should  appear.  Besides,  the  now  plaintiff  has  put 
these  facts  in  issue ;  a  verdict  could  not  have  been  obtained 
without  their  being  substantiated,  and  the  finding  of  the 
jury  is,  of  course,  conclusive  that  they  were  proved.  I 
may  add,  on  the  point  of  jurisdiction,  that  it  has  been  de* 
cided,  our  courts  of  common  pleas  have  general  jurisdiction 
in  all  transitory  causes  The  English  decisions  are  to  the 
same  eifect.  As  to  the  misrecital  it  is  mere  surplusage. 
That  the  assessment  of  damages  is  beyond  the  value  of  the 
^account  annexed  can  never  be  ruled  an  error ;  because  the 
damages  laid  in  the  declaration  are  beyond  those  recovered* 
With  as  little  reason  can  the  judgment  be  impeached  on 
acoount  of  the  costs  allowed.  The  act  under  which  the 
suit  below  was  instituted,  authorizes  a  reference  according 
tp  the  act  for  the  '*  amendment  of  the  law/^  (1  Bev.  Laws, 
846,)  and  by  that,  costs  are  given.  It  may  be  added  that 
our  "act  to  reduce  certajn  laws  concerning  costs  into  one 
statute"  (1  Bev.  Laws,  528,)  was  passed  after  that  authoriz- 
ing the  arrest  of  ships,  and  that  it  gives  costs  wherever 
damages  are  o'ccovered.  Besides  the  very  act  in  question 
(sec  4,)  gives  costs  against  the  vessel  when  liberated,  on 
il)e  claimant's  entering  into  bonds  to  paiy  the  money  for 
which  she  may  be  attached.  The  suit  below  rests  on  posi- 
tive statute,  not  the  common  law.  Therefore  its  fonn,  and 
the  judgment  rendered,  are  to  be  conformable  to  the  act 
It  is  ordained  that  the  judgment  shall  be,  that  the  vessel 
remain  liable.  The  court  below  can  only  affirm  the  rights 
of  the  plaintiff  there,  and  order  the  vessel  to  remain 
Kable  to  them.  If  *the  debt  be  satisfied,  the  at*  [*41] 
lachment  will  be  superseded,  and  the  ship  discharged. 

LnnifGSTOK,  J.,  delivered  the  opinion  of  the  court   The 
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'  first  error  assigned,  or  at  least  relied  on,  is,  that  il  is  not 
alleged  in  the  declaration,  that  the  work  was  done,  or  the 
materials  fQund,  within  the  jurisdiction  of  the  court  below. 

The  mayor's  court  of  the  city  of  New  York  may  hold 
plea  of  actions  arising  in  any  part  of  the  state,  as  well 
without,  as  within  the  limits  of  the  city.  It  is  not  neces- 
sary, therefore,  to  state  that  the  cause  of  them  arose  within 
its  jurisdiction  to  give  it  cognizance,  any  more  than  if  the 
suit  had  been  depending  in  this  court 

2.  The  second  error  is,  that  the  title  of  the  act  is  misr^ 
cited.  The  words  "  masters  and  owners"  are  in  the  plura1| 
whereas  in  the  act  they  are  in  the  singular  number. 

There  is  some  confusion,  if  not  jargon,  in  the  English 
books  on  this  point.  In  some  authorities  we  are  told  that 
as  the  title  is  no  part  of  a  statute,  its  misrecital  is  not  iatal, 
but  only  surplusage.  Chance  v.  Adams,  1  Ld.  Raym.  77 ; 
Attorney  General  v.  Hutchinson  Jt  PococJc,  Hardw.  824.  In 
others,  it  is  laid  down  that  a  public  statute  need  not  be 
recited  in  pleading,  but  if  a  party  undertake  to  do  so  and 
misrecite  it,  the  misrecital  is  fatal.  Vander  Plunhen  v. 
Oriffilh,  Cro.  Eliz.  236.  From  other  cases,  (1  Cro.  Car. 
136,  622,)  we  find  the  misrecital  of  a  statute  in  a  material 
point  only,  is  fatal.  Say  Jt  Seal  v.  Stevens^  Cro*  Car.  186 ; 
Qoodioin  v.  West^  ib.  522  ;  Cresxmck  v.  Roohesby,  2  Bulst.  47, 
48 ;  Orossrruinv.  Churchil,  2  Mod.  99.  From  other  decisions, 
again,  it  would  appear  that  if  a  party,  in  pleading  or  de- 
claring on  a  public  statute,  conclude  contra  formam  staiuH 
proBdicti,  a  misrecital  is  not  fatal ;  for,  as  it  was  not  necessary 
to  recite  the  statute,  the  judge,  although  it  be  misrecited, 
will  take  notice  of  the  true  contents.  Plail  v.  Ilillj  1  Ld. 
Raym.  882,  Partridge  v.  Strange  &  Groker,  Plowd.  79,  84.  It  is 
also  laid  down  in  another  case,  that  a  misrecital  of  a  public 
statute  in  a  part  which  does  not  go  to  the  ground  of  action, 
is  cured  after  verdict  by  the  statute  of  jeofails.  Styles,  241. 
.  After  an  examination  of  these  different  cases,  and  com- 
paring them  with  the  one  before  us,  we  are  warranted  in 
coming  to  this  conclusion ;  that  a  misrecital  in  the  title  of 
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a  public  statute,  in  a  part  which  does  not  alter  the  senses 
and  when  its  date  be  truly  set  forth,  shall  never  be  a  cause 
for  arresting  judgment,  after  yerdict,  or  be  assigned  as  error. 
Courts  are  supposed  to  be  acquainted  with  all  public  acts, 
and  whether  their  title  be  truly  or  falsely  recited,  they  will 
be  satisfied  that  such  act  as  the  plaintiff  or  defendant  relies 
on  exists,  before  either  party  shall  avail  himself  of  it  Thus 
in  the  present  case  it  is  not  denied  that  there  is 
*such  a  law  as  the  plaintiff  has  declared  on,  and  [*42] 
because  a  clerk  has  made  the  plural  of  the  singular 
number  in  its  title,  without,  however,  in  the  least  altering 
its  sense,  it  would  but  little  comport  with  the  ends  of  jus* 
tice,  if  not  be  a  slander  on  the  court,  to  insist  on  its  con- 
sidering such  variance  as  fatal  after  verdict.  I  therefore 
disregard  this  objection  to  the  judgment  below.  [1] 

3.  It  is  alleged  that  it  does  not  appear  that  the  owner  of  ^ 
the  Nancy  was  a.non-resident 

Whether  this  objection  might  not  have  been  valid,  if 
this  had  not  appeared  to  be  the  case  on  some  part  of  the 
proceedings,  I  will  not  say ;  but  when  this  fact  \^as  very 
properly  put  in  issue  below,  upon  the  plea  of  the  party  too 
who  prosecutes  this  writ  of  error,  and  it  is  expressly  found 
that  the  plaintiff's  demand  arose  while»the  ship  was  owhed 
by  a  non-resident,  we  should  be  inexcusable  now  to  listen 
to  this  allegation.  It  may,  indeed,  be  doubted  whether  the 
issuing  of  the  warrant  and  its  continuing  in  force,  be  not 

I'l]  In  penal  suits,  it  is  enough  to  allege  an  indebtedness  aocraed  according 
to  the  statute  naming  the  section,  tlUei  and  chapter  of  such  statute  particu- 
larly, and  indicating  the  statute  bj  plain  and  intelligible  reference  to  its  sub- 
ject matter.  Per  Cur.,  People  ▼.  Brooks,  4  Denio,  469.  It  is  not  necessary 
in  the  count  in  case  to  refer  to  the  statute,  nor  in  the  count  in  debt  to  name 
the  subject  matter  of  the  stauto,  under  which  the  action  has  accrued,  as  that 
it  had  accrued  **  according  to  the  provisions  of  the  statute  concerning  vit- 
neeses,  Ac.,"  it  is  enough  to  name  the  part,  chapter,  title,  article  and  section 
of  the  statute.    lb. 

As  to  the  general  power  of  the  court  to  amend,  and  to  the  Imperfbotions, 
omissions  and  defects,  which  maybe  disregarded,  supplied  or  amended,  see  1 
B.  &  424;  425 ;  also  Code  1851,  ss.  169,  176. 
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Bufficient  evidence  of  non-residence.  If  the  ship  of  a  resi 
dent  were  to  be  proceeded  against  in  this  way,  surely  a 
supersedeas  might  be  obtained  on  satisfactory  proof  of  that 
fact. 

4.  The  damages,  it  is  said,  exceed  the  plaintiff 's  demand. 
The  jury  have  allowed  interest,  as  they  had  a  right  to  do. 
How,  then,  does  it  appear  that  they  have  given  more  than 
the  plaintiff  claimed,  which,  by  his  account  annexed,  could 
only  be  for  the  principal  of  thie  supplies  furnished  ?  But 
the  damages  laid  in  the  declaration,  which  alone  we  should 
look  at,  are  greater  than  the  sum  recovered.  [1]  This  ob- 
jection, therefore,  fails  in  point  of  feet. 

6.  Costs,  it  is  supposed,  ought  not  to  have  been  allowed ; 
because,  if  damages  are  given  where  none  were  given  be- 
fore, no  costs  are  recoverable.  But  is  that  the  case  here? 
Were  not  damages  recoverable  before  this  act,  for  work 
done  or  materials  found  for  a  vessel?  If  the  action  had 
been  referred,  as  might  have  been  done  under  the  tbird 
section,  costs  would  certainly  have  been  allowed ;  for  the 
act  concerning  costs,  which  passed  in  1801,  declares  that 
where  damages  are  recovered,  the  party  shall  have  costs 
too. 

6.  The  last  assignment  is,  that  the  ship  by  the  judgment 
is  to  remain  liable  for  the  damages  and  costs.  If  costs 
ought  to,  have  been  given,  as  has  been  already  shown,  it  is 
reasonable  that  they,  as  well  as  the  damages,  should  be  a 
lien  on  the  property.  So,  by  the  fourth  section,*  it  is  pro* 
vided  that  the  vessel  may  be  discharged  from  the  attach- 
ment, on  security  being  given  to  pay  the  demand, 
[*43]  with  costs  of  suit  But  it  was  further  said,  iti  *sup^ 
port  of  this  objection,  that  the  judgment  could  not 
oe  executed,  and  should,  therefore,  be  reversed.  How  the 
judgment  is  to  be  enforced,  whether  by  the  sheriff's  keep^ 


[I]  The  efifect  of  a  Ull  of  particulan  is  to  restrict  the  proofs,  and  limit  the 
recorery,  or  set  off  the  mattOB  set  forth  in  it.  Stackweaiher  t.  KUUa,  U 
Wen.  20 
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ing  the  property  until  the  costs  and  damages  are  paid,  or 
whether  the  vessel  may  be  sold  to  raise  the  money,  are 
points  to  be  determined  in  the  court  below,  and  not  now 
before  us.  I  should  presume  the  first  to  be  the  proper 
course,  and.  to  me  it  appears  a  pretty  effectual  way  of  car- 
rying into  effect  the  judgment  that  has  been  rendered.  At 
any  rate,  if  the  judgment  be  such  as  the  law  prescribes, 
and  in  my  opinion  it  literally  conforms  to  the  act^  it  is  not 
for  us  to  say  it  is  erroneous,  merely  because  there  may  be 
a  difficulty  in  its  execution ;  nor  have  we  a  right  tq  render 
the  law  a  dead  letter,  because  all  its  provisions  are  not  such 
as  ifteet  our  approbation.  The  legislature  intended,  as  is 
the  case  in  some  other  countries,  to  make  the  vessels  of 
non-residents  liable  for  certain  demands.  The  present 
plaintiff  has  pursued  the  directions  of  the  act,  and  we  can* 
not^  for  any  of  the  reasons  which  have  been  assigned,  de« 
prive  him  of  the  judgment  and  lien  he  has  obtained  on  the 
ship  in  question.  The  judgment  below  must,  therefore,  be 
affirmed. 

Judgment  affirmed. 


Stevens  against  The  Columbian  Insuranoe 
Company. 

Under  a  policy  on  fireight,  the  gross  amount  ia^  on  a  total  loss,  the  sam  to  be 
recoTered. 

This  was  an  action,  on  an  open  policy,  for  the  recovery 
of  16,000  dollars,  underwritten  on  the  freight^  by  charter 
party,  of  the  ship  Swan,  from  the  Havanna  to  New 
York.  A  total  loss,  and  the  plaintiff's  right  to  a  verdict 
were  admitted ;  but  the  defendants  contended,  that  as  the 
plaintiff  would,  had  the  vessel  arrived  safe,  have  necessa* 
rily  been  put  to  the  expense  of  wages  and  provisions, 
though  the  whole  freight  would  have  been  due,  so,  in  case 
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of  A  iQlal  loaB,  the  amoual  of  those  w^geti  and  pioHiaoM 
w#fl^  what  the  iwuvem  were  entitled  to  dedod. 

The  jurjr  hariagi  hy  oonaent^  found  for  the  M\  Mm 
mentbaed  in  the  politey^  it  was  now  brought  before  the 
court  to  detenniue  wheUier  he  ought  to  reeover  the  gfoa». 
amount  aa  eabeoribed  for  iu  the  poliej ;  a  epeoifio  pr(qm> 
tion  ouljr,  or  the  aotoal  net  freight,  after  making  the  de*. 
<foetion  inaiated  on. 

•71 L,  Ogdmt  ^^^^  ^^  plaintiff.  Freight  is  the  compeaaa^ 
tiooi  or  hire  psjd  to  the  owner  of  a  reaael^  at  the 
[H4^  terminatian  of  the  voyage,  *Rft  the  tiae  of  his  shipii 
The  ooQtract  between  him  and  the  underwritet  is^ 
t\mM  he  shaB  receive  it  notwithstanding  any  of  the  peiila 
insured  against  In  the  present  caae^  theoi  the  amoUnI 
the  plaintiff  would  hara  to  reoeiye,  is  that  specified  in  the 
charter-party,  and  thai  sum  is  4he  subject  of  the  insuranee: 
in  the  policy  on  whieh  this  action  is  brought  JJpoa  these 
principles,  what  has  the  underwriter  to  pay  in  case  of  i 
total  loss?  The  vidue  of  the  subject  insured  at  the  com- 
n^encement  of  the  risk,  as  it  is  settled  by  his  subscription* 
Practice  on  other  policies  shows  this.  In  the  case  of  in- 
suring a  ship,  a  month's  wages  and  provisions  are  allowed 
in  her  outfit.  These,  if  she  return  safe,  are  consumed  and 
expended,  yet  no  deduotion  was  ever  attemptedi  beoause 
the  owner  would,  at  the  end  of  the  voyage,  receive  the 
bare  vessel.  If  the  principle  be  allowed  against  the  freight, 
it  must  equally  operate  against  the  body  of  the  ship.  Nay, 
it  will  authorize  subtracting  the  very  repairs  that  may  be 
required  in  eon8eqnenoeofdeteri<»:ation  during  the  voyage. 
iSW^  V.  FeJton^  2  East,  109,  is  in  point  to  show  that  tbe 
vidue  of  the  surest  iniuredi  as  it  atood  at  the  commenee- 
ment  of  the  voyage,  is  what  the  underwriter  upon  a  fcik^> 
to  the  full  amount  must  pay  if  a  total  loss  take  place.  The 
cam  was.  thia.    A  polioy^a)  was  eflfeoted  on  ship  and  ^oddft  * 

(•)  ^  wsB  Ai  vstand  oatb 
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for  att  African  voyage.  The  goods  were  invested  in  slaves. 
The  vessel  sun  j^  in  the  very  port  of  delivery,  biit  the  plaves 
were  saved.  The  underwriters  contended  for  a  deduction 
to  the  value  or  the  slaves  purchased  by  the  cargo,  but  the 
cbiitt  held  the  plaintiff  entitled  to  &  recovery  without  any 
deductiori.  iThe  principle  is,  wherever  the  right  to  freight 
has  commenced,  the  whole  is  due.  Thompson  v.  Tayhr^ 
9'D.  kKj  478,  is  stronger  than  thd  present  There  the 
insurance  was,  at  and  from  tiondon  to  Tenerifie  and  the 
WeiBt  tndia  islands,  upon  freight  under  a  charter-party,  for 
a  cargo  of  Wine  to  be  taken  In  at  Teneriffe,  The  vessel 
sailed  and  was  <iaptured  on  her  way  to  Teneriffe  before  she 
had  a  single  pipe  of  wine  on  board,  yet  the  insured  recov- 
ei^d  without  deduction ;  because,  as"  the  right  to  freight, 
though  inchoate,  had  commenced,  the  underwriter  was 
bound  to  pay  all  that  the  insured  would  have  received  had 
the  accident  not  occurred:  If  this  be  not  the  law,  th^ 
question  then  i^  what  must  be  the  measure  of  deduction  t 
If  the  seamen'^  wages  and  provisions,  then  in  almost 
every  case  there  must  be  a' law-suit,  for  in  hardly  any  two 
will  they  be  alike.  Besides,  the  amount  of  these  for  one 
month  is  always  covered  by  the  policy  on  the  ship. 
Suppose  the  vessel  captured  within  *that  time,  just  [*46] 
on  entering  her  port  of  destination,  so  that  the  voy- 
age would  clearly  have  been  performed  within  the  month, 
must  the  insurer  od  freight  pay  nothing  t  Even  a  specific 
proportion  may  be  far  from  attaining  the  ends  of  justice.' 
Id  some  cases  it  might  be  tnore,  in  some  less,  than  a  com- 
pensation. 

PerjcReton,  contra.  On  this  precise  point,  there  being 
neither  aiiy  determination  nor  usage,  it  must  be  considered 
and  decided  on  principle  alone.  The  question  is,  what 
otlght  to  be  recovered  on  a  contract  which  is  purely  one  of 
indemnity  ?  The  foundation  of  all  such  is  the  maxim  of 
the  civil  law,  which  sdys  no  man  shall  gain  by  the  loss  of 
another.    The  compensation,  therefore,  must  be  no  more 
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than  the  injury  actually  sustained.  2  Marsh.  529  ;  2*Einen 
221.  '' Insurance  is  not  a  lucrative  contract;  its  only 
object  is  to  indemnify  the  insured  from  loss."  The  receipts 
on  an  accident  ought  to  be  no  more  than  they  would  be  on 
safe  arrival.  The  reason  why  the  detonation  and  repairs 
of  a  vessel  are  not  deducted  by  the  underwriter,  from  the 
amount  of  the  policy  on  a  ship,  is,  tliat  had  she  returned  they 
would  have  been  actually  compensated  for  by  the  freight. 
The  insurer,  therefore,  paysnomore  than  the  insured  would 
have  received.  Vessels  and  goods  have  a  value  at  th» 
very  outset  of  the  voyage,  but  freight  has  none.  It  does 
not  acquire  any  till  the  termination  of  the  adventure,  and 
that  is  the  reason  some  writers  term  insurances  on  this 
kind  of  interest  wager  policies.  But  what  is  freight  when 
the  voyage  is  concluded  ?  Nothing  more  than  the  surplus^ 
after  paying  wages  and  provisions.  If,  then,  on  a  loss,  the 
insured  receive  that  surplus,  and  those  wages  and  provi* 
sionSy  he  gains  by  the  loss,  in  contradiction  to  the  authori« 
ties  cited.  This  affords  a  strong  temptation  to  fraud.  ^Sup- 
pose a  ship  insured  for  an  East  India  voyage,  at  20^000 
dollars,  her  freight  at  16,000  dollars,  of  which  the  neces- 
sary charges  of  pilotage,  wages  and  provisions,  amount  to 
6,000  dollars.  The  net  sum,  without  any  misfortune, 
would  be  10,000  dollars.  But  if,  according  to  Emerigon, 
an  officious  accident  intervene  one  or  two  days  after  sailing, 
the  insured  would  clear  within  a  trifle  of  6,000  dollars  by 
the  mischance.  The  courts  therefore,  will  limit  the  re- 
covery so  as  to  do  away  this  inducement  to  fraud.  To 
prevent  this  as  much  as  possible,  the  French  law  obliges 
the  assured  always  to  keep,  at  his  own  risk,  one  tenth  of 
the  property  insured.    What  is  at  risk  constitutes  the  only 

interest  in  a  policy.  More  than  that  certainly 
[*46]    ought  not  to  be  recovered.    Wages  are  not  **at 

risk,  for  by  a  loss  they  are  saved.  In  cases  of  bot- 
tomry, the  lender  can  insure  only  his  principal,  but  not 
bis  interest ;  nor  can  the  borrower  cover  more  than  the 
surplus  value  of  his  vessel,  after  deducting  the  sum  ad- 
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yanced.  In  an  open  policy,  freigbt,  aooording  to  MillaTi 
247,  means  "  thp  actual  net  freight"  Marsh.  467,  recognises 
this  idea,  in  stating  the  amount  freight  shall  contribute  for, 
in  a  case  of  general  average.  We  have  adopted  the  same 
principle;  and,  in  the  case  at  Leax/mivorth  y,  Dale^  1  Caines^ 
Bep.  573,  settled  it  at  one-half.  If  the  own^r  is  to  contri- 
bute  no  more,  then  he  ought  to  recover  for  no  more.  Mil- 
lar, page  231,  states  the  English  practice  to  be  according 
to  the  rule  contended  for.  In  an  insurance  on  freight 
generally,  a  total  loss  is  calculated  to  be  the  net  freight^  or 
positive  gain.  Otherwise  the  insured  would  gamble  for 
the  residue.  By  referring  to  Marshall,  the  case  of  Thomp* 
¥m  v.  Taylor  appears  to  have  been  on  a  valued  policy. 
The  arguments,  therefore,  deduced  from  it,  do  not  apply. 
There  is  no  uncertainty  in  talking  an  aliqwoi  part  of  the 
freight  as  the  amount  of  expenses,  because  in  all  cases  the 
proportion  will  be  the  same. 

J).  B.  and  7!  L.  Ogden,  in  reply.  The  right  of  deduction 
contended  for  is  said  to  be  founded  on  the  nature  of  a 
policy  of  insurance,  which  being  a  contract  of  indemnity, 
all  that  ought  to  be  asked  for  is,  what  would  have  been  re- 
ceived. As  a  general  rule,  this  is  true ;  but  general  rules 
are  adopted  only  as  most  likely  to  promote  the  ends  of 
justice.  In  some  cases,  therefore,  the  one  in  question 
is  not  attempted  to  be  enforced,  though  the  insurer  may 
pay  more  or  less  than  the  injury  sustained.  In  a  policy 
on  goods,  only  prime  costs  and  charges  are  recoverable^ 
though  interest  and  profits  have  been  lost.  Under  an  in- 
surance on  a  ship,  though  she  founder  at  the  extreme  part 
of  the  voyage  when  greatly  deteriorated,  the  full  value,  as 
at  the  commencement^  is  paid.  Shawe  v.  FeUon^  2  East, 
109.  And  this  very  decision  shows  what  reliance  can  bo 
placed  on  Millar,  when  he  lays  down  what  is  the  English 
law;  for,  in  page  247,  he  says  it  must -be  "  the  probable 
value  of  the  ship  at  the  date  of  the  loss,  with  expense  of 
ootfiL*'    This  position  of  his  is  at  war  with  all  the  Eng- 
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lish,  and  with  all  our  decisions.  The  cao^  in  wjbich  j^ri^jg^t 
and  ship  are  Valued  are  those  of  general  aven^  ^?f99 
between  third  persons,  and  not  between  assurer  and  t^ai^fC 
The  estimate  is  made  to  settle  the  ^]t>portiou  thej  are  U>.^7 
of  another's  loss^  and  not  the  yalue  of  tjbeir  own  goods  fo^ 

which  thej  had  giyen  a  premium.  Suppose  an  iiji* 
[*47]    suranoe  on  freight,  an  ^abandoniaent^  payment^ 

deduction  and  restoration.  Would  not  the  owuei^ 
of  the  goods  be  obliged  to  pay  the  UBderwriter  o^  ^^ghl^ 
ike  full  amount  ?  T?his  very  point  now  oontetfded  fiir  wa9 
filiated  in  Fennsylyania  before  J.u(%e  Wasliingto^,  ap^ 
though  a  usage  tx  thei  deductioD  was  establiabedi  be  X^e^ 
against  it       ' 

THOMFSoy,  J.,  delivered  the  opinioii  of  tbe  court  Tff^ 
think  the  assured  is  entitled  to  recover  the  grpss  aiQOi^ni 
of  freight.  Although  indemnity  is  the  leiftding  object  ot 
insurance,  it  is  not  always  the  criterion  by  which  to  ascer- 
tain the  amount  of  the  loss.  In  a^  open  policy^  on  goods^ 
the  rule  by  which  to  estimate  a  toti^  loss  is  the  invoijfo, 
price,  and  all  duties  and  expenses,  till  tl>cj  are  put  oi^ 
board,  together  with  the  premium  of  insurance.  Afier  a 
long  voyage,  and  when  the  goods  had  almost  reacbedj  a 
profitable  marke^  it  might  with  plausibility  be  urged,  that 
the  above  rule  would  not  afford  an  indemnity  ;  but  to  de- 
part from  it,  however  reasonable  and  just  it  might  appear 
in  some  cases,  would  lead  to  endless  uncertainty  and  litiga- 
tion. So,  likewise,  in  an  open  policy  on  a  vessel,  her  value 
at  the  time  she  sails,  with  the  expense  of  lier  outfit  an^ 
premium,  is  the  rule  by  which  to  estimate  a  total  loss.  It 
has  frequently,  with  great  propriety,  been  said,  l^at  iif 
matters  of  commerce  the  plainest  and  shnplest  rules  are  aJr 
ways  best  Tbey  are  easily  learned,  aud  easilj  obtained 
'  and  do  not  depend  on  any  substleties  and  niceties.  N^o 
general  rule  giving,  a  specific  proportion  of  the  ^ight 
c6uld  with  justice  be  adopted.  It  would  operate  unequally 
by  reason  of  the  great  diversity  in  the  distance  and  expena^ 
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0fv«(y>age8;  Md  to  adopt  tbe  net  amo«int  oP  freight  as  tHe 
iftlle^  woaU  kud  taniii<^  Uli]B|atioii  and  tmcertatnty  respect- 
ing the  deductions  to  be  made.  But  to  take  the  gross 
BxatrmM  of  fmigbtia  Ihe  role  of  damages,  would  be  equal, 
simple,  and  easily  ascertained.  Mr.  Justice  Lawrence,  in 
the  case  of  Shawe  v.  FeJfen,  says,  the  period  to  look  to,  in 
order  to  ascertain  the  value  of  the  subject  matter  of  in* 
surance,  is  when  the  vessel  sails^  and  not  the  state  of  the 
thioig  at  the  tine  the  total  loss  happens.  The  ease  ef 
Tliompsan  v.  Ibfflinr  may  be  oensidOTed,,  ia  some  mmner, 
as  illustrative  of  the  practice  in  England  on  this  subject 
Some  doubts  have  been  raised  whether  that  was  au  open  or 
a  valued  poli<^.  We  think,  howeTer*  ^lat  it  is  pveHy 
evadant  it  was  ao  open  poltoyi  Park,  page  S6^  a,  (he  iras 
counsel  ia  the  eaase^)  in  his  i;epoH  of  the  cdse  ezpressfy  so 
states  it^  and  although  it  might  be  inferred  from  the  stale* 
«Mtttof  the  ease  fay  Bumford  and  Badt,  that  it  Was  k 
vatMdpolicy)^^  it  is  dieged,  in  the  arguments  6f  |^4S] 
owmssi,  lo  have  been  an  open  poKcy,  and  that  ci^ 
mamtdmnm  is  nade  the  basiis  of  some  of  their  reasoning. 
9be  <iMstion  thm  was,  whether  the  adsured*is  H^ht  to 
fteight  had  commenoed^  the  vessel  being  under  a  charter- 
pasty  %D  saS  frem  tjondon  to  Teneriflb,  atid  th^i^  take  Hi 
1m»  oargoi,  as  she  had  been  captured  before  het  ariival  at 
faaowBe^  befbve  UltSU^  any  of  heir  cargo  on  board.  The 
eoait  detenniiied  tiiat  there  was  an  inchoate  Hght  to  freight 
ihe  iftslant  the  vtmA  aailed  from  London,  and  the  assured 
MOoverad  the  gross  amount  of  the  freight  stipulated  in  the 
ehatte^pftlty^  In  that  case  we  hear  nothing  r^ecting 
dedueiieofl^  although  the  vessel  had  peribrmed  only  h  very 
ttMdl  part  of  her  voyi^  Had  the  practice  in  England 
wanantod  Mch  a  daim;  it  Urould,  dbubdess,  have  beoh 
made.  Upon  the  whole,  we  think,  to  take  the  gross 
amount  of  freight  as  tbs  meastte  xit  dami4;es  is  thejeast 
exoeptional>le  rule,  and  nK)6t  in  unison  with  the  acknov* 
ledged  principles  adopted  in  analogous  cases,  and  not  alto* 
gather  without  aiathority  to  8iq>port  ik    The  opim<m  of 
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the  oourt,  therefore^  in,  that  the  plaintiff  have  judgment 
upon  the  verdict,  of  the  jur7,(a)  acoording  to  the  atipulatiom 
in  the  case.[l] 

Jhste  to  the  plaintiff. 


Skedes,  Executor  of  HiElsnncAD,  against  W.  P.  Hooghta* 
LING  and  others,  Heirs  of  F.  Hooghtaliko,  Deceased. 

Interest  mflj  be  reoovered  beyond  the  penalty  of  ft  bond.  Bnt  whetiier  H 
shall  be  so  or  not^  is  matter  of  lav  arising  finom  the  (acts,  and  therefore  for 
Hie  determioaUon  of  the  court,  not  of  the  jury.  Acknowledging  a  bond, 
and  apologising  for  not  paying  it,  are  einkunstanoes  to  rebnt  and  destroy 
the  presumption  arising  fiom  not  paying  interest  Ibr  S6  years. 

This  was  an  action  brought  in  October,  1802|  on  a  bond, 
dated  4th  of  Jane,  1776,  conditioned  for  the  payment  of 
200  pounds,  with  interest  at  4  per  cent,  on  the  4th  day  of 
June  then  next  The  defendant  pleaded  payment^  and  re* 
lied  on  the  presumption  of  law  arising  from  the  lapse  of 
time  since  the  instrument  was  given.  On  the  trial  no  eyi* 
dence  was  adduced  of  interest  baying  been  -eyer  paid,  nor 
was  there  any  indorsement  to  that  effecton  the  obligation. 
From  the  testimony  of  a  mesne  assignee,  who  was  released 
by  the  plaintiff,  it  appeared  that  the  bond  had,  on  the  di- 
vision of  the  obligee's  estate,  been  taken  by  the  mother  of 
the  obligor,  as  a  part  of  her  share  in  it ;  that  this  was 
done  at  his  request,  because  "  he  then  should  never  have 
to  pay  it"  That  the  mother  herself  had  declared  she 
''had  nothing  against  the  obligor,"  but  did  not  give  a  dis- 
charge, on  being  threatened  by  one  of  her  daughters  to  be 

(a)  Bee  ante,  p.  16,  note  (a,)  the  latter  part 

[1]  A  technical  total  loss  of  the  yessel  involyes  a  loss  of  the  freight 
Tke  American  Insurance  Company  v.  OenteTf  i  Wend.  46 ;  LeRoy  t.  Chver 
new,  1  J.  C.  226  ;  SaUus  v.  Ocean  Int.  Cb.,  12  J.  R.  107 ;  DeLonguemere  T. 
The  Fireman's  Lie,  Oo.,  10  J.  R.  137 ;  Dwoy  v.  HaOeU,  3  OaL  R.  Ifl. 
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turned  out  of  doors  if  she  did.    It  was,  however, 

in^  proof,  that  in  *the  same  jear   in  which   the    [*49] 

mother  of  the  obligor  made  the  above  declaration, 

he  #as  called  on  for  the  payment,  when  he  acknowledged 

the  bond  to  be  dae,  and  apologized  for  having  sufiEered  it 

to  remain  so  long  unpaid. 

Upon  this  testimony,  the  jury  found  for  the  plaintiff; 
but  a  question  then  arose,  whether  the  interest  could  be 
calculated  beyond  the  penalty.  A  verdict,  however,  was 
taken  for  the  fall  amount,  on  an  agreement  to  reduce  it, 
in  case  the  court  should  be  of  opinion  that  it  could  not ; 
but  no'  new  trial  to  be  granted  on  that  account 

KiNT,  Ch.  J.  This  case  is  submitted  without  argument 
On  a  review  of  all  the  decisions  on  this  subject,^ the  court 
think  this  rule  ought  to  be  adopted :  that  interest,  is  reco- 
verable beyond  the  penalty  of  a  bond.(a)  But  that  the 
recovery  depends  on  principles  of  law,  and  is  not  an  arbi- 
trary, adUbitum  discretion  of  a  jury.  In  the  present  in- 
stance, we  are  of  opinion  that  it  is  due,  and  therefore  the 
verdict  to  remain  unalteredi[l] 

Judgment  for  the  plaintiff  according  to  the  verdict 

(a)  If  Judgment  has  gone  by  de&ult^  the  clerk  maj,  in  taxing  costa^  calca- 
late  interaet  beyond  the  penalty  of  the  bond.  Mojfat  y.  Barnes,  July,  1802, 
M&,  Kent,  Ch.  J.  The  general  mle^  however,  certainly  is,  that  therecoyery 
OB  a  bond  is  limited  by  the  penalty,  though  exceptions  to  it  have,  both  at 
law  and  in  equity,  been  sometimes  allowed,  as  where  the  bond  was  to  ao- 
oount  iff  moneys  to  bereoeiyed;  Lonsdakv,  Church,  (2  D.  &  E.  388;) 
though  where  it  is  to  mdemnify,  the  penalty,  it  has  been  ruled,  is  the  quan- 
trnn  to  which  the  indemnification  is  oonfined.  WUde  y.  (TZoribon,  6  D.  ft  B. 
803,  in  which  Lontdak  r.  ChurOi  is  disapproyed  oC  Where  the  plaintiff  it 
kept  oat  of  his  money  by  writs  of  error,  fta,  courts  of  law  will  carry  the 
damages  beyond  the  penalty,  {Bod&y  y.  BeBamy^  8  Burr.  lOH)  ^  fortiori  hi 
equity,  if  the  r^coyery  of  the  debt  be  delayed  by  the  obligor;  PuUeney  y. 
Warner,  (S  Yes.  jun.  92 ;)  BaXe  y.  Thomtu,  (1  Yem.  849,)  especially  if  he  be 
the  plaintilL    Dwal  y.  Tarry,  (Show.  Pari.  Cas.  16.)    So^  if  extraordinary 

[1]  The  oonditk>n  of  a  penal  bond  is  the  true  amount  due  upon  it|  as  well 
after  as  before  the  day  of  payment    Strang  r,  Bohnes,  1  Cow.  221,    Asuie* 
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If  (1^  in^pnQ^j^on  of  the  lofn  of  .^  TCMWl  be  Ifmw^  v^  *  fbij99.etrljr.av1  tl^ 
XDOTDlog  of  the  daj  00  which  the  policy  is  effected  at  noon,  it  is  not  pro9f 
of  fraud  in  the  underwritteo,  thoagh  it  be  brought  by  some  of  tlie  crew  of 
the  ship  insured,  if  it  do  not  appear  that  ihej  bad  been  on  shore.  If  it  be 
409M1I  wfasther  a  cmmwiaatioa  as  to  the  tins  of*  vessel^  aaBiiig  baa 
.be«a  n^e^  n  ww  trial  win  be  y^daiwd  ta^soertaji^  that  6ot^  eap^claljjpr  ^ 
from  the  amount  of  premium,  it  n^i^  be  inferred,  that  it  y^m  not  diofj 
stated ;  but  should  drcumstanoes  render  it  difficult  to  establish,  on  the 
aeoottd  trial,  the  fiusts  well  proved  on  the  first,  the  order  for  the  teoond 
JvBlbt^oaooadltlMLofadmiltSag  hosefictB. 

On  a  valued  policy  upon  the  body  of  the  nhip  Eliza^ 
999^  IdiXweitop,  Matter,  ftom  Jaauioa  to  New  York, 
^paoed  the  Id^  of  Norembw,  1^01,  and  subwfibed  by 
tb»  d(9feiMla&(  on  tha  IStb,  at  a  quarter  before  12  o'doek, 
lor.  tha  ordinary  preouam  of  6  per  iOeot.  Jin  xk^  trial,  tke 
polky,,  abandnnmoDty  and  inteimt  veise  piovsdb  Viie  IttU 
tar  by  a  9riliah  segiater,  gmnted  at  Mew  PixyriAeDeQi  ib 
thaname  of  the  plainiiiffi  TIm  oUier  &ot8,  ia  evideaee,  aa 
&r  aa  they  are  important  to  tlie  praaeat  deoiaioB,  wart 
these : 

The  insurance  in  question  was  effected  by  the  order  of 
IssM  Riley,  who  had  abipped  oq  board  the  WiMt  for  tibe 
OQLii(raj;d  voyage,  ^  immbar  of  hora0%  drivea  £>r  hm  fioaa 
Gonaeetiout,  by  ooe  of  the  diip'a  crew,  Ban>ed  Brainard, 
who,  after  sailing  in  her  from  Jamaica  on  the  26th  of  Sep- 
tember, and  seeing  the  vessel  founder  at  ee^^  in  consequence 

^iVQlniQeata  i^  derived  ftoai  htMag  awn^  or«r ;  Dmrnmifw,  Phmkd,  ^ 
^ra  P«eL  Oia  m^)  or  the  bond. is  taken  on^  as  a  ooUalsnal  ssoiisily^  Av 
^m'f'  ^Nlf*  (9  Q>^  ^^^  <^  83S»)Qr  the  aclioa  b^oaa  Jadgnem  or  a 


If  isaqt  Mahto  beyond  the  penalty  of  hiftbendf  and  «he  oile  setslM  to  be 
th»«im>astotb^  prino^ial  Clvi  ▼.  JBltf&^  9  Oow.  151.  On  »  Jadgeaeut 
fbr  tha  panaUy  of  a  bondj  the  platntiir  cannot,  by  his  execution,  ooUect  moro 
ttai  ttieaov  mentionqd'  iathe  oonditieii  of  tfao  boad^  with  inteiest  tad 
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<^  &^.tii)g  1^  \)iitt  in  a  gale  of  wind,  arrived  with  s^potln^^. 
Q^  th^  Beamen  belon^ng  to  her  at  New  York,  during  thp 
^ig)f.t  ojf  the  17th  of  November.  It  did  not,  however,  ajH 
pear  ih.at  they  had  been  on  shore,  and  the  vessel  in  which 
^ey  canae  was,  early  in  the  morn.ing,  ordered  dowji  to  thp 
quarantine  ground,  as  she  had  passed  it  the  evening  b^fqri?. 
Nqi^  was  it  clearly  ia  evidence,  that  a);  the  period  w^eii  thji 
policy  was  opened,  any  communica,ti<Mi  was  made  as  to\ 
tii^e  tiDie  when  the  Eliza  sailed,  though  the  bro)cer, 
tti^'ough  whose  intervention  it  was  done,  *testi6ed,  [*5p] 
^a(  upon  his  first  instructions,  on  the  16th,  to  pi;9- 
CTjire  insurance  for  only  2,000  dollars,  he  immediately  ad- 
vised covering  the  vessel  to  a- larger  amount,  which  l^iley 
deqlined,  8ayi,9g  he  would  wait.  That  on  the  18th,  BUjey 
c^led  about  ten  o'clock  in  the  morning  and  desired  2,000 
dollars  mpre  to  be  effected,  and  on  hearing  the  increase  of 
m^mium  a  few  days  mi^ht  occasion  represented,  as  the 
yessel  w;as  out  of  time,  was  induce^  to  give  directions  for 
8^009  dollars  to  be  procured,  That  Biley  staid  three  quajp^ 
tera  9f  an  hoi^  in  the  o^ce,  and  then  wen);  away,  upon 
which  the  witness  took  the  policy  to  the  CofjFee-House, 
(^ene4  it  a^in,  and  instantly  after  the  dd^fendan^  ha<^  sul}- 
scribed,  the  news  of  the,  loss  of  the  Eliza  was  brought  in. 
That  he  communicated  this  about  one  o'clock  to  Riley, 
'V^hose  countenance  did  not  betray  any  consciousness  o( 
fraud  Tbat  be  advised  Bijey  to  Qiake  the  defendiEipt  an 
ot^r  of  examining  the  pei^ns  who  i^rrived.  On  reading 
a  written  memorandum,  handed  to  the  witnesp  to  refresh 
his  ipemory,  it  turned  out  to  have  been  made  in  his  office, 
^X  Biley,  on  the  18ib,  specifying  the  sailing  of  the  ship  tp 
have  been  about  the  8d  of  October,  according  to  which  the 
ifritne^  swore,  he  believed  bis  representation  on  t^at  point 
1^.  have  been  made  to  the  first  uudeTwriter,  by  a  writtjB|i 
0|:der  for  insurance,  Bhoyy;a  on  the  16th  and  deliy^rj^d  to 
ijxe  defendant  when  payment  was  demanded.  The  rnemo; 
tanduoa  read  contained  a  detail  of  Biley's  transactions  01^ 
tji^e  18th  of  November ;  from  which  he  appeared  to  have 
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been  occupied,  till  the  moment  of  receiying  tbe  aoconnt  of 
the  loss  from  the  broker,  in  quarters  of  tbe  town  where  the 
news  had  not  arrived.  But  it  was  in  evidence  that  Riley 
bad  been  for  some  time  in  the  habit  of  calling  every  day, 
about  10  o'clock,  A.M.,  at  the  office  of  one  Lang,  a  printer 
of  a  daily  paper,  in  great  repute  for  the  marine  information 
it  affords,  to  inquire  for  ship  news;  that  intelligence  of  ^he  ' 
loss  of  the  £liza  hacl  been  received  there  yerj  early  on  the 
morning  of  the  18th.;  that  Riley,  on  that  day,  did  not  call 
till  near  two  o'clock  in  the  afternoon,  and  then  requested 
Lang  to  take  notice  he  had  not  called  that  morning.  There 
were  some  slight  circumstances  tending  to  show  that  Riley 
was  the  person  actually  interested  in  the  vessel. 

On  this  evidence,  the  judge  charged  the  jury  that  pay- 
ment was  resisted  on  two  grounds :  1st  Because  the  as- 
sured knew  of  the  loss  previous  to  the  insurance ;  2d.  Be- 
cause the  time  of  the  vessel's  sailing  was  not  disclosed  to 
the  defendant,  by  which  she  would  have  appeared 
[*51]  a  missing  vessel.  As  to  the  first,  it  was  a  *princi' 
pie  of  law  that  fraud  should  not  be  presumed,  though 
it  might,  as  other  matters,  be  established  by  circumstancea 
It  was  not  proved  positively  that  Riley  knew  of  the  losi , 
before  the  insurance  was  made.  From  the  arrival,  in  this 
port,  of  the  two  men  belonging  to  the  crew  of  the  Eliza, 
the  night  before  it  was  effected,  it  did  not  necessarily  follow 
that  Riley  knew  of  the  loss,  there  being  no  evidence  of 
their  having  come  on  shore.  Upon  the  whole,  he  was  of 
opinion  that  the  proof  on  this  point  was  not  satisfactory. 
As  to  the  second  point,  he  said,  he  bad  considerable  doubts. 
He  rather  thought  the  broker  mistaken,  as  to  bis  having 
communicated  the  time  of  sailing  to  the  first  underwriter 
on  the  16th.  There  was  pretty  strong  proof  of  this  in 
Riley's  memorandum,  from  which  it  appeared  that  he  him- 
self did  not  know  when  the  vessel  sailed,  until  the  18th  of 
November.  Upon  this  charge,  the  jury  brought  in  a  ver- 
dict for  a  total  loss,  to  set  aside  which  the  defendant  now 
applied  on  the  following  grounds;  1.  When  the  parties 
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live  in  the  same  place,  if  the  assared  might  have  known  of 
the  loss  in  the  usual  course  of  business^  such  knowledge 
mnat  be  presumed  until  the  contrary  be  shown  by  eyidence 
on  his  part.  In  the  present  case,  it  might  have  been  so 
known,  brides  particular  facts  from  which  it  might  be 
presumed ;  2.  The  vessel  being  admitted  to  be  greatly  out 
of  time,  proof  of  the  time  of  her  sailing,  and  that  other 
vessels  had  arrived,  and  brought  the  assured  intelligence 
of  her  having  sailed  before  them,  ought  to  have  been  com- 
municated to  the  defendant;  8d.  That  it  was  the  duty  of 
the  broker  to  have  communicated  it  (if  be  knew  it»)'is  not 
sufficient  evidence  to  found  a  presumption  that  he  did  so. 

Pendktonj  for  the  defendant.  Facts  may  afford  grounds 
to  presume  fraud.  The  retaining  possession  of  goods  by  a 
vendee  after  an  absolute  sale,  is  one  out  of  many  other  ]n« 
stances.  The  arrival,  on  the  17th,  of  a  man  in  New  York, 
who  belonged  to  the  vessel,  and  had  driven  the  horses  she 
had  carried  for  Biley,  together  with  his  peculiar  conduct 
on  the  18th,  at  the  printing  office  of  Lang,  are  sufficient  to 
induce  an  inference  that  he  knew  of  the  loss  of  the  Eliza 
before  the  defendant  underwrote.  Positive  proof  of  know- 
ledge is  not  required  where  there  is  a  general  report  of 
a  ^t  In  such  cases  the  rule  is,  that  slight  evidence, 
or,  as  Boocus,  Not  78,  expresses  himself,  semi-ple^uB probo' 
Hones^  shall  be  enough.  These  he  defines  in  the  same 
place  to  be  canjecturce^  prcesumpiumeft  et  indicia.  In  2  Emer. 
124,  125, 180,  13S,  the  prindple  is  recognised,  and 
many  authorities  cited  to  the  *same  effect.  Do  not,  [*62] 
then,  the  ciroamstanoes  here  amount  to  these  temi- 
pkntB  probationes  t  In  Skwart  v.  Dunbp^  (Park,  209,)  there 
was  no  actual  evidence  of  the  assured's  having  known  of 
the  loss  of  the  vessel  insured,  yet  it  was  presumed,  merely 
because  a  person  had  arrived,  who  had  brought  the  intelli- 
gence, and  communicated  it  in  the  city.  In  Da  Oosia  v. 
Soanderetf  Park,  179,  the  suppression  of  a  doubtful  account 
of  a  vesdeli  like  that  of  the  assured's,  being  taken,  was 
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rhl^  to  be  a  fiisttid.  ITpon  the  second  point  there  can  be 
no  doubt  The  time  of  sailing  oottld  not  have  been  com* 
mtltticated^  for  it  appears  that  thongh  the  vessel  was  greatly 
oiit  of  time^  she  was,  notwithstanding,  utiderwritten  at  onljr' 
th6  oiditiary  premium*  This  is  a  suiie  criterion  to  deter* 
mine  the  nature  of  the  ^presentation  miiLde.  Paw&(m  v. 
WaUkm^  Gowp.  786. 

Jdhifisan  aild  J7dj^'7H(m,  tiontra.  The  principles  relied  bii 
M  applicable  only  to  those  fhluds  which  arise  from  pre^ 
sumptioni  Juris  et  de  jure,  and  are  the  cflFect  of  positivie  id- 
stitutidn,  against  which  no  proof  can  be  allowed,  i  Eihef. 
1S9.  It  is  for  this  reason,  that,  when  -the  facts  are  ascer- 
tfltned,  the  judge;  according  to  the  code  in  which  those 
rtLles  subsist,  pronounces  whether  the  circudfistances  amducti* 
to  fraud  or  not  The  very  origitt  of  these  regulations  i§ 
stlftdent  to  indtloe  their  rejection  by  m  They  are  seleetidd 
frbin  the  ordinances  of  various  codes,  and  W^re  foutlded^ 
aocordlUg  to  Pbthier,  No.  21,  on  the  rateness  of  g6od  &lth 
SitAotg  men,  atld  the  difficulty  which  the  insurer  sustained 
in  proving  a  positive  fraud.  Millar,  pagb  75,  states  that  they 
ard  of  no  atithority  in  the  English  law«  And,  even  in  the 
vety  ^steni  where  the  positions  laid  down  for  the  defend- 
aiit  ar^  allowed,  they  do  not  extend  to  any  other  cases  than 
those  of  frauds  by  ordinance.  For  both  Em^rigoii  and 
Bbtietts  asfert  that  the  general  rule  is,  to  deem  all  trans* 
action^  bondjiddi  till  the  contrary  be  proved.  2  Emer.  182. 
Boc.  Not  61,  78.  But  the  conduct  of  the  defendant,  in 
perinilting  the  seamen  who  arrived  on  the  17th  to  depart 
without  examination,  Ought  to  preclude  him  from  casting 
an*  Bit  of  suspicion  on  the  transaction.  He  had  it  in  hhi 
power  to  have  procured  their  testimony,  and  has  neglected 
to*  do  H.  Th«  question  of  fraud  has  been  fairly  sttbmittedf ' 
to  that  tribuhkl  which,  by  bur  jufisprudence,  is  authorised 
to  decide  on  it,  to  thb  jury,  abd  they  have  pronounced  id' 
iafor  of  the  pMtltiff.  The  day  of  the  sailing  of  the  fiM 
]fl(  by  the  broker's  testimony,  said  to  have  been  botamufti* 
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oiilodi  aa  steled  in  Bale/a  miBmoratidtitti.    If  this 

#is  *«AMie  i>ft  the  16th,  aad  the  piraikiiiim  then  was    [^8J 

<mlj  ttx  per  cent)  the  lapee  tof  two  days  Kx>tild  not 

haTfe  mwh  enbanoed  the  amount    There  is^  therefoii^,  no 

raaaon  for  granting  It  new  triiil,  eapecially  as,  from  th(6 

registsr  net  being  now  in  oitr  power,  we  may  be  non^tiittsd 

for  wint  <rf  pioting  interest 

BatniBm  and  AacBMHI)  in  ref^l jr,  enfbroed  the  origiaid^ 
peritioM  of  i%fitf M)n. 

LnriNGflnH^N,  J.,  deliver^  the  bpihion  bf  th^  court  Th^ 
svotlott  to  aet  aside  the  verdfet,  in  this  case,  is  Inade  dii 
the  gtonnds  of  fraud  and  concealment.(a)  The  ^ud  al- 
leged i%  that  Riley,  who  caused  the  insorancis  to  be  effected, 
kfieW  at  the  tiine  that  the  reasel  wtbi  lost. 

F^udj  lite  other  tnatters,  tnay  be  established  by  circnm* 
stifieeiL  But  the  juiy  were  not  necessaHly  bound  to  coii* 
cUide  thfife  Biley  knew  of  the  loss,  because  two  bf  thti 
EDLM'a  erdW  had  arrited  in  ihiis  harbor,  in  the  night  pt& 
ceding^  the  day  on  whieh  the  insurance  was  made^  espi^islly 
withottt  phobf  bf  theit  fcoming  on  shore;  nchr  because  intel- 
ligence of  it  had  been  iisbeived  at  bn^  bf  the  printing  bfiSces 
in  tUd  city,  as  early  as  eight  in  the  morning  of  that  day. 
This  might  be,  and  ydt  Rlley  know  nothing  bf  it  Ttes^ 
and  other  circumstances  hare  beto  subnlitted  to  the  juiy, 
arkl  we  eaUbot  say  their  yetdict  on  this  poidt  id  contrary 
to  etidMce,  or  that  we  are  at  all  diteatbfled  with  it 

The  charge  of  an  undue  ooncealment  appears  to  be  bet- 
tei^tftippbHed.  The  ye6^  sailed  bn  the  Sdtfa  of  Se|)t6m- 
beb,  18D1,  and  when  Biley  ordered  insurance  to  be  made, 
he  adctiita  that  he  ktlew  bf  her  sailing  as  early  lis  th^  8rd 
of  Oetbber  in  that  year.  This  faci^  which  was  a  veiy  ma- 
t^faH  bnd  in  oqHiputing  the  risk,  thfere  id  too  much  reiidon 

(a)  CMr  Jiy  r.  MOi^  i  Q^ei  Rep.  Sd,(aj  did  the  case  iii  the  text  «Mr 
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to  believe,  was  not  oommunicated  to  the  defendant  previous 
to  his  subscribing  the  policy  on  the  18th  of  November,  46 
days  after  the  ship  had  left  Jamaica.  The  same  risk  was 
underwritten  only  two  days  before,  and  the  same  policy 
was  used,  when  it  was  not  suspected  or  known  that  the 
Eliza  was  out  of  time,  at  the  same  premium  at  which  De- 
lafield  wrote  on  the  18th,  when  it  was  known  by  the  as* 
sured,  or  his  agent  Biley,  that  she  was  a  missing  vessel. 
It  cannot  be  believed  that  any  underwriter,  however  hardy, 
would  not  ask  more  than  an  ordinary  premium  for  insuring 
a  vessel  which  had  been  out  45  days  between  Jamaica  and 
this  port.  Seton,  the  insurance  broker,  certainly  does  not 
prove  that  he   made  this  communication  to  the  under- 

writers.  The  order  which  he  speaks  of  was  deliv- 
[*54]    ered  *to  those  who  underwrote  on  the  16th,  and 

therefore  coald  not  have  contained  the  information 
which  Biley  did  not  acquire  until  two  days  after.  It  is 
remarkable  that  in  the  memorandum  made  by  Biley, 
of  his  transactions  on  the  18th,  be  does  not  say  that  he  in- 
formed Seton  when  the  Eliza  sailed.  The  contrary  may 
fairly  be  inferred,  from  the  adiice  Seton  gave  him,  to  have 
insurance  made  immediately  "  as  the  risk  would  increase  in 
a  few  days  very  considerably."  This  observation  would 
hardly  have  escaped  the  broker,  unless  he  had  then  ex- 
pected to  get  insurance  a^i  the  ordinary  premium,  which  he 
could  not  have  supposed  if  he  had  been  informed  how  long 
the  vessel  bad  been  out.  A  fact  of  so  much  importance 
ought  to  have  been  more  sfitisfactorily  proved.  There  is 
no  pretence  for  saying  the  order  for  insurance  is  in  the  de- 
fendant's hands,  unless,  as  is  stated,  it  be  the  one  which 
was  given  on  the  16th.  K  that  be  the  case,  which  is  highly 
probable,  it  would  furnish  conclusive  testimony  against  the 
plaintiff  on  this  point ;  it  would  establish  that  Seton,  in 
obtaining  an  insurance  on  the  18th,  repeated,  or  gave  the 
same  information  to  the  underwriter  as  was  given  on  the 
16th,  and  was  silent  as  to  the  time  of  sailing,  which  a  man  so 
intelligent  and  correct  would  not  have  been,  if  that  £ict  had 
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tiieii  oome  to  bis  knowledge.  Knowing  also  the  importanoe 
of  his  employer's  being  able  to  prove  so  essential  a  communi- 
Cfltion,  he  would  hare  been  careful  to  preserve  evidenjce  of 
it  But  if  a  written  communication  was  given  on  the  18th 
different  from  thi^t  of  the  16th,  and  it  is  in  the  defendant's 
possession,  the  plaintiff  should  have  put  himself  in  a  con- 
dition to  prove  the  contents,  by  giving  notice  to  produce  it 
Upon  the  whole,  we  think  this  &ct  ought  to  undergo  a 
further  investigation,  and  therefore  order  that  a  new  trial 
be  had,  upon  payment  of  costs  by  the  defendant,  %nd  fur- 
ther that  he  admit  on  the  next  trial  the  plaintiff's  interest, 
and  preliminary  proo&,[lj 

New  trial. 


Bunk  and  DiciOKSoy,  Assignees  of  Yalsntine,  a 
Bankrupt,  against  Mobbis  and  Wisneb. 

If  sereral  peraons  tinite  in  an  adventore,  the  profit  and  loss  of  which  is  to 
be  shared,  and  the  loss  borne  accoiding  to  theirrespective  proportional  and 
the  whole  be  received  by  a  thhd  perMn  nnder^an  express  promise  to  pay 
the  share  of  each,  according  to  the  several  interests,  he  cannot  set  up  any 
equities  which  one  may  have  against  the  other,  or  object  that' they  were 
partners,  but  must  pay  according  to  his  promise. 

A^UMPSir  for  money  had  and  received,  the  first  count 
laying  it  to  the  use  of  the  bankrupt  before  hisbankruptoy ; 
the  second  to  that  of  his  assignees.    From  the  evidence 

[1]  Every  fact  in  the  knowledge  of  the  assured,  which  enhances  the  ordi- 
nafy  risk,  and  which  would,  if  diadoeed,  eahaoce  Uie  premium,  ought  to  be 
communicated  to  the  Tinderwriters.  Sdim  v.  Xow,  1X0.  1 ;  LMngston  t. 
.M(|^SeU;iJ.  R.522;  ll^3toiM  v.  2>^^/S«^  2  (>d.  R.  329 ;  JIbctoy  v.  i?A^ 
iander,  1  J.  G.  408.  What  laots  within  the  knowledge  of  the  assured  an 
material  to  the  risic,  and  necessary  to  be  communicated  to  the  assurers  at  the 
time  of  the  application,  is  matter  exclusively  for  the  jury  to  determine.  Nbhq 
Tork  lire  Inauranee  Cb.  v.  TVeUen,  12  J.  B.  16;  a  C,  12J.R51S. 

On  application  for  insurance,  it  is  stated  by  the  insured  that  no  spirits 
would  be  allowed  on  board ;  in  an  action  on  the  poliqy,  it  is  proved  that  the 
master  of  the  vessel  had  two  k^gs  of  spirits  in  the  cabin,  which  would  have 
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disclosed  at  the  trial,  the  following  appeared  to  be  the  cnr* 

ctlmstanoes  of  the  case :  ; 

[*66]        *Valentine,  the  bankrupt,  being  owner  of  one 

third  of  the  sloop  Nancj,  agreed  with  the  firm  of 

become  hia  as  a  perqaisite  on  his  srriTal  at  the  port  of  destination,  but  which 
were  not  even  broached  while  on  board ;  held,  that  the  policy  was  Talid. 
Such  a  representation  would  not  forbid  the  taking  on  hoard  a  whole  cargo  of 
spirit^  if  taken  ibr  transportation  in  the  r^inlar  course  of  bosineas.  ihotn  r. 
Bea  InB.  Co.,  22  Wen.  380. 

Where  4he  policy  states  the  insurance  to  be  for  account  of  A.  B.,  it  is 
equivalent  to  a  representation  that  A.  B.  is  owner.  KemMe  v.  Hhinektnderf 
8  J.  C.  130. 

Fraud  may  be  established  by'drcnmstanoes.  Lwmgskm  y  DdafidA^  3  Oai 
R40. 

A  jury  is  not  bound  to  conclude  that  the  insured  knew  of  a  loss  at  tho 
time  of  effecting  the  insurance,  because  two  of  the  Tessel's  crew  had  anrived 
'in  the  harbor  the  night  before,  and  intelligence  or  the  loss  had  been  received 
in  the  place  where  he  resided  on  the  day  when  the  policy  was  subscribed. 
Id. 

Every  fact  in  the  knowledge  of  the  assured,  which  enhances  the  ordinary 
risic,  and  which  would,  if  disclosed,  enhance  the  premimn,  ought  to  be  com- 
municated to  the  underwriters.    Setan  v.  £010,  1  J.  C.  1. 

In  effecting  the  insurance)  the  broker  stated  to  the  insurer  that  the  vessel 
was  expected  to  sail  the  latter  end  of  September,  or  the  beginning  of  Octo- 
ber. Ou  the  morning  of  the  day  on  which  the  insurance  was  effected,  a  ves- 
sel amved,  bringing  information  that  the  vessei  insured  had  sailed  about  the 
3d  of  October,  which  news  was  not  communicated  to  the  insurers.  The 
'  court  refused  to  grant  a  new  trial,  on  the  ground  of  its  being  a  concealment 
of  a  material  &ct|  after  the  verdict  of  a  second  jury  In  fiivor  of  the  phuntifC 
Livingston  v.  Delqfidd,  IJ.  R.  622. 

If  a  person,  who  is  a  subject  ot  and  residing  m,  a  belligerant  country,  be 
beneficially  interested,  a  eettui  que  tnut  in  property  warranted  neutral  his 
interest  should  be  disclosed  to  the  insurer.  Murray  y.  UnUed  Jns,  Co.,  2  J. 
0. 168. 

Thebisured  made  the  following  representation:  "I  have  information  of 
her  sailing,  and  she  oas  been  out  this  day,  26  days ;"  the  information  is  ap- 
plicable as  well  to  the  sailing  as  to  the  time' she  had  been  out;  and  although 
it  appears  that  she  nad  been  27  days  out,  .the  difference  is  immaterial  TTiS- 
liavu  ▼.  DeUifieUt,  2  Cat  R.  329. 

A  representation  that  a  man  has  been  a  naturalized  citizen  since  a  particu- 
lar year,  does  not  mean  that  he  was  so  in  that  year.  Ooulon  v.  Bowne^  1 
Cat  R.  288^ 

A  representation,  m  time  of  peace,  that  the  vessel  will  sail  in  ballast,  is 
substantially  complied  with,  tiiough  she  sail  with  a  trunk  of  merchandiss 
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JacksoQ  &  Perkins,  who  were  traders  owning  another  ^ird, 
to  load  the  vessel  for  the  West  Indies*;  he  to  furnish  one 
half  of  her  cargo,  and  they  the -other;  -eij^her  party  to  make 
Qp  any  deficiency  that  might  arise  oa  his  or  their  side ;  th€ 

and  a  ibw  barrels  of  gon-powder  laden  on  boanL  Suddey  y,  Mafidi^  2  Cal 
B.223. 

The  insured  is  not  boond  to  disclose  to  the  insurer  that  the  goods  insared 
are  oontraband  of  war,  as  such  goods  are  lawful  within  the  meaning  of  the 
policy.  Seton  v.  law,  IJ.  0.  1 ;  Skidmore  t.  DetdoUy,  2  J.  G.  77 ;  Jyhel  r. 
Jthindander,  id.  120;  S.  O,  affirmed  in  error,  lb.  487. 

A  representation  that  the  yessel  insured  is  American,  is  eqnivaleat  to  a 
warning.     Vandenheuvel  v.  Churchy  2X0.  173. 

A  representation  that  the  vessel  has  a  bill  of  sale  on  board  is  not  complied 
with,  unless  It  be  produoed,  or  ogsable  of  being  produced  when  occasion  re- 
quires ;  and  it  is  a  material  document,  and  lieoessaiy  to  be  on  board.  Mut- 
rayy.Alaop,  3  J.  a  47.. 

A  representation  to  the  insurer,  that  a  vessel  had  been  out  about  nine 
weeks,  when,  in  fact,  she  had  b^n  out  ten  weeks  and  four  dajs,  is  not  a 
material  misrepresentatton,  provided  tlie  latter  period  he  within  the  usual 
time  of  the  voyage ;  and  what  is  within  4he  usual  time  for  a  vessel  to  per- 
form a  vojftge  is  a  question  of  fMCt  for  the  Juiy.  Maeka^  v.  Shmelmderf  I 
X  a  4O84   Wmiama  v,  Jklqfleid,  2  Cai.  R.  329. 

The  insurer  is  presumed  to  be  acquainted  with  the  aJtnatioD  and  topo- 
graphy of  the  places  to  whioli  ilia  vessel  is  destined.  X>e  Limqwmtm  v.  Noo 
York  Ib-e  Ins.  Co.,  10  J.  R.  120. 

So,  if  there  be  no  havens  or  harbors  <m  the  oeest  to  which  the  vessel  if 
Insured,  that  fact  will  be  presumed  to  be  within  the  knowledge  of  the  insur- 
ers, and  need  not  be  disclosed.    Id. 

The  master  of  a  vessel  insured  to  Ifartiaique,  without  apeoi^ng  the  port, 
was  instructed  by  his  owner  to  keep  weU  to  the  eastward,  and  to  endeavor 
to  mako  a  .particular  port  in  IL,  and  if  he  should  be  turned  away  by  a 
cruiser,  then  to  go  to  L.,^and  take  the  first  opportuni^  to  get  to  If.  These 
ustructions  were  not  made  known  to  the  insurer;  but  tiie  court  held  tbo 
concealment  immateriaL  Tblcot  v.  Marine  Ins.  Cb.,  2  J  R.  130. 
.  If  the  policy  contains  no  warranty,  conoealment  of  the  residence  of  the  in- 
sured in  a  belligerant  country,  or  of  the  interest  of  such  person  in  the  proper- 
ty is  immateriaL    JSUing  v.  Scott^  2  J.  R.  167. 

It  is  necessary  to  disclose  how  long  a  vessel  had  been  in  tbe  port  fh>m 
which  she  is  insured,  unless  her  having  been  there  previous  to  the  insnranoe 
bad  enhanced  the  risk.    KemUev^  Bourne,  1  Col  R.  76. 

It  is  not  necessary  to  disclose  that  the  vessel  is  a  prize  ship,  except  in  tbe 
case  of  a  wanraaty  or  representation,  negativing  her  beiag  a  ship  of  that  de- 
acription.    Id. 

TtaX  the  insured  is  aauljeot  of  a  beUigenmt  state^  and  had  eiBigraled  to 
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irfaole,  however,  to  be  sold  in  the  West  Indiea,  and  the 
proceeds  invested  in  a  return  cargo.  Bot,  except  in  this 
transaction,  Valentine  iraa  totally  unconnected  in  btisiness 
with  the  partnership  of  Jackson  &  Perking  who  constituted 

thill  oonntrjr,  Jkigrante  hdlo^  and  becomfn;  naturalixed,  need  not  to  Ke  diB- 
dosed.    Dugwet  ▼.  Rkmdander,  m  error,  t  J.  C  476;  &  0.,  1  C.  C.  K  25. 

'Where  an  aflrignmetit  of  the  policy  does  not  vary  the  risk,  the  insurer  need 
tMt  have  notice.    JSbrJ  ▼.  Shaw,  1  J.  C.  ?]3. 

Where  there  la  no  warranty  or  representation,  the  sailing  with  a  faloe 
clearance  is  inmiateria),  and  ^beed  not  be  dncloaed.  BaamewaXl  t.  Chmrck^  1 
HtL  ft.  217. 

A  Teasel,  of  which  the  master  was  part  owner,  was  cast  away  and  IM 
•abont  ninety  mfles  from  the  port  of  desifnatlon,  where  the  other  part  owners 
resided,  who,  after  the  loss,  and  before  notice  of  it,  bad  insorance  madef 
there  being  no  actual  fhiud  hi  the  case,  it  depended  on  the  question  of  oon- 
structive  fraud,  on  the  ground  that  the  captain  had  not  taied  due  diligence  Id 
'Oomrounicating  mtelligence  of  the  loss ;  held,  that  the  nwister,  not  baring  di- 
rected insurance,  or  being  apprized  of  aiiy  intention  to  insure,  was  bound  ta 
'azercise  ordinary  diligence  only.    Andrem  r.  Mmine  Ins.  (h.,  9  J.  R.  32. 

A  Teasel  was  fssured  from  A.  to  B. ;  before  effecting  the  insurance,  an* 
other  Teasel  had  arrired  at  B.  from  A.,  which  place  she  left  subsequently  to 
the  sailing  of  the  Teasel  insured ;  it  is  not,  thence,  to  be  Intended  that  the 
insured  Icnaw  of  a  storm,  which  the  Tessel  that  arrived  had  encountered,  and 
ooncealed  the  fhot ;  and  his  communicating  to  the  insnrer  that  he  had  infor- 
mation  of  her  sailing,  is  a  sufficient  intimation  that  a  Teasel  which  sailed  with 
or  after  the  one  insured  had  arrived.     WWiarm  v.  Ddaftdi^  2  Gai  R.  329. 

If  an  Insured  send  orders,  by  sereriil  conTeyances,  to  insure,  and  afterward 
arrive  in  the  neighborhood  of  the  place  to  which  his  letters  were  directed, 
knowing  that  a  loos  had  in  the  meantime  happened,  and  on  board  a  vessel 
in  which  he  kne#  one  of  his  letters  to  be,  he  is  bound  to  give  his  agent  hi- 
formatioD  of  the  loss  by  the  same  miA  which  he  knew  would  cany  the  letter 
ordering  insurance ;  and  an  insurance,  efK?cted  under  such  cihnimstance% 
wni  be  TOld.  TToMfi  t.  DdafiM,  2  OaL  R.  924 ;  B.  C,  1  J.  'R.'i60 ;  a  C, 
affirmed  in  error,  2  J.  R.  626. 

When  the  policy  is  effected  fbr  '^whorn  it  may  concern,"  the  Insurer  has 
BO  right  to  say  that  the  name  of  insured  was  not  disclosed ;  in  ifodi  case,  the 
insurer  takes  upon  himself  the  risks  of  the  property,  whether  tieifigerant  or  • 
noutniL    £tt»n^  t.  Sbo^  2  J.  R  167. 

A  rapreaentation  is  daflned  to  be  a  collateral  statement,  either  by  parol,  or 
in  writing,  of  such  facts  or  circumstances  relatiTe  to  the  proposed  adTentura, 
attd  not  inaerted  fai  the  policy,  as  are  neoesaiuy  fbr  the  Infbrmation  of  the  as* 
•oror,  to  enable  him  to  fbrm  a  just  estimate  of  the  ri^  If  the  Act  or  oir- 
oumstance  appear  on  the  face  of  the  policy,  it  becomes  a  warranty,  and  not  a 
roprssentation ;  it  la  essential,  therelbre^  that  it  be  of  some  matter  out  o(  and 
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a  house  distinct  from  him ;  and  even  in  the  present  associar 
tion,  thoagh  they  were  to  share  in  profit  and  loss,  yet  it  was 
to  be  only  iii  {/roportion  to  the  lading  they  respectively  put 
on  board.    The  vessel  having  sailed  on  her  voyage,  j£|ck- 

collateral  feo,  tlie  eoatracti  aod  makes  bo  part  of  the  policy.  Vandervooti  y. 
SmiOi,  S  Gal.  R.  liS. 

A  bomfifU  eqailable  iotenest  ia  property,  of  wiiioh  the  le|^  title  ia  in  an- 
otfaer.  may  be  iuaared  voder  tko  (peneral  name  of  pcpperty,  or  bj  a  deqcii^ 
tioa  of  the  Cldng  inaiire^  unleao  there  be  a  folse  afBnnatioo  or  repreaentationy 
or  a  Qonocalmeiit  after  inquirj  of  tho  true  state  of  the  property ;  and  the  ap- 
plicant for  inwrence  is  not  boaad  to  state  the  partioi&Iar  interest  he  has  in 
the  premissa  to  be  insured,  unless  specirily  inquired  of  by  the  assurer.  3V* 
kr  T.  JBtna  Lts,  Oo^  8  Wen.  607. 

A  new  triiil  will  be  granted  where  the  judge,  instead  of  sal^mitting  the 
question  to  the  Jaiy,  whether  the  conoealment  of  the  tact  of  a  previotts  insii- 
ranoe  was  or  was  not  material  to.  the  risk  of  a  subsequent  iosuimnoe,  chaiged 
them  that  knowledge^  by  (he  assured,  of  a  previous  insunmeeb  and  neglect  to 
disckiee  the  &ot»  wss  such  a  conoeaUnent  of  a  fiio^  material  to  the  risk  ai^ 
•foided  Uie  second  polksy.    Id. 

The  necessity  of  diselosiog  the  title  of  the  applicaot  would  greatly  em* 
banass  tlie  operation  of  Insuianee,  without  aifording  any  essential  beneflt  to 
theoaoea.    M. 

Any  error  in  the  deduction  or  d«scriptionof  a  title  migbt  be  &taL    Id. 

The  insurer  ia  only  responsible  to  the  extent  of  the  interest  of  the  appli- 
csnt^  and  thai  must  be  shown  upon  the  trial  The  only  object,  therefore^  hi 
die  prevkius  disdosure  of  ic^  ia^  to  Muble  the  insureca  to  estimate  the  risk  and 
pvsminm.'   Id. 

What  &cta  within  the  knowledge  of  the  assured  are  material  to  the  rid^ 
and  neceesnry  to  be  communk»ted  t^-  the  sasurera^  at  the  time  of  the  apptti* 
cation,  is  matter  exclusively  (or  the  Jrr^  to  determine^  as  was  decided  after 
the  ftaSest  cousideratkm,  and  by  the*  highf^t  tribnnal  in  the  state.  Hfwi  Tmk 
tSmBm,  Cb.r.  WMui,  1SJ.B.1S;  S.  O.  U  J.  B.  il3. 

The  underwriter  on  a  policy  of  insnranc»  enters  into  the  contract  and 
computes  the  premiam,  in  fiiU  confidence  that  fSe  insured,  being  fully  in- 
fcrmed  of  all  ti^e  drcumetanoea  relating  to  the  Intf^'^ded  voyage,  has  dealt 
ftirly  with  him«  and  has  hept  back  nothing  whidi  H  "^ight  be  material  for 
him  to  know.  Every  fret  and  ckonmatanos^  therefore,  r^ich  can  posaihtf 
influence  the  mind  of  the  insurer,  hi  determining  whether  ho  r^U  underwrite 
(be  peKcy,  or  at  what  premhim,  ia  material  to  be  diaelose^  an^  •%  oonceal- 
inettt  thereof  w«n  viUate  the  policy,    ^r.  SHaMdi,  2  Gal  K  67. 

A  conoealment  ia  to  be  eonsideied,  not  with  reference  to  the  evs^  Vut  to 
ita  ellbet  at  the  time  of  makmg  the  contcact.  The  queetaon,  therofii^r^  f>«]it 
nhrays  be,  whether  under  all  the  circumstances,  thero  was  at  the  time  Me 
ipoliqf  was  underwritten,  a  Mr  representaftion,  or  a  oonosalmenl^  eitbec  4^ 
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son  &  Perkins,  previous  to  her  return,  m  consideratiott  of 
5,000*  diollars,  expressed  to  have  been-  paid,  but  when  itt 
fact  not  one  bad  evev  passed;  assigned  the  whole  of  her 
return  cargo  to  Abraham  Varicfc  and  the  defendant  Wia* 
ner,  "  to  be  applied  to  take  up  all  notes  drawn  by  Jackson 
k  Perkins  in  fiivor  of,  and  indorsed  by  Bennet  &  Brower^ 
80  far  as  thej  might  legally  be  so  applied  and  no  further.'' 
At  the  time  of  this  assignment,  which  was  totally  unknowl» 
to  Valentine,  the  assignees,  Varick  k  Wisner,  were  per- 
fectly acquainted  with  the  interest  of  Valentine,  to  whom 
no  communication  of  the  transaction  was  made,  and  on 

rigned  or  frandulenfr;  or,  tboogtk  oot  designed,  TaiTing  material^  the  object 
of  the  policy,  and  changing  the  risk  understood  to  be  run.    Id. 

It  is  always  a  queatton  bow  far  the  want  of  disclosure  of  a  paper,  admits 
ting  it  to  be  intentionally  a  false  one,  was  material  to  the  risk.  Le  Boy  y». 
thutbd  Ins:  0(y.,  7  J.  R.  943;  B^mwdl  t.  Ckwrck,  1  Cai;  R  217 ;  KmhU  r. 
Bowne,  1  Cai.  R.  75 ;  TakoU  v.  Marine  Ins,  Ox,  2  X  R.  130 ;  yMdm  t.  iffiw^ 
For*  M.  Go.,  re  J.  It  128'. 

In  an  action  on  aa  open  policy  on  goods  )ade»  on  beard  the  brig"  Miaerra^ 
at  and  from  New  York  to  Amsterdam ;  and  in  the  roemorandom  at  th» 
bottom,  the  property  insured  was  wanranted  to  be  American  property^;  and 
also  warranted  that  the  property  was  not  imported  by  the  exporters.  The 
vessel  was  taken  by  a  Britiali  privateei^  and  the  hides,  wkidi  were  insured;, 
were  condemned,  as  belonging  to  the  enemies  of  Great  Britain.  The  defend^ 
ants  objected  to  a  recovery  as  for  a  total  loss,  on  the  ground,  that  the  vessek 
had  on  board  »  certificate  of  origin  from  tke  French  eonsui,  and' that  the 
defendants  were  not  informed*  of  this  document  It  was  said  to  have  beeb 
a  false  paper,  and  the  efficient  cause  of  condemnation ;  but  the  court  held,, 
that  the  plaintiff  were- entitled  to  reoovd^,  saying,  "  admitting  the  certificate^ 
not  to  be  strictly  true,  tliere  was  no' evidence  of  any  maltk^t^  in  the  plain* 
tiffs,  the  jury  have  not  found  any  fraud  ia  thenn  in  respect  to  the  contests 
or  concealment  of  the  paper.  On  the  contrary,,  it  is  found  by  the  jury  that 
such  a  certificate  was  a  U8tta>  and  customary  document  on  board  of  a  vease)' 
for  France  or  Holland ;  and  it  was  hekl  that  tbe  insured  were  not  bound  to 
make  it  known  to  the  insurer.  J>  /Spy  v.  Vmiltiei  AuuranM  C^jxih]^  7  J. 
R.  843. 

If  he  aocept  the  abandoameBt,  the  subsequent  wages  wiU  be  obargeable  to 
him  aa  owner,  and  not  as  insurer.    Id. 

It  seems  that  the  particular  interest  which  the  insured  basin  the  property 
insured,  need  not  be  described  in  the  policy.  Thus,  a  mortgagor  or  mort- 
gagee need  not  disclose  bis  <|ualifled  or  partial  isteseat.  7Sradar'$  At.  Cb.  lu 
I(ober(9,  9  Wea.  408^ 
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tlie  arrival  of  the  sloop,  before  which  period  Valentine 
had  stopped  payment^  some  difficulty  about  the  division  of 
her  cargo  being  apprehended,  the  whole  was  put,  with  the 
consent  of  all  parties,  into  the  hands  of  the  defendants  to 
sell  on  commission,  upon  an  express  undertaking  by  them 
to  pay  separately  to  each  house  its  respective  proportion 
of  the  net  proceeds.  Subsequent  to  this,  the  house  of 
Jackson  &  Perkins  became  insolvent,  and  Jackson  being 
examined,  swore  that  Valentine  had,  after  placing  the  pro- 
perty with  Morris  &  Wisner,  agreed  that  his  share  should, 
in  the  first  place,  be  disposed  of  in  satisfaction  of  such 
balance  as  might  be  due  from  him  to  Jackson  k  Perkins 
on  account  of  the  shipment  and  taking  up^of  certain  bills 
then  unpaid,  but  indorsed  by  them  for  Valentine,,  in  con- 
sequence  of  which  they  had  taken  up  notes  to  the  amount 
of  1,884  dollars  and  94  centa  Every  word  of  this  was 
flatly  denied  by  Valentine,  who  deposed  that  he  always  de- 
clared to  Jackson  k  Perkins,  that  the  whole  of  his  interest| 
in  the  cargo  of  the  Nancy,  should  go  to  his  general  credi- 
tors, and  that  he  forbade  paying  any  of  his  notes,  as  both 
he  and  Perkins  k  Jackson  were  insolvent 

On  this  testimony,  the  counsel  for  the  defendants 
insisted  the  *plaintifib  ought  to  be  non-suited. '  1st  [*56] 
Because  Jackson  k  Perkins  were  so  interested  with 
Valentine  in  the  cargo  of  the  Nancy  as  partners,  or  other- 
wise, as  to  be  enabled  to  make  a  legal  transfer  of  the  whole 
cargo ;  2d.  That  the  assignees,  standing  in  the  place  of 
Smith  Valentine,  could  recover  no  more  from  the  defend* 
ants  than  Valentine  could  have  done  from  Jackson  k  Per- 
kins, and  as  to  them  a  balance  was  due,  there  consequently 
could  not  be  a  recovery. 

The  judge  having  overruled  the  last  position,  reserved 
tbe  fiist  for  the  opinion  of  the  court,  and  then,  leaving  the 
credibility  of  the  witnesses  to  the  jurors,  charged  for  the 
plaintiff,  in  favor  of  whom  the  jury  found. 

Application  was  now  made  to  set  aside  this  verdict,  and 
granit  a  new  trial  for  a  variety  of  reasons.    The  decision 
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of  tiie  oouii^  however,  was  ocmfined  to  Ibe  seeo&d  only, 
which  was,  that  aUowing  Yaleatiae  and  the  honse  of  Jack« 
son  k  Perkios  to  be  tenants  iln  common  of  the  cargo^  and 
therefore,  as  between  then),  no  action  would  lie,  yet  the 
promise  of  the  d^mdanla  tO)  aeconnt  sepaialiely  to  eaoh» 
rendered  them^liaU^  independeoit  of  the  nature  of  the  tenr 
ancy* 

SbjJdriBj  for  the  plaintifBi.  It  is  immaterial  how  many 
pemons  were  inteNsted  in  the  property  in  question,  or  of 
what  nature  their  interest  were ;  the  express  promise  of 
the  defendants  was  to  pay  aoomiiii^  to  the  several  r^hts, 
and,  therefore,  beeimie  a  separate  engagement  to  each  $» 
his  proportion. 

JRiker  and  WHkinSj  contra.  The  benefit  of  this  promise 
ie  claimed  by  assignees,  and,  therefore,  subject  to  all  the 
equities  which  could  be  urged  against  theif  bankrupt  The 
defendants  are  entitled  under  Jackson  &  Perkins;  whatr 
ever,  therefore,  they  might  claim  against  Valentine,  Morris 
k  Wisner  may  against  his  assignees 

Saphina  was  told  it  W99  unnecessaoy  to  reply. 

Af  Curiam,  It  was  left  to  the  jwy  to  decide  on  t&e 
accuracy  and  credibility  of  these  witnesses,  and  it  seems 
that  they  believed  Valentine.  The  only  question,  therefor^ 
IS,  whether  the  assignment  made  by  Jackson  &  Perkins^ 
can,  under  the  circumstances  of  this  case,  defeat  the  plain- 
tiflb*  recovery. 

From  the  manner  in  which  the  case  is  presented  to  the 
court,  it  is  to  be  intended,  that  the  defendants  have  sold 
the  cargo,  are  possessed  of  the  money,  and  that  no  diflir 
eulty  erats  of  ascertaining  the  respective  interesis  of  the 
parties.  It  will  not  be  necessary  to  decide^  whether  Jsdc- 
son  ft  Perkins  and  Valentine  were  partners  with  respect 
to  the  cargo.    If  they  were  not  there  could  not  exist 
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•a  flbadovr  of  doubt ;  and  if  they  were  partners,  [*57] 
the  objection  does  not  lie  in  the  defendants'  mouths. 
They  have  no  concern  with  the  partner8})]p ;  their  undei> 
taking  was  to  pay  each  hous^  separately,  the  net  proceeds 
of  lihe  propertry.  As  respects  the  defendants,  it  was  i^ 
several  and  distinct  undertaking.  The  csbe  is  too  clear  fof 
argument.  The  opinion  of  the  court  is,  that  the  plaintifib 
acre  entitled  to  judgment  on  the  verdict  [1] 

New  trial  refused. 


Smith  against  Cheethah. 

If  lo  aQoqrttin  the  qwmi^m  ofdanu^ies  a  Juiyagpree  that  each  shall  seidpwil 
such  earn  aa  he  ihinka  fit*  divide  the  aggregate  bj  12>  and  the  quotient  bo 
the  verdict^  it  is  an  irregularitj  for  which  it  will  be  set  aside.  The  oon* 
IbsaiotiB  of  jarymen  as  to  their  own  misbehavior  may  be  heard  in  appip 
ifig:  to  set  aside  a  verdict,  and  so,  tU  semb.  may  their  affidavits.  If  Jo^g- 
iq0ttt  has  been  entered  befbre  aifniment  brought  on  for  want  of  an  order 
tfrstay  proceeding^  and  the  Judge  refused  to  grant  one  merely  because 
he  thought  the  case  would  be  determined  within  the  first  four  days  of 
term,  it  will  be  no  objection  to  awarding  the  new  trial  ordered. 

This  was  an  actuxi  for  a  libel,  in  which  a  verdict  for 
tdO  dollars  had  been  rendered  io  favor  of  the  plaintiff 

i/tZZer,  on  behalf  of  the  defendant^  moved  to  set  it  aside 
tor  irregularity  in  the  Jury,  upon  an  affidavit  of  the  consta- 
Ue  who  attended  them,^  stating,  that  after  they  had  retired 
to  their  room  to  agree  on  their  verdict,  and  while  discus-* 
sing  the  matter,  he  heard  one  of  them  say  one  cent  danaksges 

[1]  Where  there  are  several  Jointly  interested  in  a  contract,  they  must  aU 
jfbk  as  plawtUb,  whether  suing  in  their  own  right  or  in  the  right  of  aaotiier, 
as  assignees,  trustees,  or  the  like.  Brinharhoffy^  Wemple^  1  Wen.  470.  Aa 
to  the  claim  being  joint,  the  necessity  of  joinder,  and  the  consequences  of 
B0D-jo!nder,  see  authorities  fhlly  collected  by  A.  Burr,  catfiumdo  Hot  defendul 
ia  Anytt  y^  Btad^ne^  &  Cow. -213 ;  alftx  Tide  Code^  sees.  97,  lOQ. 
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was  enough ;  another,  that  six  cents  damages  and  six  cents 
costs  were  sufficient ;  and  that  he  afterwards  saw  at  least 
six  of  the  jurors  take  a  pen  aud  mark  down  what  he  be- 
lieved, and  understood  to  be,  the  sum  that  they  thought 
proper  to  give  as  damages  in  the  cause,  and  from  what  he 
then  saw  and  be^rd,  he  understood  the  whole  sum  should 
be  divided  by  12,  and  the  quotient  was  to  be  the  verdict 
That  two  of  the  jurors  had  since  owned  to  him  that  the 
verdict  was  determined  by  an  agreement  that  each  should 
put  down  such  sum  as  he  thought  proper,  that  the  whole 
should  be  divided  by  12,  and  that  the  verdict  was  really 
thus  determined. 

These  facts,  he  contended,  were  sufficient  to  warrant  the 
application.  That  they  did  not  rest  solely  on  the  confes- 
sion  of  a  juror,  which  might  possibly  be  deemed  inade- 
quate, but  came  through  a  channel  perfectly  regular.  In 
Hale  V.  Cove,  1  Stra.  6:t2,  a  verdict  rendered  by  drawing 
of  lots  was  set  aside,  though  according  to  law.  The  prin- 
ciple of  that  case  applied  to  this.  It  was  a  determination 
without  regard  to  the  merits.  One  inveterate  juror  might, 
by  putting  down  a  large  sum,  insure  an  excessive  and 
ruinous  verdict. 

Emott,  contra.  The  case  cited,  and  all  others  on  the 
same  point,  went  on  this  principle,  that  it  should  not  be 
left  to  chance  to  determine  on  which  side  a  verdict  should 
be  given.    Here,  there  was  no  dispute  ^bout  the  party  in 

whose  favor  it  ought  to  have  been  rendered.  The 
[*68]    sum  only  was  to  be  ascertained.    Had  *each  juror 

mentioned  the  amount  of  damages  he  thought  rights 
to  come  to  an  agreement,  there  must  have  been  conces- 
sions. The  mode  complained  of  was  as  pure  and  innocent 
as  if  effected  by  word  of  mouth  or  conversation. 

Spencer,  J.  In  this  cause  the  inclination  of  my  mind  was 
again.st  setting  aside  the  verdict,  considering  it  indisputable 
that  the  affidavits  of  jurors,  and  of  course  their  confession^ 
could  not  be  received.    Were  that  the  law,  then  the  affi 
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davit  of  Murphy  woald  not  establish  the  fact  that  the  ver- 
dict was  the  result  of  chance.  Bat^  on  examining  the 
English  authorities  prior  to  the  revolution,  it  appears  to 
me  that  the  information  of  jurors,  as  to  what  passed, 
may  be  received.  The  only  decision  to  the  contrary  is  in 
PrioT  V.  Powers^  1  Keb.  811,  but  it  is  a  very  unintelligible 
and  illy  reported  case.  The  determination  in  JfelUsh  y. 
Arnold,  Bunbury,  51,  and  PhiUips  v.  Fancier,  Barnes,  441, 
show  that  the  information  of  jurors  may  be  received,  and 
I  cannot  perceive  any  principle  of  law  invaded  by  it  The 
affidavit  of  Murphy,  in  connection  with  confessions  pf  the 
jurors,  leave  no  doubt,  that  the  amount  of  damages  was 
ascertidned  by  each  person's  setting  down  the  sum  he 
thought  fit,  and  dividing  the  aggregate  by  twelve.  If  this 
practice  be  tolerated,  it  will  prevent  that  discussion  and 
examination  so  necessary  to  the  development  of  truth,  and 
so  essential  to  justice.  To  affirm  the  present  verdict  would 
be  to  sanction  a  practice  dangerous  in  the  highest  degree. 
I,  therefore,  am  of  opinion  that  a  new  trial  be  had,  and 
that  the  costs  abide  tlie  event 

Livingston  J.  E  veiy  verdict  should  be  the  result  of  re- 
flection, and  hot  the  effect  of  chance  or  lot.  Jurors  being 
sworn  to  determine  according  "to  evidence,"  suitors  have 
a  right  to  expect  that  they  will  examine  and  decide  upon 
it  to  the  best  of  their  ability  and  discernment  But  if  lot 
is  to  be  substituted  for  judgment,  if  deliberation  and  re- 
flection are  to  yield  to  the  cast  of  a  die,  parties,  instead  of 
exposing  themselves  to  a'heavy  and  useless  expense,  will 
gamble  away  their  rights,  or  have  recourse  to  more  intem- 
perate means  of  ascertaining  them.  The  practice,  there* 
fore,  cannot  be  to  promptly  nor  strongly  discountenanced. 
Accordingly  in  England,  where  so  much  pains  are  taken 
to  preserve  a  pure  administration  of  justice,  not  only  ver* 
diets  determined  by  lot  or  hazard  are  always  set  aside,  but 
every  species  of  misbehavior  in  a  jury  is  narrowly  watched, 
and,  if  not  punished,  the  party  affected  by  it  is  never  de- 
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nied  relief.  Tkaa  new  trials  have  been  granted, 
[*S9]    because  j  arora  have  been  ^allowed  to  go  at  large  by 

the  officers  having  the  custody  of  them ;  because 
they  had  taken  r^resbments  between  the  charge  and  de- 
livering tbeiF  verdict;  because  one  of  them  left  his  fellows, 
and  then  returned  with  a  paper  which  influenced  their  de- 
cifiion ;  because  a  juror  had  received  a  paper  from  the  plain- 
tiff aftier  leaving  the  bar,  and  especially  on  the  ground,which 
most  nearly  resembles  that  on  which  this  application'is  madoi 
I  mean,  that  of  determining  by  lot  Bro.  Abr.  tit.  Yard.  17, 
18,  8d  edit.  Ibid,  18,  14 ;  Her.  7,  1 ;  1  Sid.  285.  Thus,  in 
MsBish  v«  AmoU  Bunb.  61,  a  verdict  was  set  aside,  because 
whether  three  or  five  hundred  pounds  should  b^  given, 
waa  determined  by  throwing  up  cross  and  pile.  In  HaU  v. 
(hue.  1  Stra.  642,  because  two  papers  were  put  into  a  ha^ 
on  the  one  marked  P.  coming  out,  a  verdict  was  found  for 
tihe  plaintift^  which,  although  according  to  evidence  and  the 
judged  opinio^,  was  set  aside.  The  same  thing  was  done 
in  Phillips  V.  Fowkr^  Barnes,  441,  because  recourse  was  had 
to  casting  of  lots ;  and  in  Vaise  v.  Ddaval^  1 D.  &  E.  11.  IxL 
Mansfield  assented  to  the  propriety  of  the  rule,  but  would 
not  receive  an  affidavit  of  the  £ict  from  the  jurymen  them- 
selves, although  in  Phillips  v.  Fowler^  such  a  one  was  read. 
With  proper  submission  to  his  lordship,  it  appears  the  best 
and  higheot  evidenoe  of  which  the  case  admits.  K  a  man 
will  voluntarily  charge  himself  with  a  misdemeanor,  why 
should  he  not  be  indulged  ?  Are  not  criminals  in  England 
every  day  convicted,  and  even  executed,  on  their  own  con- 
fession? And  is  not  our  state-prison  filled  in  the  same 
way?  But,  perhapei,  it  may  be  thought  that  this  verdict 
cannot  be  classed  with  those  which  have  been  the  result  of 
dbAnce*  If  not,  tl^  method  pursued  was  still  naore  excep- 
tionable. Where  oha^ce  alone  is  tried,  the  decision  will 
sometimes  be  correct,  however  wrong  the  means  of  arriving 
at  it  Indeed,  not  many  centuries  back,  our  superstitious 
ancestors  considered  this  equivocal  mode  of  ending  a  con- 
txoversy  as  a  direct  and  legitimate  appeal  to  heaven,  and 
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ak  a  certain  way  of  diacoveritig  the  divine  will.  Here,  thiB 
method  of  deciding  as  effectually  preduded  a  proper  Exer- 
cise of  judgment,  as  that  of  chance ;  and,  what  is  worse, 
put  it  in  the  power  of  any  one  juror,  from  prejudice,  passion, 
or  other  bad  motive,  to  ruin  a  defendant.  He  is  only  to 
set  down  a  sum  sufficiently  large,  and,  if  his  fellows  adhere 
to  their  promise,  a  most  outrageous  verdict  will  be  the  con- 
sequence. Thus  no  onie  can  tell,  at  the  time  of  pledging 
himself,  what  sum  he  will  finally  agree  to.  .It  was  said  on 
the  argument,  that  this  might  be  nothing  more  than  an 
^say  to  produce  ab  understanding.  As  a  mei^ 
attempt  at  unanimity,  there  might  be  nothing  *very  [*60] 
reprehensible  in  it ;  but  it  is  impossible  to  regard 
wbat  passed  in  any  other  light  than  a  stipulation,  by  each 
than,  to  set  down  any  sum  he  pleased,  add  that  the  quo- 
tient arising  from  a  division  by  twelve  should,  at  all  events, 
become  his  verdict.  The  die  was  not  only  to  be  cast,  btit 
the  throw,  whatever  it  might  be,  abided  by.  If  evidence 
of  this  fact  may  not  be  received  from  a  juror  himself,  (which 
opinion,  however,  I  do  not  here  adopt,)  what  stronger 
proofs  than  those  we- already  hare,  can  be  required  of  the 
misbehavior  complaine<l  of?  The  constable  who  kept  the 
jury  swears,  "  that  from  what  he  heard  and  saw,  he  under- 
stood that  the  sums  set  down  by  the  several  jurors  were  to 
be  divided  by  12,  and  the  quotient  was  to  be  the  yerdiot." 
He  also  swears,  "  that  the  verdict  was  determined  by  an 
agreement  that  each,  should  put  down  such  sum  as  he 
thought  proper,  and  that  the  whole  should  be  divided  by 
12,  and  the  verdict  was  thus  determined."  Another  wit- 
ness informs  us  that  some  of  the  jury  acknowledged  the 
trbole  matter  to  him.  Stronger  than  all  this  is  the  silence 
of  ihe  jurors  themselves.  Exculpatory  affidavits  would 
hardly  be  rejected,  and  yet  not  one  is  produced.  We  can- 
not suppose  any  juror  would  be  so  regardless  of  character, 
and  so  insensible  to  the  calls  of  justice,  as  to  deny  the  plain- 
tiff so  small  a  boon.  In  the  case  cited  from  Bunbury, 
affidavits  had  been  made  by  persons  who  heard  the  juiom 
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talk  of  the  matter,  apd  great  stress  is  laid  on  ''  their  not 
thinking  fit  to  dear  themselves  by  outh."  So  in  Parr  v 
Seamea  and  oAers,  Barnes,  488,  where  a  verdict  hail  been 
determined  by  ''  hustling  halfpence  in  a  hat,''  the  court  gave 
the  plaintiff  an  opportunity  to  procure  affidavits  from  some 
of  the  jurors.  With  me,  this  silence  is  conclusive  evidence, 
.  not  only  of  the  truth  of  the  affidavits  so  far  as  they  go,  but 
of  every  inference  against  their  conduct,  which  the  circum- 
stances disclosed  will  in  any  degree  warrant  If  we  ask 
for  stronger  proofs,  and  at  the  same  time  adopt  Lord  Mans* 
field's  rule  of  shutting  the  mouths  of  the  jurors,  we  may  as 
well,  at  once,  close  the  door  on  all  inquiries  of  the  kind, 
and  leave  them  to  act  and  decide  as  they  please.  The  only 
case  from  which  Lord  Mansfield's  opinion  can  derive  any 
support  whatever  is  that  of  Prior  v.  Powsrs^  1  Keb.  811. 
There  one  of  the  jury  had  confessed  the  whole  matter,  but 
being  against  himself,  it  was  not  much  regarded,  and  the 
court  seem  afraid  that  if  they  granted  a  new  trial  they 
would  have  to  punish  the  jury,  which  could  not  be  done 
on  their  own  confession.  Why  the  judges  are 
[*61]  so  very  tender  of  the  *jury;  or  why  they,  as 
well  as  others,  may  not  be  punished  on  their  own 
confession,  which  is  the  highest  evidence,  we  are  not  told. 
But,  without  refuting  an  argument  which  is  founded  alto- 
gether in  mistake,  it  is  sufficient  to  say  that  this  decision 
took  place  in  the  16th  year  of  Charles  IL  ;  and  that,  since 
that  time,  information  has,  in  various  instances,  been  re- 
ceived from  the  jurors  themselves,  so  that  long  before  the 
revolution  it  ceased  to  be  a  precedent  in  England,  and  of 
course  is  not  now  binding  here.  The  case  of  Vaise  v.  Dda* 
val,  happened  since  the  revolution,  and  therefore  forms  no 
precedent  My  opinion,  on  the  whole,  is,  that  there  be  a 
new  trial  with  costs  to  abide  the  event,  agreeably  to  the 
decision  in  Hak  v.  Chve.  The  losing  party  ought  not  to 
pay  for  being  relieved  against  misconduct  and  irregularity 
in  a  jury,  any  more  than  against  the  consequence  of  a  mis- 
direction on  a  point  of  law. 
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Kent,  Ch.  J.  If  the  jury  cast  lots  for  whom  tbey  shall 
find,  it  would,  no  doubt,  vitiate  the  verdict  8  Black.  876. 
Hak  V.  Cbw,  1  Stra.  642 ;  Barnes,  488.  Prior  v.  Powers,  1 
Keb.  811.  Foy  v.  Harder,  8  Keb.  805.  But  the  better 
opinion  is,  that  the  fact  must  not  be  derived  from  the  jurors 
themselves,  since  the  court  cannot  take  notice  of  it,  with 
out,  at  the  same  time,  making  the  jury  answer  for  the  mis- 
demeanor. 1  Keb.  vhi  sup.  Vaise  v.  Delaval,  1  D.  &  E. 
ll.(a)  The  decision,  however,  in  PhUUps  v.  Fowler^  Barnes, 
441,  is  contra.  In  this  case,  then,  I  incline  to  the  opinion, 
that  so  much  of  the  affidavit  as  relates  to  the  confession  of 
the  two  jurors  ought  not  to  be  received,  although  I  do  not 
think  that  part  of  it,  if  proper,  adds  any  material  strength 
to  the  motion.  The  charge  here,  is  not  that  thS  jury  cast 
lots  whether  they  should  find  for  the  plaintiff  or  defendant, 
but  only  that,  in  ascertaining  the  amount  of  the  damageSi 
they  took  the  average  sum  deduced  from  the  different 
opinions  of  each  other.  This  has  no  analogy  to  the  case  of 
casting  lots,  or  determining  by  chance,  for  whom  they 
shall  find.  The  liquidation  of  damages  must  always,  in  a 
certain  degree,  be  the  result  of  mutual  concession,  since  the 
amount  of  the  injury  is  not  susceptible  of  being  ascertained 
with  mathematical  precision.  If  tliis  mode  of  collecting 
the  medium  of  their  different  opinions,  was  fraudulently 
abused  by  any  of  the  jury,  by  fixing  on  a  sum  intended  to 
be  extravagantly  high  or  low,  and  which  was  not  given  in 
good  faith,  it  would,  perhaps,  justify  our  interference ;  but 
no  such  fraud  appears,  or  is  to  be  presumed,  in  the  present 
case.  I  do  not,  therefore,  think  that  this  .mode  of  ascertain- 
ing the  average  sum  was  in  itself  exceptionable,  and  • 
if,  *when  ascertained,  it  appeared  to  the  jury  to  be  a  [*62] 
reasonable  sum,  under  all  the  circumstances  of  the 
case,  connected  with  sentiments  of  respect  and  conciliation 
'  for  each  other's  opinions,  I  think  it  was  not  improper  for 

(a)  See  Owen  and  another  t.  Warhaion,  1  New  Bep.  326,  that  the  court 
win  not  set  aside  a  Terdict»  upon  the  affidayit  of  a  juryman  that  it  was  de* 
oidedl^lot 
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4beih  finally  to  adopt  that  8am.[l]  As  we  aire  to  intend  all 
ihis  took  place,  for  nothing  appears  to  gainsay  it,  I  think 
•the  motion  ought  to  be  denied.  It  may  not  be  improper 
to  add,  in  confirmiition  of  this  opinion,  that  it  is  supported 
by  that  of  the  court  6t  common  pleas  of  Philadelphia,  in 
the  case  of  Qjmperffitnaite  v.  Janes,  2  Ball.  56,  and  whidh 
was  iafterwards  affirmed  in  the  sapreme  ooart  of  that  stata 

Thompson,  J.,  gave  no  opinion,  not  having  heard  thfe 
Argument. 

Tompkins,  J.,  had  been  ooneetned. 

New  trial 

'%*  After  the  decision  of  the  court  was  pronounced, 
Wilkins  observed,  that,  as  no  order  to  stay  proceedings 
had  been  served,  judgment  had  been  perfected  before  the 
Argument  took  place,  and  though  this  fact  was  unknown 

[1]  In  MUdheB  ▼.  Shk,  10  WendeU's  Rep.  696,  which  was  an  action  of 
dander,  the  jury,  after  an  moffectaal  attempt  to  agree  oti  a  verdict,  l^ft  it  to 
lot,  whether  the  verdict  shcmld  be  Yor  the  plaintiflb  or  defendants,  by  placing 
ballots  in  a  hat,  some  marked  prize,  and  others  being  blaok,  to  be  drawn  out 
by  the  jurors ;  and  if  more  pnzea  than  blanks  were  thus  drawn  out  of  the 
hat,  it  Was  agreed  the  verdict  should  be  fbr  the  plaintifi^  otherwise  Ibr  the 
defendants.    The  supreme  court  set  the  verdkit  thus  rendered  aside. 

As  to  particular  instances  of  misoonchict  of  jury,  which  will  set  aside  a 
verdict,  see  Douglass  v.  Ibnsey,  2  Wend.  362  ;  Wilson  v.  Abrahams^  1  Hill, 
207,  overruling  Branl  v.  jFbwfcr,  7  Cow.  262 ;  CoU  v.  Perry,  6  Cow.  684 ; 
Oliver  v.  Springfield  Presbyterian  Churchy  6  Cow.  283 ;  People  v.  DottgUxsSf  4 
Cdw.  26 ;  Hill,  ex  parte,  3  Cow.  866.  (It  is  irregular  for  a  jury  each  to  pot 
down  a  sum  which  they  find  for  the  party,  add  the  sums  together,  divide  bjr 
the  tiamber  of  jurors,  and  adopt  the  quotient  as  tbehr  verdict  Boherts  v.' 
FaHis,  1  Cow.  238 ;  Smith  v.  Thompson,  1  Cow.  221 ;  Hackky  v.  Hastis,  3 
J.  R.  262  ;  Thayer  v.  Van  Vleet,  6  J.  ft.  Ill ;  The  People  v.  Meamy,  4  J. 
R.294. 

Affidavits  of  jurors  in  excii^ation  of  themselves,  and  in  8niq>ort  of  their 
verdict,  are  admissible,  so  also  to  show  that  a  mistake  has  been  made  in  tak- 
ing their  verdict,  and  that  it  was  entered  differently  from  what  they  intended  * 
but  the  afildavits  of  jurors  are  not  to  be  received  to  impeach  a  verdict.  J>aina 
V.  Tucker,  4  J.  B.  487 ;  Jacksoa  ex  dem.  KooU  v.  Dickinson,  16  J.  B.  309. 
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to  the  counsel  concerned,  still  it  was  within  the  rule  of 
ShqAard  ads.  Oase^  Cole,  90. 

LlVli9^GST0N,  J.  I  imagined,  when  I  was  applied  to  for 
an  order,  that  the  argument  would  have  been  had,  and  the. 
determination  pronounced,  within  the  first  four  days  of 
term,  so  that  judgment  could  not  have  been  entered ;  other- 
wise, I  should  have  granted  the  order  to  stay  proceedings : 
the  defendant  must  not  be  prejudiced  by  my  omission,  or 
miscoQception. 


Jaokson,  ex  deirt  Sherwood,  against  Phelps. 

By  the  act  of  6th  of  April,  1803,  the  title  to  the  military  bounty  Iand«  yosted 
in  the  patentees  at  the  time  of  theh*  deaths  respectively,  though  they  died 
previous  to  the  27th  of  March,  1786. 

Ejecthekt  for  lands  in  Scipio,  in  the  county  of  Onon 
daga. 

Samnel  Mitchel,  the  patentee  from  whom  the  lessor  of 
the  plaintiff  derived  title,  was  a  soldier  in  the  New  York 
line,  who  died  in  October,  1781,  without  issue,  leaving  a 
brother  named  Martin,  and  a  sister  called  Mary.  By  the 
€fth  section  (vol.  2,  Greenleafs  ed.  883,)  of  the  statute,  (of 
the  6th  April,  1790,)  *'  to  carry  into  effect  the  concurrent 
resolutions  and  acts  of  the  legislature,  for  granting  certain 
lands  promised  to  be  given  as  bounty  lands,  and  for  other 
purposes  therein  mentioned,"  it  was  enacted  '*  that  the 
letters  patent,  directed  to  be  issued,  shall  issue  in  the  names 
of  the  persons  who  have  actually  served  in  the  line  of  the 
army  of  the  United  States,  as  designated  in  the  concurrent 
resolutions,  and  the  eleventh  clauso  of  the  act 
passed  on  the  ♦llth  day  of  May,  1784,  granting  [*68J 
the  same  to  such  persons  respectively,  and  to  their 
tespeotive  heirs  and  assigns  forever,  and  the  lands  to  be 

Vol-  in.  7 
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granted  in  and  by  the  said  letters  patent  shall  be  deemed, 
considered,  and  adjudged  to  have  vested  in  the  respective 
grantees  and  their  heirs  and  assigns  respectively,  on  the 
27th  day  of  March,  in  the  year  of  our  Lord,  1788 ;  and  all 
grants,  bargains,  sales,  devises,  and  other  dispositions  made 
by  any  of  the  said  grantees,  or  their  heirs  or  assigns,  of  the 
said  lands  so  to  be  granted  to  them  respectively,  or  «iny 
part  thereof,  between  the  said  27th  day  of  March,  in  the 
year  last  aforesaid,  and  the  date  of  such  letters  patent  re- 
spectively, shall  be  as  good  and  eifectual,  as  if  the  said 
letters  patent  had  been  granted  on  the  said  27th  daypf 
March  in  the  year  last  aforesaid/' 

Some  short  time  after  the  passing  of  this  law,  the  letters 
patent  for  the  premises  in  question  were  granted  to  Samuel 
Mitchel.  On  the  21st  of  October,  1797,  Martin  Mitchel,  by 
deed  duly  acknowledged  and  recorded,  conveyed  to  Thomas 
Pardy,  and  he  in  the  same  manner,  on  the  10th  of  Novem- 
ber, 1797,  conveyed  to  Sherwood. 

By  an  act  of  the  legislature,  entitled  "  An  act,  granting 
relief  to  certain  persons  claiming  titles  to  lands  in  the 
counties  of  Cayuga  and  Onondaga,"  it  is  in  the  first  section 
ordained,  "  that  the  title  to  all  lands  heretofore  granted  by 
letters  patent,  to  officers  and  soldiers  serving  in  the  line  of 
this  state,  in  the  army  of  the  United  States,  in  the  late 
war  with  Great  Britain,  and  who  died  previous  to  the 
27th  day  of  March,  1788,  shall  be,  and  is  declared  to  have 
been,  vested  in  the  said  persons  at  the  times  of  their  deaths 
respectively. 

At  the  trial  of  the  cause,  which  rested  on  one  single  de- 
mise from  the  lessor,  the  antecedent  facts,  documents,  and 
laws,  were  given  in  evidence  and  relied  on  by  the  plaintiff. 
He  also  proved  the  defendant  to  be  in  possession  of  the 
premises,  and  that  at  the  time  the  deed  from  Pardy  was 
executed,  it  was  agreed  between  the  lessor  of  the  plaintiif 
and  Samuel  Phelps,  the  late  husband  of  the  defendant, 
that  Sherwood  should  purchase  the  premises  from  Pardy, 
for  the  benefit  of  himself,  the  lessor,  Samuel  Phelps,  and 
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Others,  then  in  possession  of  the  premises,  commence  an 
action  to  try  the  validity  of  the  title  derived  from  Samuel 
Mitchel,  and  that,  on  establishing  it,  Phelps,  or  his  repre- 
sentatives, should  receive  from  Sherwood  a  deed  for  the 
premises  in  question,  at  4  dollars  per  acre.  On 
this  testimony,  the  defendant  moved  *for  a  non-suit^  [*84] 
which  being  overruled,  she  then  produced  a  deed, 
duly  recorded  and  acknowledged,  from  William  I.  Vreden- 
burgh  to  her  late  husband,  for  the  very  premises,  dated  the 
6th  of  December,  1794.  The  judge  having  charged  in 
favor  of  the  plaintiff,  the  jury  found  accordingly.  ^  A  case 
was  then  made,  subject  to  the  opinion  of  the  court  on  this 
point :  whether  any  title  passed  by  the  letters  patent  to 
Samuel  Mitchel,  the  soldier,  he  being  dead  at  the  time  they 
were  issued. 

T7ooc?M7ori/i,(  Attorney -General,)  for  the  plaintiff.  The 
decision  of  this  case  will  depend  on  the  acts  of  1790  and 
1803.  It  is  objected  that,  by  the  words  of  the  first  law, 
nothing  could  pass  to  the  soldier,  who  was  dead.  But  if 
it  was  meant  that  only  those  in  existence  on  the  27th  day 
of  March  should  take,  the  statute  would  never  have  di- 
rected that  the  lands  should  be  deemed  to  have  vested,  on 
that  day,  in  the  ^*heirs^^  of  the  patentees.  This  word  is  not 
used  merely  to  denote  the  quality  of  the  estate,  but\  has  a 
further  operation,  to  vest  it  in  the  descendants  of  those  not 
then  in  esse. — ^Doubts,  however,  having  been  entertained  on 
this  subject,  the  act  of  the  5th  of  April,  1808,  was  passed, 
which,  it  is  presumed,  puts  the  question  at  rest. 

EmoU,  contra.  The  expressions  relied  on  are  merely 
words  of  limitation.  The  legal  effects  of  words  in  a  stat- 
ute are  the  same  as  in  a  deed,  and  the  terms  used  in  the 
law  referred  to  were  only  to  give  a  fee,  not  describe  the 
persons  who  were  to  take.  If  a  devise  be  to  a  man  and 
his  heirs,  and  the  devisee  die  before  the  testator,  the  de- 
vise is  gone,  because  there  is  no  one  to  take  at  the  death 
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of  the  testatoFi  for  the  hein  cannot  come  in.  The  same 
principle  applies  in  this  case.  It  is  an  absarditj  to  saj 
the  legislature  intended  lands  to  rest  in  a  man  who  was 
antecedently  dead.  Besides,  what  rnle  of  descent  is  to  pre- 
vail ?  In  1782  the  common  law  would  govern.  In  1786 
we  changed  that  system,  and  abolished  the  rights  of  pri« 
mogeniture.  In  addition  to  these  arguments,  the  case 
shows,  that  at  the  time  when  Pardy's  deed  was  executed, 
there  was  «n  adverse  holding  under  color  of  title,  and 
therefore  nothing  passed  by  it 

Woodioorthf  in  reply.  The  &ct8  and  agreement  in  the 
case  do  away  all  the  argument  as  to  adverse  possession, 
and  show  the  whole  procedure  was  to  settle  the  question 
now  brought  up,  which  has  never  been  determined.  The 
8th  section  of  the  act  of  1808  prescribes  the  rules  of  de« 
scent,  and  establishes  those  of  1786.    We  allow  that  a  de- 

'vise  to  a  man  4pid  his  heirs  in  a  deed,  will  not 
[♦66]     *operate  as   a  de&ignatio  peraanc^  but  it  may  be 

otherwise  in  a  statute.  Because  the  one  conforms 
to  the  law ;  the  other  makes  it. — ^By  the  law  of  1808  the 
title  is  "  declarecP^  to  have  rested  in  the  persons  entitled  at 
the  times  of  their  deaths.  If  so,  it  must  descend  to  their 
heirs. 

LnnorGSTON,  J.,  delivered  the  opinion  of  the  court  In 
deciding  this  cause,  it  is  unnecessary  to  inquire  whether 
the  legislature,  by  its  resolution  of  the  27th  March,  1788, 
intended  to  comprise  within  its  bounty,  as  far  as  regarded 
the  line  of  this  state,  persons  not  embraced  by  the  act  of 
congress  of  16th  September,  1776 ;  or  whether  the  com- 
missioners of  the  land-office,  in  carrying  its  views  into 
effect,  have  expounded  them  too  liberally,  by  issuing  let- 
ters patent  to  soldiers  who  were  dead  at  the  time  of  its 
adoption :  or  wbether,  if  those  who  were  the  authorized 
agents  of  goyernment  have  erred  in  judgment,  as  to  the 
proper  oly*ect  of  gratuity,  bona  Jide  purdiasers  can  now  be 


HKW  YOAK,  UAY^  1805w  ^ 

rt — ■■■'■■■  ■  ■  ^  ■■ 

JaduoD  T.  Pheipff* 

disturbed.  Nor  is  it  of  any  use  to  settle  the  operation  of 
military  grants  under  the  act  passed  the  6th  April,  1790. 
It  cannot  be  dissembled^  however,  that  were  it  proper,  in 
this  collateral  way,  to  draw  into  question  the  validity  of 
a  public  grants  and  our  examination  were  limited  to  the 
terms  of  the  resolution,  and  the  effept  of  the  grants,  as 
fixed  by  this  law,  very  serious  difficulties  would  occur. 
Whatever  our  feelings  might  be,  or  however  strong  the 
claims  on  public  benevolence,  of  those  whose  fathers  may 
have  perished  in  fighting  the  battles  of  their  country,  we 
could  hardly,  without  some  violence,  or  indulging  an  im- 
proper sympathy,  give  to  these  proceedings  an  interpreta- 
tion as  latitadinary  as  the  commissioners  have  done.  From 
h  view  of  the  different  public  acts  relative  to  this  matter, 
and  a  securrcnoe  to  the  history  of  the  times,  we  should, 
perhaps^  be  opmpelled  to  say,  that  a  provision  was  designed 
for  such  officers  and  solders  only  as  were  living  in  March, 
1788. 

But  whatever  doubts  may  have  existed  on  these  points, 
and  on  which  uo  opiaion  is  now  intended  to  be  given, 
none  (san  reasonably  be  entertained  at  this  day,  with  res- 
pect to  the  validity  of  titles  derived  through  grants  to  mili- 
tary men  who  may  have  died  at  any  period  whatever  during 
the  British  war.  The  legislature  has,  greatly  to  its  honor, 
declared,  by  an  act  passed  the  5th  April,  1808,  that  the 
title  "  to  all  lands  theretofore  granted  by  letters  patent  to 
officers  and  soldiers  serving  in  the  line  of  this  state,  in  the 
army  of  the  United  States^  in  the  late  war  with  Great  Bri- 
tain, and  who  died  previous  to  the  27th  March,  1788, 
should  be,  and  thereby  was  declared  *to  have  been  [*66} 
vested  in  the  said  persons  at  the  time  of  their  res- 
pective deaths."  This  law  was  passed  with  a  full  know- 
ledge of  every  drcumstance,  the  same  having  been  brought 
to  public  view  by  the  commissioners  appointed  to  settle 
the  titles  to  this  property.  For,  so  long  since  as  the  year 
1800,  these  gentlemen,  in  a  very  able  report  to  the  gover- 
nor^ had  exposed  the  mistakes,  if  such  they  were^  which 
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had  been  made  in  a  great  many  instances,  of  granting 
lands  to  persons  who  had  died  during' the  war,  and  in  the 
inoperative  nature  of  all  such  patents.  They  went  far* 
ther ;  they  not  only  cautioned  government  against  render- 
ing those  grants  valid,  but  recommended  the  institution  of 
an  inquiry,  as  preparatory  to  a  resumption  of  the  lands. 
Nor  were  motives  of  interest  wanting  to  allure  to  a  mea- 
sure of  this  tind  ;  for,  by  a  schedule  accompanying  this 
report,  it  appeared  that,  as  far  as  had  then  come  to  the 
knowledge  of  the  commissioners,  the  state  would  have 
gained  in  this  way  near  two  hundred  thousand  acres  of 
land  in  a  very  valuable  part  of  the  country.  The  legisla- 
ture, however,  not  forgetful  of  the  services  which  the  pa- 
tentees had  rendered  in  establishing  the  independence 
of  their  country,  disdained,  in  a  moment  of  tranquility, 
and  when  no  danger  impended,  to  listen  to  suggestions  of 
interest,  but  with  generosity  not  very  common,  and  there- 
fore the  more  laudable  in  a  public  body,  confirmed  all 
these  patents  without  discrimination,  and  that  by  expres- 
sions so  apt  and  strong,  that  neither  on  the  argument  nor 
since,  has  the  plaintiff's  title  appeared  to  me  liable  to  the 
smallest  doubt  The  acts  being  declaratory  or  not  can  be 
of  no  moment,  as  it  respects  these  parties,  although  from 
its  subject  matter,  as  well  as  expressions,  it  would  seem 
more  naturally  to  belong  to  the  former  class.  As  these 
lands  belonged  to  the  state,  if  the  patents  were  void  or  in- 
oprative,  (for  it  is  not  pretended  they  have  been  granted 
before  or  since,)  it  was  competent  to  the  legislature  tofon- 
i5rm  and  quiet  the  titles  derived  under  them,  however  defec- 
tive they  were  before.  And  as  we  do  not  perceive,  from 
the  facts  before  us,  that  the  rights  of  any  person,  otherwise 
acquired,  will  be  affected  by  the  confirmation,  we  are  not 
bound  to  suppose  that  such  cases  exist.  It  does  not  ap- 
pear that  Vredenburgh,  who  conveyed  to  Phelps,  had  any 
title  at  all.  If  he  had,  it  is  not  pretended  that^he,  or  those 
under  whom  he  claimed,  derived  any  right  from  the  state. 
Something  was  said  of  an  adverse  possession  in  Phelps 
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at  the  time  of  the  execution  of"  Pardy's  deed  ;  but 
liow  could  this  be,  when  *Phelp8  had  agreed  that    [*67] 
the  purchase  should  be  made  for  the  express  pur- 
pose of  trying  the  validity  of  this  title?    Surely,  stronger 
evidence  cannot  be  required  that  Phelps  did  not  hold  ad 
Tersely  to  Pardy,  notwithstanding  his  deed  from  Yreden 
burgh,  than  his  willingness  to  take  under  the  former,  at  a 
stipulated  price,  so  soon  as  his  title  should  be  established. 
Would  it  not  be  monstrous  to  let  him  i^ow  set  up  his  own 
possession,  in  defiance  of  the  plaii^  understanding  of  both 
parties,  to  defeat  the  recovery  of  Sherwood  ? 

Nor  is  it  important  whether  the  act  of  April,  1808, 
passed  prior,  or  subsequent  to  bringing  this  suit.  Rather 
than  put  the  plaintiff,  who  has  now  a  perfect  title,  to  a  new 
action,  because  it  be  doubtful  whether  such  werc.the  case 
when  this  suit  was  commenced,  and  for  no  other  purpose  than 
to  prevent  the  defendant's  liability  to  costs,  I  prefer  consi- 
dering the  law  as  relating  back  to  the  time  of  issuing  the 
patent,  which  comports  also  with  the  intention  of  the  legis- 
lature.   The  poetea  must  be  delivered  to  the  plaintiff. 

ELent,  Ch.  J.  Upon  this  case  the  two  following  ques* 
tions  have  been  made.  1st.  Whether  there  was  an  adverse 
possession  of  the  premises  at  the  time  of  giving  the  deed 
from  Mitchel  to  Pardy,  so  as  to  render  the  same  void ;  2d. 
Whether  the  original  grant  from  the  state  to  Mitchel,  was 
a  sufficient  basis  to  support  the  plaintiff's  title. 
,  1.  It  appears  that  a  deed  of  the  premises  was  executed 
by  William  I.  Vredenburgh  to  Samuel  Phelps,  on  the  6th 
of  December,  1794,  and  although  it  is  not  stated  when 
Phelps  took  possession  under  that  deed,  yet  we  find  him 
in  possession  on  the  10th  of  November,  1797,  only  a  few 
days  subsequent  to  the  deed  to  Pardy.  From  this  it  might 
be  presumed  that  he  was  in  possession  as  early,  at  least,  as 
the  time  of  the  sale  to  Pardy,  and  if  so,  his  possession  was 
under  color  of  title,  adverse  to  that  of  Mitchel.  But,  not* 
withstanding  this  might  have  been  the  case,  I  think  that 
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Phelps  concluded  himself  from  making  that  o1]^ection« 
When  the  lessor  of  the  plaintiff  purchased  from  Pardy,  it 
was  with  the  knowledge  and  assent  of  Phelps,  and  he  was 
eventuallj  to  be  bBnefited  by  it  on  the  terms  stated  in  his 
agreement  It  was  agreed  between  them,  that  the  lessor 
of  the  plaintiff  should  purchase,  and  bring  a  suit  thereupon 
to  try  the  validity  of  the  title  derived  through  Paidy. 
This  was  a  waiver  of  the  objection  now  set  up ;  for  the 

object  of  the  agreement  was  to  try  the  validity  of 
[^68]    *the  title,  as  it  had  existed  in  Mitchel.    The  parties 

never  had  in  view  this  mere  technical  objection, 
which  does  not  go  to  the  merits  of  the  title.  It  would  be 
against  good  faith  for  the  tenant,  or  one  under  him,  now 
to  set  it  up,  and  it  therefore  ought  not  to  be  permitted. 

2.  It  is  stated  that  the  action  was  commenced  in  the  year 
1798,  and  I  am  of  opinion  that,  at  that  time,  the  letters 
patent  to  Mitchel  were  nugatory  and  void,  and  the  property 
remained  vested  in  the  people  of  this  state.  The  act  of  6th 
of  April,  1790,  gave  letters  patent  for  the  military  bounty 
lands  an  operation  from  the  27th  of  March,  1783,  so  as  to 
be  deemed  to  have  vested  title  in  the  grantees  from  that 
time ;  and  the  legislature  were  no  doubt  competent  to  ^ve 
their  letters  patent  a  relation  back,  to  a  time  anteric^*  to  the 
issuing  thern. .  Considering  the  promise  that  the  state  had 
made  to  their  two  regiments  of  infantry,  by  the  resolution 
of  the  27th  of  March,  178S,  this  relation  back  to  that  time 
was  no  more  than  a  just  execution  of  that  original  promise^ 
and  not  being  to  the  prejudice  of  third  persons,  it  was 
conformable  to  general  principles  qf  law.  18  Vin.  Abr.  tit 
Relation,  D.  E.  But  this  act  of  1790,  could  not,  by  any 
just  construction,  be  considered  as  authorizing  grants,  when 
the  person  to  be  designated  as  the  grantee  was  not  alive  in 
March,  1788.  The  resolution  of  the  legislature  evidently 
referred  only  to  officers  and  soldiers  then  in  esse,  and  oom- 
posing  the  regiments  commanded  by  Yan  Schaick,  and 
Van  Cortlandt ;  and  the  resolution  of  congress  of  the  16th 
September,  1776,  on  which  the  resolution  of  the  legislaturo 
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was  framed,  only  applied  to  the  soldiers  who  should  con- 
tinue to  the  end  of  the  war,  and  to  the  representatives  of 
those  who  should  be  slain  by  the  enemy.  Theie  could  be 
BO  pretenoe  that  a  soldier  who  died  before  1783  was  within 
those  provisons^  and  the  act  of  1790,  by  making  the  letters 
patent  to  be  issoed  in  pursuance  of  the  resolution,  to  refer 
back  to  the  date  of  the  resolation  and  no  further,  moat  un- 
doubtedly meant^  that  they  should  correspond,  and  be  com- 
menaorate  only  with  the  former  provision.  There  is  no- 
thing in  the  word  of  the  act,  when  attentively  considered, 
that  iavors  a  di£ferent  construction ;  and  it  would  indeed 
have  required  the  most  explicit  and  positive  provision  to 
have  extended  the  grants,  by  relation,  anterior  to  the  period 
of  1788,  and  beyond  the  limits  of  the  original  contract  The 
act  of  the  5th  April,  1808,  appears  *to  reach  and  help  these 
patents,  made  to  persons  who  were  dead  in  1788,  by 
reviving  *the  grant  and  giving  it  a  relation  back  to  [^69] 
the  life  of  the  grantee.  It  declares  ''  that  the  title  to 
all  lands  before^granted  by  letters  patent  to  officers  and  sol- 
diers serving  in  the  line  of  this  state,  in  the  army  of  the 
United  States,  in  the  war  with  Great  Britain,  and  who  died 
previous  to  the  27th  of  March,  1788,  shall  be,  and  is  declared 
to  have  been,  vested  in  the  said  persons  at  the  time  of  their 
deaths  respectively."  This  act  does  not  appear  to  have  been 
intended  as  a  declaratory  act,  and  we  ought  not  to  presume  it 
to  have  been  so  intended,  when  we  do  not  perceive  any  solid- 
ity in  the  opinion  that  such  was  the  antecedent  law.  And  if 
this  last  act  was  a  declaratory  one,  it  would  not  be  binding  on 
the  courts  as  such,  although,  as  a  legislative  opinion,  it  would 
deserve  and  receive  very  respectful  consideration.  I  con- 
sider, therefore,  this  act  of  1783,  as  introductory  of  a  new 
rule  in  respect  to  the  letters  patent  in  question ;  and  had  it 
passed  before  the  commencement  of  the  present  suit,  it 
would  have  conclusively  established  the  plaintiff's  title. 
The  last  provision  affects  no  other  rights  than  those  of  the 
iatate.  There  cannot  arise  any  conflicting  title  in  conse- 
quence of  it,  and  it  rested  with  the  legislature  in  its  dis- 
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cretion  to  part  with  its  title  to  the  premises,  in  the  modei 
and  to  the  extent,  it  should  deem  advisable.  But  a  title 
acquired  after  the  commencement  of  the  suit,  cannot  be  in- 
troduced upon  the  trial,  unless  it  be  one  derived  from  the 
defendant,  since  this  would  be  to  charge  the  defendant  with 
the  costs  of  the  suit.  For  thig  reason  I  think  the  plain* 
tiff  ought  to  have  been  non-suited  at  the  trial,  notwith- 
standing he  appears  to  be  now  vested  with  a  yalid  title.  [1] 

Judgment  for  the  plaintiff. 


SHErFiELD  against  WatsoN". 

A  goyerament  agent^  though  kfiown  to  be  such,  oontracting  for  things  for  the 
nae  of  government,  will  be  personally  liable  on  his  contract,  unless  ha 
make  it,  in  his  official  character,  on  account  of  goyemment,  and  the  partj 
contracted  with  appear  to  have  looked  to  the  goyemment  alone  for  com* 
pensati<»L[2] 

Assumpsit  for  work,  labor,  and  materials  in  making  two 
drafts  and  models  for  the  frigate  Adams,  at  the  defendant's 
request.  There  being  no  dispute  about  the  facts,  a  verdict 
was  taken  by  consent,  subject  to  the  opinion  of  the  court^ 
on  the  following  case. 

The  defendant,  who  was  publicly  known  as  the  navy 
agent  for  the  general  government,  in  consequence  of  orders 
to  have  the  Adams  built,  wrote  to  the  plaintiff  a  letter,  on 
the  subject  of  the  present  suit,  couched  in  these  words : 

[♦70]  *July  8th,  1799. 

"Sib,— 
"  I  pray  you  to  make  a  draft  of  the  ship  as  soon  as  pos- 
sible, for  which  you  shall  have  the  usual  allowanoe  fix)m 
Your  bumble  servant, 
"  To  Mr.  Sheffield."  James  Watsok. 

[1]  See  i^A«- V.  IVcMf,  10  J.  R  496. 

[2]  A  public  agent,  in  hia  known  official  capacity,  employing  a  man  to 
nrork  on  account  of  government,  is  not  personally  liable  for  his  wagei. 
Waiker  y.  SuHXrtuHmi,  12  J.  R.  444. 
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The  plaintiff,  in  pursuance  of  this,  made  a  draft  and 
model  on  a  scale  of  108  feet;  but  directions  having  been 
given  to  the  defendant  to  oonstruct  the  frigate  on  larger 
dimensions,  he  ordered  another  draft  and  model,  which 
were  accordingly  furnished  by  the  plaintiflf,  who  shortly 
after,  in  conjunction  with  one  John  Jackson,  entered  into 
a  written  contract  with  the  defendant  for  building  the  ship. 
In  this  agreement  Watson  styled  himself  '^  agent  for,  and 
in  behalf  of  the  United  States." 

In  ship-building,  modelling  and  drafting  are  distinct 
charges,  and,  on  the  present  occasion,  constituted  no  part 
of  the  demand  against  government,  they  employing  a  regu- 
lar draftsman  of  their  own,  whose  business  it  is  to  furnish 
drafts  and  models  for  government  ships,  though,  firom  some 
particular  circumstances,  he  had  not  done  it  for  the  Adama 

Upon  these  facts  it  was  submitted  to  the  court  to  deter- 
mine whether  the  plaintiff  was  entitled  to  recover  for  one 
or  two  drafts  and  models,  or  whether  he  was  entitled  to  re- 
cover at  all.  If  for  the  two,  the  verdict  to  be  entered  for 
800  dollars ;  if  for  one  only,  for  150  dollars;  but  if  not  at 
all,  then  to  be  entered  for  the  defendant. 

Blake^  for  the  plaintiff.  This  case  will  turn  on  the  intent 
of  the  parties.  Whether  Sheffield  considered  the  defend- 
ant as  acting  in  his  individual  capacity,  or  as  agent  for  the 
United  States.  The  intendment  of  law  would  naturally 
view  him  in  the  first  of  these  lights,  for  whoever  contracts 
for  the  labor  of  another,  Bssumea  prima  fade  responsibility 
of  payment.  This  alone  would  be  sufficient  to  induce  in 
the  plaintiff  a  belief  that  he  was  to  look  to  the  defendant 
for  his  money.  He  would  perform  the  services  required 
under  that  impression,  and  with  that  intent.  This,  there- 
fore, is  to  be  the  rule  of  construction  to  ascertain  who,  by 
the  plaintiff,  was  contemplated  as  his  paymaster.  To  show 
this  intent  of  the  parties  ought  to  govern,  1  Pow.  on  Gont. 
248.  The  fact  relied  on  to  destroy  this  general  re- 
sponsibility, and    establish  *the  contract  to  have    [*71] 
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t>e6n  entered  into  with  another  intent,  is  that  the  de- 
fendant was  known  to  be  the  agent  of  the  United  StateA 
Against  this  the  letter  of  the  plaintiff  speaks  a  plain  Ian* 
guage;  and  for  the  very  services  the  plaintiff  rendered, 
government  have  an  officer  of  their  own,  and  could  no^ 
therefore,  be  resorted  to  b j  us. 

Hopkins  and  Eurison^  contra*  The  question  is,  whether 
a  known  agent  of  the  United  States,  acting  in  a  line  palpa* 
bij  for  the  service  of  the  public,  shall  be  responsible  in  his 
individual  character,  on  the  contracts  he  may  thus  make 
for  government.  The  contrary  is  firmly  settled,  Myrik  v. 
Beaver,  1  East,  185 ;  Riee  v.  Chute,  id.,  579 ;  Macbeath  v.  ffaU 
diman,  1  D.  &  R,  172 ;  Unwin  v.  Woohey,  id.,  674.  If  the 
plaintiff  is  to  recover,  the  defendant  must  lose  the  money. 
The  agent  of  even  an  individual,  if  known  to  be  acting  for 
his  principal)  does  not  incur  any  liability ;  a  fortiori  the 
agent  of  government  No  surprise  is  pretended;  the 
plaintiff  contracted  with  his  eyes  open,  and  to  make  a  gov* 
emment  agent  responsible,  there  must  be  clear,  unambigu* 
ous  circumstances  to  show  he  contracted  in  his  private  oa^ 
pacity. 

Gaines,  in  reply.  That  an  agent  may  bind  himself  by* 
contracts^  made  for  his  principal,  is  admitted.(a)  In  addi* 
tion  to  the  facts  -already  relied  on  to  evince  that  was  the 
case  in  the  present  instance,  the  conduct  of  the  parties 
themselves,  when  intending  it  to  be  otherwise,  may  be  re-^ 
ferred  to.  In  contracting  for  building  the  frigate,  Mn. 
Watson  describes  himself  as  agent  for  and  in  behalf  of  the 
United  State&  When,  therefore,  he  does  not  so  icngage, 
he  must  mean  to  personally  undertake.  There  is  a  case  iu 
Strange,  {Thomas  v.  Bishop,  2,  Stra.  956,)  where  a  Qashier 
of  a  public  company  was  held  answerable,  in  his  private 
<^acity,  for  a  bill  accepted  by  him  in  his  own  name,  though 

(a)  Whether  he  contracts  for  himself  or  his  principal  is  a  matter  of  fact  fat 
a  Ja^.    CMtrtU  y.  Ihame  cmd  aJBSara,  Jannaxy,  1802.    U.  a,  Kent^  (%.  X 
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directed  to  him  as  cashier,  and  drawn  upon  the  funds  of 
the  company.  Words  tantamount  to  those  used  in  this 
letter  have  been  ruled  to  create  an  individual  responsibility. 
In  Ofeneral  Burgoyne*s  case,  cited  in  Macheath  v.  Haldiman, 
the  expressions  were,  that  the  plaintiff  **  should  be  paid  at 
the  same  rate  as  the  provost- marshal  under  General  Howe," 
and  they  were  held  to  work  a  personal  liability.  When- 
ever the  rule  contended  for  on  the  other  side  has  Feen  al- 
lowed to  operate,  the  terms  of  the  contract  have  shown 
that  it  was  entered  into  with  a  reference  to  government. 
In  Macbeath  v.  Haldtinan,.ihe  plaintiffs  accounts  were  made 
out  "  government  debtor ;"  and  the  whole  of  the  corres- 
pondence stated  in  the  report,  manifests  the  same  idea. 
So  in  Unwin  v.  Woolsey,  the  charter-party  was  expressly 
"  for  and  on  account  of  gavernment."  All  the  cases 
referred  to  have  the  *same  or  some  other  similiu:  [*72] 
ingredient,  distinguishing  them  from  the  present. 
Under  a  system  so  widely  extended  as  ours,  to  turn  over  "to 
the  administration  every  man  who  might  furnish  that  which 
the  country  requires,  would  be  ruinous,  and  impede,  if  not 
totally  obstruct  the  public  service.  Suppose  the  rations  of 
an  army  delivered  to  a  commissary,  must  the  recourse  be  to 
government  alone?  The  defendant,  in  giving  directions 
for  the  models,  either  acted  under  the  orders  of  g;overn- 
ment,  or  he  did  not.  In  the  first  case,  he  either  has  re- 
ceived, or  will  receive,  the  amount  of  the  present  contest; 
if  so,  be  suffers  nothing  by  the  recovery.  In  the  second, 
he  must  have  intended  to  act  for  himself  and  is  therefore 
liable  on  his  contract. 

Livingston,  J.,  delivered  the  opinion  of  the  cotrrt.  It 
'  k  not  enough  the  plaintiff  knew  the  defendant  to  be  navy 
agent^  and  that  the  frigate,  whose  model  he  was  to  make, 
was  to  be  a  public  ship  of  war.  Before  we  send  him  to 
government,  for  redress,  it  should  appear,  as  well  that 
Watson  contracted  in  his  official  character,  and  on  account 
cf  the  United  States,  as  that  Sheffield  gave  credit,  and  in- 
tended to  look  to  the  government  alone  for  compensation. 
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No  one  would  do  any  thing  for  a  public  agent,  were  he 
compelled  for  every  demand,  however  small,  to  send  his 
account  to  the  seat  of  government,  or  to  petition  congress 
for  relief  The  expense  and  delay  would,  in  many  cases, 
be  greater  than  the  sum  due  might  be  worth.  Never  be- 
fore  was  it  insisted  that  every  carpenter,  ship-chandler,  &c-., 
who  had  supplied  materials,  or  bestowed  labor  on  a  public 
vessel,  had  no  recourse  against  the  person  employing  him. 
The  consequence  would  be,  either  an  unwillingness  to  work 
for  the  public,  or  an  exorbitant  price  would  be  asked,  as  an 
indemnity  for  the  inconvenience  of  applying  to  the  legishi- 
ture,  or  some  distant  office  for  a  settlement  It  is  more 
reasonable  that  an  agent  who  receives  a  salary  or  a  com- 
mission, should  be  personally  answerable  to  all  who  are 
employed  in  his  department.  He  trusts  government  His 
acceptance  of  the  office  is  voluntary.  He  is  compensated 
for  his  services ;  and,  so  long  as  he  acts  within  his  instruc- 
tions, he  runs  no  risk  of  having  any  proper  account  disiU- 
'  lowed.  In  ordinary  cases  he  will  not  be  alarmed  at  a  re- 
sponsibility, which,  upon  great  occasions,  such  as  provision- 
ing an  army  or  the  like,  may  be  avoided,  by  taking  care  so 
to  model  the  contract  as  to  leave  no  doubt  that  the  party 
was  willing,  and  intended  to  look,  not  to  him,  but  to  the 
public.  •  Where  this  precaution  is  omitted,  he 
[*78]  *ought  to  be  liable  for  everything  done  at  his  re- 
quest, although  his  character  be  known,  and  that 
the  services  rendered  are  on  public  account  Here,  on  the 
contrary,  is  something  very  like  an  express  undertaking 
on  the  part  of  Watson  to  pay.  For  what  other  construc- 
tion can  be  put  on  the  conclusion  of  his  letter,  in  which  he 
declares  that  thd  plaintiff  "  shall  have  the  usual  allowance 
from  his  humble  servant?"  His  public  character  is  not 
brought  to  view,  nor  is  the  plaintiff  referred  to  government 
for  satisfaction.  It  must  have  been  upon  reasoning  like 
this  that  the  lord  chancellor,  assisted  by  two  of  the  judges 
of  the  king's  bench,  proceeded,  in  the  case  of  JEhrsky  v. 
BeUf  1  Bro.  Ch.  Bep.  101,  in  notis.    They  considered  the 
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commissioners  named  in  an  act  of  parliament  for  carrying 
on  a  certain  navigation,  personally  liable  to  the  undertaker, 
although  he  knew  they  were  exercising  a  public  trust,  and 
ihey  had  signed  the  several  orders  in  that  capacity. 

It  is  not  intended  to  shake  any  of  the  English  authoritiea 
on  this  point.  None  are  to  be  found  in  which  the  party 
was  denied  a  remedy  against  his  immediate  employer,  but 
on  the  principles  here  recognised.  In  Mekhart  and  others 
r.  Hakey  and  others^  (8  Wils,  149,)  Lord  Mansfield  thought, 
from  the  circumstances  disclosed,  (but  what  they  were  do6s 
not  appear,)  that  the  forage  and  provisions  furnished  the 
British  troops  were  '^  upon  the  public  faith  and  credit  of 
government,"  and  therefore  non-suited  the  plaintiff.  So  in. 
Macbeath  v^  Haldiman,  the  plaintiff  had  made  "  govern- 
ment debtor  for  sundries  supplied  by  order  of  the  "  lieute- 
nant-governor," and  on  this  circumstance  the  court  laid 
great  stress.  The  supreme  court  of  the  United  States,  in 
Hodgson  v.  Dexter,  1  Crancb,  345,  regarded  the  contract  as 
made  ''with  a  view  entirely  to  government."  When  this 
appears,  it  will  be  unjust  to  charge. the  ofiiQer;  but,  as  the 
contrary  may  fairly  be  inferred  as  the  understanding  and 
agreement  between  the  parties,  the  plaintiff  must  have 
judgment  for  300  dollars,  and  this  is  the  unanimous  opin- 
ion of  the  court.  [1] 

Judgment  for  the  plaintiff  for  his  whole  demand. 

[1]  A  raperintflDdent  of  aflTMra  on  the  canals  of  this  state,  although  an  agent 
of  the  8tate»  is  personally  liable  in  an  action  on  the  case,  for  damages  sos- 
tidned  hj  an  individual,  through  the  negligence  of  workmen  employed  in 
making  repairs.     Shephard  v.  Lincoln^  17  Wen.  250. 

It  seems,  that  in  an  action  against  the  superintendent,  for  non-feazance,  it 
would  be  necessary  to  show  his  office  and  all  other  facts  necessary  to  fix 
upon  him  the  duty  of  making  repairs,  as  that  he  had  funds,  Ac.,  but  for  non- 
feazanoe,  it  is  enough  to  prove  negligenoe  or  mismanagement    Id. 

A.  superintendent  of  canals  Is  not  pereonally  responsible  for  work  done,  or 
materials  found,  at  his  request,  for  the  repair  of  canals  or  works  connected 
therewith,  unless  it  is  manifbst  that  it  was  the  intention  of  the  parties  that  he 
riiOttld  be  personally  liable.  A  naked  promise  to  pay  is  not  enough  in  such 
ease  to  create  a  personal  obligation.     Ot^wme  t.  JEarr,  12,  Wen.  179. 

State  agents,  by  an  unauthorized  contract^  sell  its  bonds  or  certificates  of 
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fltodcs  on  credit  to  an  irrespoDsible  purchaser,  cbaigeable  with  notice  of  the 
agent's  want  of  authority ;  held,  that  the  securities  being  negotiable,  so  as  to 
render  them  valid  in  the  hands  of  a  bona  flde  holder,  the  state  was  entitled 
to  an  injunction  restraining  the  purchaser  from  transferring  them  or  their 
proceeds,  and  to  have  a  receiver  appointed  of  such  as  were  itiU  under  the 
purchaser's  control,  together  with  the  proceeds  of  the  r^due.  Jhkfiiid  r. 
Stait  of  lUinots^  2  Hill,  169. 

Tlie  comptroller  is  the  general  agent  of  the  state  in  its  fiscal  department,  and 
has  authority  without  any  express  legislative  provision,  to  accept  addltionad 
collateral  security  from  the  debtors  of  the  state.   Jaekton  t.  Brown^  6  Wen.  MO. 

A  state  passed  a  law  for  the  borrowing  of  money,  and  authorized  its  gov- 
emor  to  issue  and  sell  bonds  or  certificates  of  stock  for  the  amount  bor* 
rowed,  declaring,  however,  that  the  stock  should  not  be  sold  for  less  than  its 
par  value,  and  empowering  the  governor  to  appoint  agents  to  effect  the  loan; 
and  a  loan  was  effected  upon  the  terms  that  the  money  should  be  paid  \j 
instalmentBi  and  at  deferred  periods,  but  that  interest  should  commence  im* 
mediately  upon  the  whole  sum,  and  certificates  of  stock  were  issued  and  de- 
livered to  the  lender ;  held,  that  the  contracts  were  not  obligatory  upon  the 
state,  because  the  agents  had  exceeded  their  authority,  first,  in  selling  the 
stock  upon  credit,  and  secondly,  in  agreeing  that  the  interest  sbould  oca- 
mence  running  previous  to  thd  advance  of  the  money— -thus  virtually  seftiog 
the  stock  (br  leas  that  its  par  value,  and  that,  therefore,  the  state  was  entitled 
to  a  return  of  the  certificates  of  stock.  Majkld  v.  State  ofllUnoia,  26  Wen, 
192 ;  Delafleld  v.  State  of  Ittinois,  2  Hill,  169. 

The  approval  by  the  governor  of  the  acts  of  his  agents,  the  receipt  and  op- 
propriation  of  a  portion  of  the  proceeds  of  the  certificates,  and  other  acts  of 
acquiescence  of  executive  officers  of  the  state,  were  not  enough  to  amount 
to  a  ratification  of  the  contracts ;  that  they  could  be  ratified  only  by  the 
legislature,  and  inasmuch  as  it  appeared  that  the  legislature,  when  speciaBy 
convened  for  the  purpose,  disavowed  the  contracts,  and  took  measures  to  te* 
cover  back  the  certificates,  all  pretence  of  ratification  failed.    Id. 

Where  a  note  is  received  by  an  officer  of  the  government  as  collateral  se- 
curity for  the  payment  of  a  debt  due  the  state,  the  debtor  cannot  avail  him- 
self of  the  neglect  or  omission  of  the  officer  to  perfbrm  the  duties  which  the 
law,  in  ordinary  cases,  imposes  upon  a  party  thus  receiving  a  note.  iSSvy- 
mour  V.  Van  Slyek^  8  Wen.  400. 

And  even  should  the  officer  expressly  assume  responsibility  in  relation  to 
iuch  note,  as  to  prosecute  it  to  judgment,  it  seems  that  the  state  would  not 
be  responsible  for  any  laches  that  might  occur.    Id. 

There  is  no  difference  between  the  agent  of  an  individual  and  of  the  gov- 
ernment ;  the  question  in  all  cases  is  to  whom  the  credit  is  given.  BaiKbon 
V.  Budhng,  16  J.  R.  1 ;  Mott  v.  Hicks,  1  Cow.  613. 

An  agent  of  government,  known  as  such,  is  personally  liable,  unless  it  i^ 
pear  that  he  contracted  in  his  official  character,  and  that  the  other  party  gwra 
the  credit  to  the  government  Sh^fflM  y.  1fa«Km,  3  Gal  R.  69.  But  Me 
WcO/Ikt  V.  <StMrkMm<  12  J.  R.  4U. 
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A  public  of&oer  i$  liable  on  an  express  promise  to  pay  for  services  rendered 
to  tbe  goyemment     GUI  y.  Brown^  12  J.  R.  385. 

Bnt  where  snch  public  agent  strikes  a  balance  and  promises  to  pay  in 
writing,  adding  his  character  of  agent^  he  is  not  personally  liable.  Ibx  r, 
Drake,  8  Gow.  191. 

AUter^  if  he  has  the  public  funds  In  his  hands. 

But  where  such  agent  has  a  discretion  in  applying  the  public  funds,  and 
after  8u<;h  promise,  applies  funds  in  his  hands  to  the  payment  of  junior  con- 
tracts, this  will  not  render  him  personally  liable.    Id. 

When  it  does  not  appear  that  the  agent,  in  making  the  contracti  acted  00- 
tenMbly  or  expressly  as  a  put>Iic  agent,  it  will  be  deemed  a  private  contract 
8w0  y.  Hopkins,  13  J.  R.  313. 

Where  the  plaintiffs  yessel  was  employed  by  the  defendant,  a  captain  in 
the  nayy  of  the  United  States,  in  transporting  ordnance  and  military  stores, 
during  the  war,  and  by  direction  of  the  defendant  was  sunk,  to  prevent  tbe 
enemy  from  getting  possession ;  by  whom,  however,  she  was  subsequently 
raised  and  caitied  oft  Held,  that  the  defendant  was  not  liable  for  tbe  ves- 
sel   BroTuon  v.  Woobey,  17  J.  R.  46. 

A  public  agent,  as  a  deputy  marshal,  niay  be  compelled  to  reftmd  money 
pdd  by  compulsion,  though  paid  over  without  notieB.  IVye  r.  Lockwoodf  4 
Cow.  454. 

And  especially,  where  the  suit  ia  defended  at  the  risk  a&d  expense  of  the 
goyemment.    Id. 

But  the  rule  does  not  extend  to  tbe  sum  of  money  obtained  by  the  agent, 
by  conpulsioB  or  eztortiea.    Id. 

Nor  especially  where  the  suit  against  tbe  agent  is  defended  at  the  risk  and 
expense  of  the  principal    Id. 

As  where  money  was  paid  to  a  deputy  marshal  of  the  United  States, 
on  a  warrant  from  a  pretended  court  martial,  whose  proceedings  were  coram 
fumjudice,  for  militia  fine,  and  the  money  was  paid  oyer  to  the  marshal  with- 
out notice,  by  whom,  or  by  the  secretary  at  war,  the  suit  was  defended. 
Held,  that  the  action  lay  against  the  deputy.    Id. 

Public  agents  striking  a  balance  and  promisn^  to  pay  in  writing,  adding 
their  character  of  agent,  are  not  personally  liable.    Fom  v.  Drake,  8  Cow.  1 91. 

S.  g..  commissioners  appointed  under  the  statute,  (sees.  35,  ch.  75,  s.  9, 10,) 
to  superintend  building  the  court-house  in  Tioga  county.  Otherwise,  if  they 
have  public  funds  in  their  hands.    Id. 

They  are  not  personally  liable  on  the  ground  that  they  have  made  pay- 
ments on  contracts  entered  into  subsequent  to  the  one  on  which  the  aotioo 
is  brought,  thus  exhausting  their  fbnds.    Id. 

They  have  a  discretion  in  applying  tbe  public  fhnds,  which  is  not  con- 
trolled by  the  order  of  time  in  which  they  have  made  their  contract&    Id. 

A  public  agent,  in  his  known  official  capacity,  employing  a  person  to  wofic 
on  account  of  the  government,  is  not  personally  liable  lor  the  wages.  Widhet 
v.  Swartwout,  12  J.  R.  444. 

There  is  no  differerence  between  the  agent  of  an  individual  and  of  the 
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goyernment,  u  to  tbeir  liabilitj.  Tlie  question  in  all  caaes  is,  to  whom  tbt 
credit  ia  given.    Sathban  y.  Budkmg,  15  J.  R.  1. 

Therefore,  if  the  agent,  at  the  time  of  entering  into  the  oontracti  makes 
known  the  name  of  his  principal,  to  the  person  with  whom  he  oontracta^  ha 
18  not  personally  liable.    Id. 

The  officers  of  the  treaamy  are  not  bound  to  receire  fix>m  the  occupant  the 
purchase  money  of  lands  sold  for  quit  rents,  and  fifty  per  cent  advance,  fiur 
the  purchaser,  alter  a  conveyance  to  the  latter,  until  notice  has  been  given 
by  him  to  the  occupant  to  pay  the  same.  The  People  y.  Ckmy^troUer  qf  Hew 
York,  1  Wen.  301. 

An  action  will  not  lie  against  an  offioer  of  th»army  on  his  promise  to  pay 
a  reward  offered  for  the  apprehending  a  deserter,  be  acting  in  his  official 
capacity,  and  as  an  agent  of  the  government  Belknap  y.  Beiinhart^  2  Wen. 
316. 


Pelton  against  Ward. 

If  a  man  say  to  another,  "  You  swore  to  a  lie,  for  which  you  now  stand  in- 
dicted," it  is  actionable.  If  the  count,  in  an  action  for  words,  be  insuffi- 
cient, and  the  declaration  do  not  contain  any  introductory  matter  or  cd^ 
loqyaum^  by  reference  to  which  they  can  be  rendered  so^  the  hiadequacy 
of  the  count  cannot  be  made  good  by  a  justification  and  confession  of  the 
words  in  the  bar. 

This  was  an  action  for  words  spoken  of  the  plaintiff, 
and  came  before  the  court  on  a  motion  in  arrest  of  judg- 
ment 
The  declaration    consisted  of  nine  counts.    The  first, 

second  and  third,  charged  the  defendant  with  say- 
[*74]    in  g,  "  you  swore  false."   *The  fourth,  fifth  and  sixth, 

with  saying,  "  you  swore  to  a  damned  lie,  and  you 
knew  it"  The  seventh,  eighth  and  ninth,  with  saying, 
"  you  swore  to  a  damned  lie,  and  you  knew  it,  for  which  you 
now  stand  indicted,"  innuendo^  that  the  plaintiff  had  com- 
mitted wilful  perjury.  The  defendant  pleaded  to  all  the 
counts,  first  not  guilty,  and  secondly  in  bar,  a  justification, 
that  a  court  of  oyer  and  terminer,  held  at  White  Plains,  in 
the  county  of  Westchester,  the  plaintiff  was  sworn  and 
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^examined  as  a  witness  in  a  cause  concerning  the  building 
«  store  on  a  brgh^road,  and  did  then  and  there  falsely  and 
•corruptly  swear,  that  a  part  of  the  store  remained  on  the 
ground  where  it  had  formerly  stood,  and  had  not  been  re- 
moved, wiicn,  in  fatrt,  no  part  of  the  store  at  the  time  of 
plaintiff's  so  swearing  remained  there,  for  which  an  indict- 
ment was  fotmd  and  presented  against  him.  Replication, 
dt  injura  sua  propria  absque  iaK  xxiusa^  and  issues  thereon, 
with  verdicts  for  tbe  plaintiff  on  all  the  pleas,  which,  how- 
Cfver,  were  entered  only  on  the  three  last  counts,  ^the  first 
six  being  confessedly  bad,)  and  entire  damages  assessed. 

Games,  for  tihe  defendant.  The  action  is  not  maintaina- 
ble. The  counts  allege  an  indictment  for  that  which  is 
not  indictable.  For  simple  false  swearing,  an  indictment 
will  not  lie.  There  is  not,  therefore,  any  offence  charged, 
for  which  the  plaintiff  could  be  punished.  The  ground  of 
the  present  euit  is,  that  there  is  such  an  offence  imputed. 
The  addition  of  "  for  which  you  now  stand  indicted,"  does 
not  make  the  act  more  crinrrinal,  for  a  man  may  be  indicted, 
and  yet  be  innocent.  **Thou  art  a  false  knave,  and  thou 
wast  arraigned  for  two  bullocksi,'*  Baylt/  v.  Churrinffton,  Cra 
Eliz.  279,  held  not  actionable ;  for,  continues  the  authority, 
"  he  saith  not  he  was  arraigned  for  stealing  two  bullocks, 
and  if  the  words  had  been  so,  yet  the  words  bad  not  been 
actionable,  for  a  man  may  be  arraigned  for  felony  and  yet 
no  felon."  So,  by  Yelverton,  J.,  1  Bulst.  40.  "  Thou 
wert  arraigned  for  stealing  a  horse,  when  the  plaintiff  had 
been  acquitted,"  and  ruled  that  no  action  would  lie.  To 
sustain  a  suit  for  words,  such  as  the  one  now  before  the 
court,  it  is  requisite  not  only  that  there  should  be  a  crime 
stated,  but  an  affirmation  that  it  was  committed.  In  Sleuh 
€urd  V.  Bishop^  Hob.  177,  the  expressions  were,  "James 
Steward  is  in  jail  for  stealing  a  mare,  and  other  beasts." 
It  was  determined  they  were  not  actionablej  because 
being  in  jail  "/>r"  doing  a  thing,  does  not  say  it  was  done. 
So  here^  ''for  whicli  he  stands  i&dicted,"  does  not  im> 
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[*76]  ply  he  was  guilty.  There  is^  then,  no  *word 
used  which  states  a  crimen  nor  any  allegation  that 
it  was  actually  committed.  If  ao^  it  is  not.  helped  by  the 
innuendo^  ^meaning  that  the  said  Daniel  had  committed 
wilful  and  cornipt  peijary.''  The  office  of  an  innuendo  is 
not  to  supply,  bat  designate.(a)  It  is  synonymous  with  a 
^ prcedfctum."  Jamn  y.  BuUeeh^  4  Bep.  17.  Therefore,  in 
ChmieA  v.  Darryy  S  Ler.  166,  *'  thou  wast  a  forsworn  man, 
and  didst  take  a  false  oath  against  me,  before  Justice 
Scawen,  innuemhf  John  Seawes,  a  justice  of  the  peace,"  it 
was  determined  the  innumdo  did  not  aid,  and  that  the  de- 
claration was  insufficient  The  same  principle  is  recognised 
in  EoU  T.  SchokfieU,  6  D.  &  E.  691,  where  it  is  said  it  ought 
tQ  be  shown  either  by  introductory  matter  or  averment,  that 
tjke  forswearing  was  in  some  judicial  proceeding.  Where  it 
appears  in  tbe  introductory  part,  it  is  good.  Brumrig  v. 
Hanger^  Hard.  161.  So,  if  it  be  the  result  of  necessary 
implication.  6  D.  &  K  691.  If  it  be  said  that  it  arises 
liere  from  the  word  indicted,  then  it  ought  to  hare  been 
averred.  Tbe  rule  is  this:  when  the  latter  words  are 
relied  on  to  explaiti  the  first,  and  give  them  their  criminal- 
ity, if  they  be  connected  with  the  former  by  the  word^br, 
they  must  be  followed  by  an  averment :  when  by  the  word 
and,  they  need  not  Painkr  v.  Wame^  2  Bulst  142.(i) 
Therefore,  in  the  present  case,  the  plaintiff  should  have 
averred  that  he  had  not  been  indicted.  The  case  of  QU- 
betrtin  v.  Bowe^  1  Boll.  Abr.  40,  pi.  8,  may  be  cited  against 
us.  But,  taken  with  the  above  distinction,  it  is  in  our 
favor.  The  words  there  used  were :  "  Thou  art  a  forsworn 
knave,  (md  wast  indicted  by  twelve  men,  and  hast  com- 

(a)  The  busiaeas  of  an  imtmdo  is,  \>j  a  referenoe  to  preceding  matter,  to 
fix  more  predaely  the  meaning  of  it  Per  Lord  Mansfield,  in  Tht  King  r. 
Ayki,  1  D.  A  B.  70.  See  iZ^  r.  AlderUm,  Saj.  2S0;  R$a  y.  MaJUkwi,  9 
Sta.  TrL  682 ;  iSSn  T.  £&?nM,  Oowp*  ^''3- 

(&)  The  reason  ii^  the  word  *'  and*'  is  held  to  be  cnmolative.  See  WhAiacn 
y.  HUUdd^  Alleyh,  11;  Yecaruxfiik  \,  Pierce,  ibid.  31;  and  Wainewright  y. 
WhiHey,  Sty.  115,  where  the  same  distinction  is  taken,  and  the  case  of 
Okrk  y.  oibert^  Hob.  331,  om*^  denied  to  be  law. 
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pounded  for  it."  The  declaration,  therefore,  is  bad  for 
these  reasons:  1.  The  words  do  not  state  any  crime ;  2.  If 
they  do,  it  is  not  charged  to  have  been  committed ;  8.  The 
want  of  so  doing  is  not  aided  by  the  innuendo ;  4.  Noi 
does  it  arise  by  necessary  implication ;  and,  5th.  If  it  does, 
it  should  have  been  followed  by  an  averment  But  it 
may  be  said  that  the  defect^  if  any,  is  cured  by  pleading 
over.  This,  howevet,  is  a  defect  in  substance,  and  '*  if 
the  count  be  defective  in  substance,  the  bar  cannot 
make  it  good."  Doctor  BonhanCs  Oaae^  8  Rep.  120,  b. 
The  point  however,  is  decided.  **  In  an  action  for  words, 
though  the  defendant  justify  and  acknowledge  the 
words,  this  does  not  aid  the  declaration."  Badcoek  v.  -4^ 
kins,  t3ra  Eliz.  416.  Nor  is  it  helped  by  the  verdict 
Hus/Uon  V.  Aspinall,  Doug.  679.  In  the  next  place,  entire 
damages  are  assessed  upon  separate  issues  and  several  ver^ 
diets.  "  Every  count  is  to  be  considered  as  a  distinct  de- 
daration,"  Hill  v.  Leuns^  I  Salk.  183.  You  may 
as  w^U  *assees  entire  damages  on  separate  actions  [*76] 
as  on  separate  issues.  "  If  several  issues  are  join- 
ed on  several  points,  and  found  for  the  plaintifE^  and  dama* 
ges  assessed  entire,  the  judgment  is  reversible,  for  being 
several  issues,  the  jury  might  have  assessed  the  damages 
severally,  viz.,  for  each  issue  several  damages."  Bedel  and 
Maoris  Case,  1  Leon.  171.  The  entries  in  all  the  books  of 
precedents  are  in  conformity  to  this.    LilL  Eat  428. 

Kent,  Oh.  J.  The  last  point  is  settled  by  a  case  in  6 
Burrows.  It  was  formerly  the  practice  to  enter  separate 
damages  on  each  issue,  but  this  was  found  inoonvenient| 
and  in  this  court  they  have  been  uiyformly  entered  as  ill 
ihe  present  case.  As  to  the  words  used,  they  must  be  taken 
in  the  same  sense  as  in  common  parlance  they  would  be 
received.  The  doctrine  of  mitiori  eensu  has  long  been  ex* 
ploded.  No  man  but  would  interpret  the  expression  in  the 
declaration  as  conveying  a  charge  of  peijury. 

JSknottf  contra^    The<]efendaAt  has  added  enough  to  show 
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the  words  were  so  intended.  In  OUbert  v.  Rod^  3  BulsL 
SO^r  ^^^  allegation  of  being  forsworn  was  followed  by  the 
same  expressions  as  in  the  present  case^  and  held  to  be  ao* 
tionable.  But  if  it  .were  otherwise,,  the  ple4iding  and  ver- 
diet  would  make  it  good.  The  defendant  by  his  bar  haa 
confessed  the  words,  and  shown  that  they  were  uttered  with 
an  intention  to  impute  perjiiry.  He  sets  forth  the  court  in 
which  the  forswearing  took  place,  and  thus  gives  certainty 
to  the  declaration.  In  a  similar  action  this  was  held  to 
cure  the  uncertainty  of  the  count. 

In  Drake  v.  Cbrcferoj^  Sir  W.  Jones,.  S07>Cro.  Car.  288,(a> 
the  defendant  justified  by  setting  forth  a  forswearing  in  a 
court  of  quarter  sessions^  and  it  was  ruled  to  make  good 
the  uncertainty  of  the  declaration.  Tvke  and  Oondies  Cb»e,(i) 
cited  in  Osborne  v.  Broohe^(^)  Alleyn,  7^  is  to  the  same 
point. 

OaineA^  in  reply.  The  authority  from  S  Bolstpode  is  the 
same  as  that  from  BoUe,  and  must  be  received  with  the  ex- 
planation already  taken.  Qn  the  other  points  the  deoisioil 
must  turn  according  to  the  weight  of  the  cases  cited. 

Spencer,  J.^  delivered  the  opinion  of  the  court.  .  The 
first  inquiry  will  naturally  relate  to  the  charge  in  the  three 

(a)  In  tlus  case  the  plftiDtiff,.  bj  introdnctoiy  matter  in  hii  own  declara- 
tion, showed  that  the  words  were  spoken  of  a  forswearing  at  the  sessionB 
where  he  took  an  oath,,  aod  after  stating  the  obaiige  of  ha^mg  forsworn  him- 
self, omitted  the  innuendo^  (meaning  the  said  oath  taken  b/  him,)  the  de- 
fendant in  his  bar  confessed  the  word^  and  that  they  were  said  of  the  oath 
there  taken,  and  this  was  held  to  make  g*od  th»  uncertaintj  Mcasioned  by 
the  want  of  the  innwndo.  Observe^  however,  that  in  this  case  it  appeared 
by  introductory  matter  in  the  declaration,  that  the  forswearing  was  in  a 
Judicial  proceeding.  The  authority,  therefore^  is  perfectly  within  the  rale  as 
laid  down  in  mtU  t.  SOO^kt;  6  D.  &  E.  691;  and  Bmrni^r.  Bmgw^ 
Hard.  151. 

(fr)  A  contra  decision  is  also  stated. 

(c)  The  words  were,  *'  Captain  Osborne  is  forsworn,  and  his  oath  appears 
npon  record."  Tliis  the  court  held  to  be  equal  to  saying  he  is  forsworn 
upon  record.  See  asU%^  t5»the  note  upon  the  word  "  and'*  being  cumulaUYeu 
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last  counts.  The  office  of  an  innusn/So  is  to  contain  and 
design  the  person  who  was  named  in  certain  before.[l]  "  It 
cannot  alter  the  matter  or  sense  of  the  words  themselves." 
It  cannot  extend  the  words,  by  an  imagination  of  an  intent 
not  apparent  by  any  precedent  words  to  which  the  innvendo 
should  refer ;  "  in  effect  it  stands  in  lieu  of  a 
^proedictum,^^  This  doctrine  is  laid  down  in  the  [*77] 
case  of  James  y.  RutbA^  4  Bep.  17,  and  has  been 
the  received  law  ever  since.  In  the  case  of  Oldfiam  v.  Psake^ 
2  Black.  Bep.  961,  it  is  decided  that  an  innuendo  cannot 
introduce  new  matter,  but  may  ascertain  the  meaning  of 
the  old.  In  that  case  the  declaration  stated  a  coHoquium 
concerning  the  death  of  Daniel  Dolly;  the  words  were, 
"  you  are  a  bad  man  and  I  am  thoroughly  convinced  you 
are  guilty,  (meaning  of  the  murder  of  the  said  Dolly,)  and 
rather  than  you  should  want  a  hangman,  I  would  be  your 
executioner."  The  court  held  that  the  word  "  death"  must 
be  understood  to  mean  ''  murder,"  because  it  was  such  a 
death  as  the  plaintiff  might  be  liable  to  be  hanged  for. 
This  authority  bears  strong  analogy  to  the  present  case. 
The  words  charge  the  plaintiff  with  swearing  knowingly 
to  a  ''  damned  lie,  for  which  he  stood  indicted."  The  words 
in  this  instance  can  mean  nothing  less  than  perjury ;  for  it 

[1]  ICr.  Stariiiey  (Tr.  on  Slander,  vol  1,  p. -418,)  explaini  the  lues  of  an 
innuendo  as  foUowi: 

"  An  innuendo  maj  be  defined  to  be  an  ayerment  which  explaina  the 
meaning  of  the  defendant's  publication  bj  reference  to  facts  previouslj  ascer* 
tained  hj  arerment  or  otherwise."  2  Salk.  613 ;  1  Lord  Ray.  256 ;  12  Mod 
139 ;  1  Will  Saund.  243. 

**  An  innuendo  is  frequently  necessaiy,  where  the  language  of  the  defend- 
ant is  apparently  innocent  and  inoffensive^  but  where^^eyerthelesa^  by  Tirtue 
of  its  connection  with  known  collateral  oircumstanoesi  it  conveys  a  latent  and 
injurious  imputation/' 

**  Wherci  from  the  ambigoitj  of  the  deitodanVs  expressioni^  it  is  doubtftil 
who  was  meant»  it  is  the  proper  office  of  the  innuendo  to  render  the  alluttoa 
dtar,  by  specifically  pointing  out  the  meaning!  As  where  but  one  or  two 
letters  of  the  name  are  expreoed,  or  the  plaintUT  is  libelled  under  a  fictitious 
or  borrowed  namoi  or  where  the  libel  is  couched  under  a  fltble  or  allegoiyy 
whose  tendencj  and  meaning  it  is  aooowoiy  to  explain  by  refereooe." 
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was  an  allqjatioQ  that  th%  pl^ntiff  bad  knowiDgly  awom 
(o  such  a  lie  as  rendered  him  obnoxious  to  an  indictmenti 
wbioh  could  only  be  &r  perjury.  If  the  innuendo  was  not 
true,  it  was  competent  to  the  jury  to  say  so ;  but  they  have 
affirmed  it  on  grounds  which  strike  me  as  substantial. 

The  plaintiff's  counsel  has  called  in  to  his  aid  the  plea 
of  justification,  as  rendering  the  intent  to  charge  perjury 
clear  and  certain ;  and  there  are  authorities  which  seem  to 
sanction  a  reference  to  a  plea  with  that  riew ;  but  I  cannot 
accede  to  the  doctrine.  The  case  of  BaAovk  r.  Atkins^  Cro. 
Sli&  41 6|  appears  to  me  to  be  most  consistent  with  principle. 
The  court  there  held  that  the  declaration,  which  was  in- 
sufficient in  substance,  could  not  he  helped  by  the  plea.(a) 
The  question  in  that  case  was,  as  to  the  certainty  of 
the  person  slandered,  and  plea  justified  the  words,  and  stijl 
the  declaration  was  holden  bad.  The  plaintiflE^  to  sustain 
an  action,  must  have  a  complete  right  to  bring  it  at  its 
coQunencement.  But,  on  the  former  ground,  my  opinion 
is,  that  the  defendant  take  nothing  by  his  motion.  I  think 
the  pleadings  in  this  case  highly  censurable.  Instead  of 
one  plea  of  justification  to  all  the  counts^  there  are  the  same 
pleas  to  each  count  There  are  also  nine  counts  for  sub- 
stantially the  same  words^  and  a  special  replication  to  each 
of  the  pleas.  The  attorneys  on  both  sides  are  in  fault,  and 
in  the  taxation  of  costs  the  plaintiff  ought  to  be  allowed  for 
^,«  only  two  of  his  counts,  and  one  replication ;  and  the  de- 
fendant's attorney,  as  against  *his  client^  to  be  allowed  but 
for  one  of  his  special  pleas. 

[*78]        *B[knt,  Ch.  J.  I  concur  in  the  opinion  delirered. 

LiyiNGsroN,  J.  I  am  unfortunate  enough  to  differ  from 
the  court 

If  the  words  used  be  not  in  th^ooselTCS  actionable,  the 
judgment  must^  in  my  opinion,  be  arrested,  notwithstand* 

(a)  See  Vmtffhtmr.  Mtwens^  8  John's  Bepi  110^  wfaeie  the  ooort^  in  n 
<9iiiicD  delivered  bj  SpeooeTf  J.,  aeem  to  acknowledgo  ^nke  v.  CbrOirvy 
to  the  fiiU  extent  Cor  wbioh  urged  here  by  Braott 
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ing  the  plea  of  justification,  on  which  the  plaintiff  so  much 
reliesy  as.  evidenoe  of  the  defendant's  intention  or  meaning 
to  diBTgp  him  with  perjury.  It  is  the  import  of  the  words 
tfaemselyeSy  and  not  the  defendant's  intention,  which  is  tbc 
Qriterion  of  their  being  actionable  or  not  This  meaning 
cannot  be  assigned  to  them  merely  by  an  innuendo,  or  oe- 
pend  on  a  secret  iatention,  but  musj;  be  collected  either 
from  the  criminal  sense  in  which  the  expressions  are  usually 
understood ;  or,  from  the  ooUoquium  which  led  to  them,  it 
must  appear  they  could  have  no  other  meaning.  Let  a 
man's  intention  be  ever  so  mischievous  or  malicious,  if  his 
reproaches,  however  strong,  impute  no  crime,  nor  bring  the 
party  of  whom  they  are  uttered  into  danger  of  legal  punish- 
ment|  he  can  be  no  more  responsibie  than  one  who  intends, 
but  does  not  perpetrate  a  crime.  Nor  will  any  subsequent 
explanation  by  him  confer  a  right  of  action  for  words  not 
actionable  at  the  time  they  were  spoken,  or  in  the  manner 
in  which  they  were  used.  This  explanation  itself  may  be 
the  ground  of  a  suit^  as  being  a  new  slander,  but  it  caa 
never  make  that  actionable  which  was  not  so  before.  Were 
one  to  declare  against  another  for  calling  him  a  fool,  would 
the  plaintiff  be  permitted  to  show  that  the  defendant  in- 
tended to  call  him  a  thief  7  Kay,  would  the  defendant's 
own  confession  in  open  court  to  that  effect  support  a  de* 
daration  of  this  kind  7  The  action  is  brought  for  the  in- 
jury which  the  words  are  calculated  and  supposed  to  have 
produced ;  not  for  the  intention  from  which  they  proceed* 
This  is  precisely  the  case  here.  The  defendant  had  charged 
the  plaintiff  with  swearing  to  a  lie.  These  words,  it  is  ad- 
mitted, are  not  actionable,  when  not  applied  to  swearing  in 
a  judicial  proceeding,  but  are  laid  generally,  without  any 
coUoqtdum  from  which  it  can  appear  that  they  were  used 
with  reference  to  some  proceeding  wherein  the  plaintiff  had 
been  examined  as  a  witness.  It  roust  be  seen,  by  apt 
words  in  the  declaration,  that  the  defendant  referred  to 
such  proceeding,  or,  whatever  his  intention  may  have  been, 
those  who  heard  thea  eould  only  ooosider  the  plaintiff  aa 
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a  liar,  whicb,  however  discredible  or  disgraoefal,  would 
not  have  given  a  right  of  action,  notwithstanding  the  case 
in  1  Bulst.  40.  Beasonable  as  the  rule  there  laid  down 
may  be,  *that  words,  tending  to  the  infamj,  discredit  or 
disgrace  of  the  party,"  are  actionable,  the  law  is  certainly 
otherwise.  They  must  contain  an  allegation  of  ''some 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime,  misdemeanor,"  &c.  As  those,  then,  who 
were  present  when  this  supposed  slander  was  propagated, 
must  have  formed  their  opinion  from  what  fell  from  the  de- 
fendant, they  could  not  suppose  he  meant  to  charge  the 
plaintiff  with  perjury,  unless  he  had  made  use  of  other  ex- 
pressions than  those  which  are  set  forth.  If,  then,  there 
were  no  injury,  or  cause  of  action  at  the  time  of  filing  the 
declaration,  how  is  it  possible  that  the  plea,  which,  perhaps, 
will  never  be  seen  or  heard  of  by  those  to  whom  the  words 
were  addressed,  can  confer  one,  and  that  too  by  relating  so 
far  back.  I  am  apprized,  however,  that  the  plaintiff  is  not 
altogether  without  authority  on  this  point.  It  is  that  of 
Drake  v.  (hrderoy.  The  defendant  had  there  said  of  the 
plaintiff  that  he  was  forsworn,  without  mentioning  in  what 
court  or  on  what  occasion.  In  his  plea  of  justification,  he 
stated  in  what  court  he  took  the  oath,  and  that  it  was  false. 
The  court  there  say  that  "  the  uncertainty  of  the  declara- 
tion is  cleared  up  by  the  defendant's  expressing  in  his  plea, 
that  he  intended  to  speak  of  the  oath  he  had  taken  in  that 
particular  court." 

This  case  proceeds  on  a  supposition  that  the  intention 
with  which  words  are  spoken  is  material.  It  may  be  so 
as  it  respects  the  measure  of  damages,  but  not  as  it  regards 
the  right  to  recover.  No  malice  or  evil  intention  can  ren- 
der actionable  words  in  themselves  innocent.  I  have  ex- 
amined every  case  cited  in  the  margin  of  this  one,  in  sup- 
port of  the  decision,  (and  they  are  numerous,)  but  not  one 
of  them  is  in  any  respect  like  it  They  are  cases  on  con- 
tracts where  one  party  or  the  other,  in  the  course  of  plead- 
ing, has  admitted  some  fact  which  was  material,  and  which 
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the  court  would  not  afterwards  permit  him  to  contest  or 
deny:  but  here,  the  fact  admitted  by  the  justification  is 
immaterial,  becaase  slander  can  never  consist  in  what  a 
man  intends  to  publish,  bat  in  what  he  does  actually  de« 
clare ;  and  so  it  was  determined  in  Badcock  v."^ Atkins,  which 
is  a  very  strong  decision  in  favor  of  the  defendant,  and  at 
open  war  with  the  one  just  examined.  It  was  doubtful, 
from  the  declaration,  whether  the  words  spoken  applied  to 
the  plaintiff  This  fact,  however,  was  admitted  by  the 
plea,  but  the  court  say,  "  the  declaration  was  not  good,  and 
although  the  defendant  by  his  plea  confesses  that  he  in- 
fended  them  of  the  plaintiff,  yet  that  shall  not  help 
the  *declaration  which  is  insufficient"  This  case,  [*80] 
it  is  true,  is  many  years  older  than  Drake  v.  Cbrde- 
roy.  It  is  not^  however,  on  this  account  that  I  give  it  a 
preference,  especially  a^  it  may  be  conidered  as  overruled 
by  the  latter  judgment,  but  because  it  appears  to  me  more 
reasonable,  and  more  agreeable  to  common  sense  than  the 
other,  for  the  more  we  reflect  on  the  subject,  the  less  will 
we  be  able  to  conceive  how  any  one  can  be  affected  or  in- 
jured in  his  reputation,  by  slander  which  consists  in  mere 
intention,  without  any  overt  expressions  to  carry  such  in- 
tent into  effect  In  the  case  of  Old/iam  v.  Peake,  there  was 
a  coUoquium  concerning  the  death  of  one  Dolly,  and  the 
manner  of  the  defendant's  charging  the  plaintiff  with  it  waB 
equivalent  to  a  charge  of  murder. 

But  if  the  plea  of  justification  be  not  a  sufficient  cause 
for  not  arresting  the  judgment,  it  is  said  the  words  are  ac 
tionable,  inasmuch  as  the  defendant  alleged  that  the  plain 
tiff  stood  indicted  for  what  he  then  charged  him  with. 
Here  we  must  again  recur  to  the  words,  and  if  they  do  not 
contain  an  imputation  of  a  crime  or  offence,  the  allegation  ' 
of  an  existing  indictment  will  not  alter  the  case.  It  is  very 
possible,  that  a  person,  from  ignorance  in  a  grand  jury  or 
other  cause,  may  be  indicted  for  a  matter  not  criminal,  but 
unless  what  is  charged  be  so,  it  is  no  slander.  Wef*e  one 
to  say  to  another,  you  are  a  Mahometan,  or  a  jacobin,  for 
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which  you  stand  indicted,  would  these  words,  on  aoooont 
of  such  addition,  be  actionable  ?  Certainly  not  Now,  as 
no  man  can  legally  be  indicted  or  punished  for  being  a 
liar,  his  being  called  so,  and  being  charged  with  being  in* 
dieted  as  such,  can  give  him  no  right  of  action  any  more 
than  his  being  charged  with  being  indicted  for  any  other 
immorality  not  punishable  by  law.  I  am  not  for  extend- 
ing  the  action  for  words,  but  for  confining  it  as  much  as 
possible  within  its  present  limits.  Abusive  expresisions, 
which  expose  a  man  to  no  punishment,  are  beneath  the 
dignity  of  the  law,  and  unworthy  of  legal  cognizance.  A 
man  of  character  cannot  be  affected  by  them,  and  he  who 
has  none,  should  not  have  his  angry  passions  gratified  by 
an  appeal  to  courts  of  justice,  whose  time  may  be  much 
m<Mre  usefully  employed  in  attending  to  other  matters 
The  judgment  in  my  opinion  must  be  arrested.  X  concur, 
however,  in  the  opinion  of  Mr.  Justice  Spencer,  as  to  the 
pleading.  [1] 

[1]  A  chaiKO  of  (Use  swearing  is  actionable  where  it  neoeesarily  oonveys 
to  the  mind  of  the  hearer,  an  impntaUon  of  peijuiy,  otherwise  not ;  Sher' 
wood  V  Chiam^  11  Weod.  38 ;  so  of  forgery ;  (ksrham  ▼.  hea^  2  Wend.  634 ; 
Jaoobo  ▼.  IV'^t  3  Hill,  672.  Slander  lies  for  saying  of  another,  **  he  has 
sworn  lalsel/f  and  I  will  attend  the  grand  Jury  respecting  it,*'  without  a  col- 
ioqniam  showing  the  speaking  of  the  words,  to  refer  to  proceedings  in  whioH 
perforyooold  have  been  committed;  GViifMNiv.  LowoO^  8  Wend.  673.  Though 
the  words,  you  have  sworn  to  a  lie,  are  not  in  themselves  actionable ;  yet,  if 
it  be  averred  in  the  declaration,  that  the  words  were  spoken  of  and  concern- 
ing the  plaintifl^  and  of  and  concerning  a  trial,  and  the  evidence  given  by 
the  plaintiir  in  a  cause  pending  in  a  court,  it  contains  a  sufficient  cause  of 
aotiott.  Orockthaink  v.  Oray,  20  J.  R  344.  The  materiality  of  the  testimony 
in  reference  to  which  they  were  spoken,  though  averred  in  the  declaration, 
need  not  be  proved,  but  will  be  presumed.    Jacdba  v.  TyUr,  3  Hill,  672. 

*'  In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to  state  in  the 
oomplaint,  any  extrinsio  flict  Ibr  the  purpose  of  showing  the  appUcation  to 
the  plainti£(  of  the  defiunatory  matter,  out  of  whioh  the  oaufee  of  action  ttom; 
but  it  shall  be  sufficient  to  state^  generally,  that  the  same  was  published  or 
spoken  oonoeming  the  plaintiff;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  be  bound  to  establish,  on  the  trial,  that  it  was  so  published  or 
spoken.**  Code,  s.  141.  This  section  does  not  dispense  with  the  neoessity 
of  an  averment  or  innuendo^  when  it  beoomee  essential  to  show  the  meaning 
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Thompsok,  J.,  gare  no  opinioii,  not  having  heard  the 
argument 

Tompkins^  J^  had  been  ooaoerned.(a) 

Motkm  denied. 


•Brown  agtxinat  Smith.  [*81] 

On  a  verdict  for  one  miU,  no  jodgnent  can  be  rendered,  and  if  it  be  entered 
for  tbe  coetA  onlj,  it  is  error.  Whenever  the  jaiy  give  damages,  costs  fol- 
low bj  tbe  statate,  and  therefore  need  not  be  found. 

On  certiorari  from  a  justice's  court,  in  trespass  quare  clau* 
eHmfregiif  the  errors  relied  on  were:  1st.  That  tbe  verdict 
being  for  one  mill,  no  judgment  could  be,  or  in  fact  was, 
rendered  upon  it ;  2d.  That  as  no  costs  were  found  bj  the 
jury,  the  justioe  was  not  warranted  in  giving  judgment 
for  any. 

*  .♦  • 

Sanjbrd^  for  the  plaintiff.  By  our  act  "  relative  to  the 
money  of  account  of  this  state,"  1  Rev.  Laws,  250,  c.  52,  s. 
2,  all  fractions  of  money,  less  than  cents,  are,  in  judicial 
proceedings,  to  be  rejected.  The  verdict,  then,  could  not 
be  legally  received,  and  if  so,  there  was  nothing  on  which 
to  found  a  judgment.  On  the  second  point,  though  it  may 
be  said  that  the  finding  of  costs  is  mere  form,  and  the  court 
will  order  it  to  be  done  in  order  to  cany  those  of  increase, 

of  the  words  themselves ;  and  tbe  fact  that  tbe  code  dispenses  with  the  ave^ 
xnent  of  extrinsio  fiicts  before  neoessaiy  to  point  the  application  of  tbe  words 
to  the  plamtifl;  justifies  the  inforence  that  in  other  respects  tbe  rde  focmeri^ 
prevaOing  remains  unchanged.  POte  v.  Van  Wormer^  5  Pr.  R.  1 71, 174^  176 ; 
iiiH>n^3How.406;  iXtdv.  ^^011,  1  Code  Rep.  134;  Wbod  r.  OikMd,  ilL 
117. 
(a)  See  AgiMiwy.Jtoffe^l  Gaines*  Rep.  34,  and  note  thera  ' 
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yet  this  very  circumstanoe  shows  they  ore  essential.  They 
are  peculiarly  so  in  this  case,  whichis  an  action  sounding 
in  damages.  If  not  found,  they  cannot  be  assessed  by  the 
justice,  and  a  judgment  rendered  for  them  alone. 

Bogertj  contra.  The  statute  relative  to  the  money  of  ae 
count  was  passed  antecedent  to  the  10/.  act,  and  as  inferior 
jurisdictions  take  nothing  by  implication,  the  justice's  court 
is  not  affected  by  it.  Besides  it  speaks  only  of  judgments 
and  decrees,  not  of  verdicts,  and  the  jvdffmetU  is  in  dollars 
and  cents.  Another  answer  may  be  given,  that  the  errors 
are  in  form  only,  and  therefore  not  to  be  now  regarded,  as 
after  verdict,  they  are  cured  by  the  statute  of  jeofiula 

Per  Curiam^  stopping  Bogert,  On  the  second  point  it  is 
unnecessary  to  say  anything.  Toe  jury  need  not  find 
costs ;  they  are  given  by  the  statute,  wherever  damages 
are  found.  But  the  judgment  must  be  reversed.  Without 
any  law,  none  could  be  given  on  such  a  verdict;  it  is  a 
nullity,  and  could  not  be  the  basis  of  any  judgment.(a) 
In  that  which  is  now  rendered,  the  justice  is  obliged  to  re- 
ject the  verdict,  for  there  is  no  judgment  as  to  the  mill. 
It  is  for  costs  only,  and  if  carried  into  effect  there  could  be 
no  levy  for  the  verdict  There  is  no  such  currency  as  the 
sum  given.  [1] 

Judgment  of  reversal 

(a)  See  Roch's  Law,  20 ;  Share  r.  Thonuu,  Noy's  Rep.  4,  contra ;  Man^am 
T.  BtOer,  2  Roll  Rep.  21 ;  Vide  aleo  2  Bos.  &  PuU.  36;  Oavenor,  dte,  <ff 
ffarrow  School  ▼.  AldesUm. 

[1]  The  Judgment  la  the  test  bj  which  the  right  to  oosta  is  to  be  (Iet6^ 
mined.     Godfrey  y.  Van  OoU,  13  J.  R  346. 

*'In  all  judgments  or  decrees  rendered  hj  anj  court  of  Justioe,  tatKaj 
debt,  damages,  or  costs,  end  in  all  executions  issued  thereon,  the  amonnt 
shall  be  computed,  as  near  as  may  be,  in  dollars  and  cents,  rejecting  leSMr 
ftactiona ;  and  no  judgment  or  other  proceeding  shall  be  considered  enx>neoiii 
fbrsuch  opinions.     1  R  &,  tit  3,  part  1,  ch.  19,  &  2. 

As  to  judgment  in  Justices*  oourts,  see  Waterman's  N.  Y.  TreatHW. 
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*CoDD  ET  vx.  against  Klbjson  and  others.      [*82] 

PmMtioe  in  ptfiitioiL 

It  was  ruled,  that  in  partition  the  practice  is  the  sarne^ 
when  unopposed,  as  in  other  cases,  and  therefore  the  notice 
and  affidavit  of  service  only  need  be  read.(a)[l] 

(a)  See  1  Caines*  Rep.  p.  7,  n.  (4.)  , 

[1]  The  New  York  revised  BtatateeupoD  the  subjeot  of  Partition,  provide 
that:  When  several  persons  shall  hold  and  be  in  the  possession  of  any  lands^ 
tenements  or  hereditaments,  as  joint  tenant  or  as  tenants  in  oommon,  in 
which  one  or  more  of  them  shall  have  estates  of  inheritance,  or  for  life  or 
lives,  or  for  years,  any  one  or  m6re  of  snch  persons,  being  of  full  age,  (vide 
8  Oowen,  361,)  may  apply  by  petition  to  the  sapreme  court,  or  to  the  court 
of  common  pleas  of  the  county,  or  the  mayor's  court  of  the  city,  where  the 
premises  are  situated,  for  a  division  and  partition' of  such  premises,  according 
to  the  respective  rights  of  the  parties  interested  therein,  and  for  a  sale  of 
Boeh  premises,  if  it  shall  appear  that  a  partition  thereof  cannot  be  made^  wlth« 
oat  great  prejudice  to  the  owners.  2  &  S.  317,  s.  1.  And  the  provisions 
of  this  statute  are  equally  applicable  in  cases  of  partition  by  or  against  the 
people.  1  B.  a  ^07,  s.  65;  2  R.  &  331,  332,  ss.  92,  93.  But  a  party  who 
has  merely  a  future  contingent  interest  in  an  undivided  share  of  real  estate^ 
cannot  sustain  a  suit  for  a  partition  of  the  property.    2  Paige,  387. 

If  it  shall  be  represented  to  the  court,  by  any  party  intending  to  make 
such  application,  that  there  are  any  minors,  who  should  be  parties  to  the 
proceedings  thereon,  and  it  shall  be  satisfactorily  proved  to  the  court,  that  at 
least  ten  days  notice  has  been  served  on  such  minors  as  reside  within  this 
state^  or  upon  their  general  guardians,'  of  an  intention  to  apply  to  such  court 
for  the  ordep  herein  mentioned,  such  court  shall  thereupon  appoint  a  suitable 
and  disinterested  person  to  be  guardian  for  one  or  more  of  such  minors, 
whether  the  said  minors  shall  reside  in  or  out  of  this  state,  for  the  special 
purpose  of  taking  charge  of  the  interests  of  such  minors,  in  relation  to  the 
proceedings  for  a  partition.    2  R.  S.  317,  a.  2. 

Everf  guardian  so  appointed,  shall,  before  entering  upon  the  execution  of 
his  duties,  execute  a  bond,  in  such  penalty,  and  with  such  surety,  as  the 
oourt  shall  direct,  to  the  people  of  this  state,  conditioned  for  the  faithftd  dis- 
charge of  the  trust  committed,  to  such  guardian,  and  to  render  a  just  and* 
true  account  of  his  guardianship,  in  all  courts  and  places  when  thereunto  re- 
quired; and  before  any  rule  to  plead,  or  any  other  subsequent  rule  or  order 
shall  be  made,  the  court  shall  be  satisfied  that  such  bond  has  been  executed 
•ad  filed  in  the  ofllce  of  its  deik.    Id.  s.  4. 

The  guardians  so  appointed,  and  who  shall  give  bond  as  hereinafter  dt- 
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rected,  BhaU  repreaent  their  reflpective  minora  in  the  proccedinga  for  partition 
hereby  authorized,  and  tlieir  acta  in  relation  thereto^  ahall  be  binding  on 
sodi  minora,  and  ahall  be  aa  valid  aa  if  done  bj  each  minora,  after  haying 
arrived  at  full  age.  Id.  a.  3.  Uoder  tliia  statute  it  is  indispeusabljr  neoea- 
aaiy  that  a  guardian*  should  be  appointed ;  and  the  appearance  of  the  gen* 
eral  guardian  of  an  Infiint  partj  is  of  no  avail  1  Johna.  Rep.  609 ;  10  Johns. 
486. 

The  petition  for  a  partition  or  aale  of  any  such  real  estate,  ahall  contain  the 
following  mattera:  1.  It  ahall  particularly  deacribe  the  prerolaea  aoaght  to 
be  dividied  or  aold ;  2.  It  shall  set  forth  the  rights  and  titles  of  all  persons 
interested  therein,  so  far  as  the  same  are  known  to  the  petitioner,  including 
the  interest  of  any  tenant  for  years,  for  lile,  by  the  curtesy,  ov*  in  dower,  and 
the  person  entitled  to  the  reversion,  remainder  or  inheritance,  after  the  ter* 
mfnation  of  any  particular  estate  therein,  and  every  person  who,  by  any  een- 
tingency  contained  in  any  devise,  grant  or  otherwise,  may  be  or  become,  en- 
titled to  any  beneficial  interest  in  the  premises :  and  3.  It  ahall  be  verified 
by  affidavit  3  R.  S.  318,  s.  6.  And  the  rights  of  the  parties  must  be  Ailly 
shown,  otherwise  the  petition  cannot  be  sustained.  9  Gowen,  630 ;  H  vidi 
8  Johna  658. 

"Every  person  having  any  such  interest  as  albresaid,  whether  in  possession 
or  otherwise^  atid  eveiy  person  entitled  to  dower  in  such  premises,  if  the 
same  has  not  been  admeasured,  may  be  made  party  to  such  petition.  2  R. 
S.  318,  s.  6.  And  in  case  any  one  or  more  of  such  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties  be  unknown  to  the  petitioner,  or  be 
uncertain  or  contingent,  or  the  ownerehip  of  the  inlieritance  shall  depend 
upon  an  executory  devise,  or  the  remainder  shall  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  the  same  shall  be  set  forth  in  audi  po* 
titioD.    Id.  B.  7. 

It  shall  not  be  necessary,  in  the  first  instance,  to  make  any  creditor,  having 
a  lien  on  the  premises  in  question,  or  on  any  part  thereof  by  judgment,  de* 
cree,  mortgage  or  otherwise,  a  party  to  the  proceedings,  nor  ahall  the  parti* 
tion  of  the  premises  alter,  affect  or  impair  the  lien  of  such  creditors,  except 
in  the  cases  provided  for  in  the  next  section ;  Id.  s.  8 ;  3  R.  S.  1 65,  Appen- 
dix ;  and  where  the  lieu  is  on  the  undivided  interest  or  estate  of  any  of  the 
parties^  such  lien,  if  partition  be  made  of  the  premises,  shall  thereafter  be  a 
charge  only  on  the  share  assigned  to  such  party,  and  such  share  shall  be  first 
chai^ged  with  its  just  proportion  of  the  costs  of  the  proceedings  in  partition, 
in  preference  to  any  such  Hen.    2  R.  S.  318,  s.  9. 

But  the  parties,  presenting  such  petition,  itaay,  at  their  election,  make 
every  creditor  having  a  specific  lien  on  the  undivided  interest  or  estate  of 
any  of  the  parties,  by  mortgage,  devise,  or  otherwise,  a  party  to  the  pro- 
ceedings; and  in  such  case,  the  petition  shall  set  forth  the  nature  of  eveiy 
such  lien  or  incumbrance.    3  R.  S.  155.  Appendix. 

A  copy  of  such  petition,  with  notice  that  the  same  will  be  presented  to 
the  court,  on  some  certain  day  in  term,  (but  no  place  need  be  mentioned,  5 
Gowen,  281,)  shall  be  served  ibrty  days  previous  to  such  term,  on  all  the 
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ptrties  ioterested  m  sach  lands  or  tenemoDts,  who  slmU  not  have  joined  in 
sach  petition,  and  on  the  giuardians  of  such  m  are  mioors,  who  shall  have 
been  appointed  in  the  manner  herein  before  directed.  2  R.  S.  318,  sec.  10. 
The  nottoe  of  such  application  shall  be  directed  to  all  the  parties  who  are 
known,  and  whose  interests  are  known,  and  to  those  who  are  known  but 
whose  interests  are  uncertain,  contingent  or  unknown,  by  name,  and  gene- 
rally to  ail  others  unknown,  having  or  claiming  any  interest  in  such  premi- 
■ea    3  IL  &  319,  sec.  11. 

If  any  parties^  having  such  interest,  are  unknown,  or  if  either  of  the  known 
parties^  whether  minors  or  of  full  age,  reside  out  of  tliis  state,  or  cannot  be 
found  therein,  and  such  facts  to  be  made  appear  to  the  court  by  affidavit,  the 
petitkm  and  notice  may  be  served  on  such  unknown  or  absent  party,  by 
publishing  the  same  for  three  months  previous  to  the  presentation  of  such 
petition,  once  in  each  week,  sueoessively,  in  the  state  paper,  and  in  a  news- 
paper  printed  in  the  county  where  the  premises  are  situated,  if  there  be  any, 
and  if  there  be  none,  then  in  a  newspaper  printed  in  the  city  of  New  York, 
which  shall  be  equivalent  to  a  personal  service  on  such  known  or  unknown 
parties ;  or  instead  thereof;  with  respect  to  any  known  absent  party,  such 
petition  and  notice  may  be  served  personally,  out  of  tliis  state,  forty  days 
previous  to  its  presentation,  without  publishing  the  same.  Ibid.  sec.  12. 
And  a  judgment  in  partition,  under  the  statute,  where  part  of  the  premises 
betongs  to  owners  unknown,  is  not  valid,  unless  it  appear  upon  the  face  of 
ihejreoordf  that  the  affidavit  required  by  the  statute,  that  tiie  petitioner  or 
plalntifTin  partition  is  ignorant  of  the  names,  rights  or  titles  of  such  owners, 
was  duly  presented  to  the  court,  and,  that  the  notice  also  required  in  such 
oaaes^  was  duly  published.    11  Wendell,  647. 

Upon  the  presentation  of  such  petition,  and  due  proof  being  made  of  the 
■srvioe  or  publication  thereof,  with  notice  as  aforesaid,  and  of  the  facts  justi* 
fyiag  the  mode  of  publication,  the  court  shall,  by  rule,  order  the  parties  in- 
toreeied  in  the  premises,  and  who  did  not  join  in  such  petition,  whether 
known  or  unknown,  and  whether  the  ahare  or  interest  is  known  or  unknown, 
or  whether  they  are,  or  may  become,  entitled  to  any  l)eneficitil  interest  in 
the  premises,  in  reversion,  remainder,  or  by  any  executory  devise,  contin- 
gency or  otherwise,  to  appear  and  show  title  to  the  proportions  which  they 
may  olaim,  of  the  premises  set  forth  in  the  said  petition,  and  to  answer  the 
■aid  petitkNi  within  the  usual  time  allowed  for  pleading  in  the  said  oourt» 
t  &  8.  310,  sec.  13. 

Notice  of  such  rule,  and  all  other  notices  in  any  subsequent  proceedings, 
unless  otherwise  specially  directed,  may  be  served  by  affixing  the  same  in 
the  oflBce  of  the  clerk  of  the  court,  wliich  shall  be  equivalent  to  personal 
service  on  the  party  to  be  affected  thereby.    Ibid.  sec.  1 4. 

Any  person  having  any  interest  in  the  premises,  or  having  any  dalm  by 
which  he  may  beoome  interested  at  any  future  time,  in  reversion,  remainder, 
or  by  any  executory  devise,  contingency,  or  otherwise,  and  whether  such 
Intorett,  be  present  and  vested  or  contingent,  and  whether  sudi  parties  or 
tlieir  intareat  be  known  or  unknown,  may,  within  the  time  proncribed  in 

Vou  Uh  9 
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SQch  ru]e,  or  within  such  Anther  time  as  the  court  may  allow  for  the  purpoee, 
appear  and  answer  to  the  said  petition  as  to  a  declaration.  If  such  person 
be  not  named  as  a  partj  in  the  petition,  he  maj  be  admitted  to  appear  and 
answer  the  same,  as  a  defendant,  bj  the'court  or  bj  any  judge  thereof  in  ta- 
cation,  upon  his  petition  accompanied  hy  an  affidavit  of  his  interest  Ibid. 
0ec.  16. 

Under  the  prorisions  of  the  former  act^  (1  R  L.  of  1813,  sec.  8,)  great 
difficulty  was  experienced,  when  defendants  were  improperly  joined,  so  as 
to  prejudice  a  bona  Jlde  defendant,  who  had  no  means  at  law  of  contesting 
the  claims  of  a  co-defendant :  and  doubts  existed  also,  as  to  whether  the 
right  of  the  petitioner  could  be  tried  in  this  action :  it  being  supposed  that 
as  no  execution  was  giyen  to  enforce  the  division,  the  question  of  right  must 
be  disposed  of  in  an  action  of  ejectment  to  recover  possession.  9  Oowen, 
ffSO  f  S.  C,  6  Cowen,  296.  In  order,  therefore,  to  obviate  these  doubts,  and 
to  carry  out  the  equitable  principle  of  this  action,  so  as  to  protect  the  rights 
of  all  the  parties,  and  avoid  an  unnecessary  multiplicity  of  suits,  it  is  now 
provided  that  any  party  appearing,  may  plead  either  separately  or  jointly, 
with  one  or  more  of  his  co-defendants,  that  the  petitioners,  or  any  of  them, 
at  the  time  of  presenting  such  petition,  were  not  in  the  possession  of  the 
premises  in  question,  or  any  part  thereof  (under  which  adverse  possession 
will  be  a  bar ;  9  Cowen,  304 ;)  or  that  the  defendants,  or  any  of  them,  did 
not  hold  the  premises  together  with  the  petitioners,  at  the  time  of  the  com* 
menoement  of  the  proceedings,  as  alleged  in  the  petition ;  (and  for  this  pur* 
pose  a  parol  partition  made  between  tenants  in  common,  carried  into  effect^ 
by  each  party  taking  possession  of  his  share,  is  binding ;  4  Johns.  202 ;  H 
vide  17  Johns.  221;)  and  under  the  last  mentioned  plea,  the  defendant 
pleading  it,  may  give  notice  of  any  special  matter  bo  sustain  such  plea^  and 
may  give  evidence  thereof  on  the  trial,  as  if  the  same  had  been  pleaded.  3 
R.  S.  320,  &  16.  And  replications  and  fUrther  pleadings  may  be  had  be- 
tween the  parties  respectively,  according  to  the  practice  of  the  court,  as  in 
personal  actions,  until  an  issue  or  issues  in  law  or  in  fact,  be  joined  between 
the  said  parties,  ex  some  of  them.    Ibid.  s.  17. 

Whenever  the  joint  tenancy,  or  tenancy  in  common  of  any  defondan^ 
shall  be  denied  by  a  co-defendant,  and  it  shall  become  necessary  to  deter- 
mine the  same,  in  order  to  effect  a  complete  and  final  partition,  so  far  as  the 
rights  of  the  parties  are  concerned,  the  court  may  direct  an  issue  to  be  formed 
on  the  record,  and  may  direct  the  jury  to  inquire  into,  try  and  determine,  as 
well  the  tenancy  of  the  defendant  so  denied,  as  the  other  issues  joined  on 
such  pleadings.    Ibid.  s.  IS. 

All  issues  so  joined  shall  be  tried,  and  the  Ulce  proceedings  for  the  trial 
thereof  shall  be  had,  and  bills  of  exceptions  may  be  taken,  and  demurrers  to 
evidence  filed,  and  the  court  may  set  aside  verdicts  and  grant  new  trials 
therein,  as  in  personal  actions ;  and  either  before  or  af\er  the  trial  of  any 
such  issue,  the  court  may  permit  the  petition  and  all  subsequent  proceedings 
to  be  amended,  so  as  to  represent  truly  the  rights  claimed  ky  any  party. 
Ibid.  8. 19.    And  thoy  may  allow  any  amendment  of  the  plea  lings  or  pro» 
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ceedingfl,  oo  m  to  raalte  defendant  thereto,  ttaj  penon  who  shall  hvre  ap- 
lieared  in  the  conrso  of  the  proceeding*,  to  be  interested  in  the  premises,  by 
any  will,  deed  or  grant,  ftxnn  any  person  who  is  a  defendant  in  such  parti- 
tion,  and  who  might  originally  have  been  made  deibndant,  if  his  interest  had 
tSien  existed  or  been  known ;  bnt  no  person  shall  be  so  made  defendant^ 
without  forty  days^  notice  of  the  motkm  to  that  effect  being  personally  served 
on  him,  or  published  three  months,  as  la  the  case  of  an  original  applicadon. 
Ibfd.  8.  20. 

After  any  such  amendment,  any  party  whose  tights  are  affected  therebyi 
«nd  who  has  not  had  an  opportunity  to  sustain  his  daim,  shall  be  entitled 
to  have  an  issue  made  up  and  tried,  to  determine  such  right ;  and  the  court 
may,  after  an  amendment  in  any  other  case,  where  it  may  be  deemed  proper, 
order  a  trial  to  be  bad.    Ibid.  s.  11. 

If  the  defkult  of  any  of  the  defendants,  whether  known  or  unknown,  ^aQ 
have  been  entered,  the  court  shall  require  the  petitioners  to  exhibit  proof  of 
their  title,  and  an  abstract  of  the  conveyances  by  which  the  same  is  held. 
Such  proof  may  be  taken  in  open  court,  or  by  the  clerk  thereof  on  a  refcr- 
enoe  fbr  that  purpose.  And  in  either  case,  the  proof  given  and  the  abstract 
fhraished,  shall  be  filed  with  the  clerk.  S  R.  S.  ^21,  s.  22.  The  court  shall 
ascertain,  ftom  the  prooft  so  taken,' In  case  of  a  default,  or  fW>m  the  confes- 
sion, by  plea,  of  the  parties,  if  they  appeared,  or  fipom  the  verdict  of  the  jury, 
by  which  any  issue  of  fact  i^all  have  been  tried,  and  shall  declare  the  rights; 
titles  and  interest  of  the  parties  to  such  proceedings,  plalntiflb  as  well  as 
defendants,  so  &r  as  the  same  shall  have  appeared ;  and  shall  determine  the 
rights  of  the*  said  parties  in  such  lands,  tenements  or  hereditaments,  and 
give  judgment  that  partition  be  mad6  between  such  of  them  as  shall  Iiave 
any  right  therein,  according  to  such  rights.  Ibid.  s.  23.  Under  these  two 
sections,  the  court,  in  a  recent  case,  have  said,  that  the  proof  they  will  re- 
quire in  cases  of  this  kind,  will  be  such,  as  in  an  action  of  ejectment  would 
be  considered  as  eslabllshing  a  prima  fixde  right  in  a  plaintifl^  to  recover  the 
premises  claimed  by  him,  and  that  the  practice  wliich  they  will  adopt  in  re- 
lation to  these  cases,  will  be  to  refer  the  taking  of  the  proo6  to  the*  clerk, 
whose  report,  together  with  the  abstract  of  title  furnished  by  the  piaintiJil 
must  be  submitted  to  the  court  3  Wendell,  43 G.  I(  after  the  trial  of  any 
such  issues,  or  after  judgment  by  default,  confession  or  otherwise,  against 
tliose  parties  who  are  known,  the  part  or  interest  of  any  parties  who  shall 
not  have  pleaded  in  the  cause,  whether  known  or  unknown,  in  and  to  such 
premises,  shall  not  have  appeared  by  the  evidence  in  the  cause,  then  the 
said  court  shall  give  judgment  that  partition  be  made,  so  hr  as  the  rights  or 
interests  of  the  parties  who  are  known,  and  who  have  appeared  in  the  said 
cause,  have  been  ascertained,  and  the  residue  of  the  premises  shall  remain 
for  the  parties  whose  interests  have  not  been  ascertained,  subject  to  division 
between  them  at  any  future  time.    2  B.  S.  321,  s.  24. 

Whenever  any  judgment  of  partition  shall  be  rendered  as  above,  the  court 
^haU,  by  rule,  appoint  three  reputable  freeholders,  commissioners,  to  make 
the  partitir>n  go  adjudged,  according  to  the  respectiye  rights  and  interests  ai 
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the  partiei)  &8  the  same  were  aacertaiDed  and  detennined  by  lach  ooori; 
and  in  luch  rale  the  court  ehall  designate  the  part  or  shares  which  shall  rs- 
main  undivided,  for  the  owners  whose  intoRsts  shall  be  vnhnown  and  no4 
ascertained.  2  R.  S.  821,  s.  25.  If  the  persons  so  appointed  comnrissioQen^ 
or  either  of  them,  shall  die,  resign  or  neglect  to  serve,  the  cowt  maj,  from 
time  to  time,  appoint  others  in  their  places.    Id.  s.  26. 

The  commissioners,  before  proceeding  to  the  execatioft  of  their  duties; 
shall  severallj  be  sworn  or  affirmed,  before  anj  officer  anthorized  to  take 
affidavits^  honestly  and  impartially  to  execute  the  trust  reposed  in  them,  and 
to  make  partition,  as  directed  by  the  oourt,  whieh  oath  shaM  be  filed  wiih  th« 
clerk  of  the  court,  at  or  before  tlie  coming  in  of  the  report  of  such  commia- 
sioners.    Id.  s.  27. 

The  commissioners  shall  forthwith  proceed  to  make  partition,  aeoordtng  to 
the  said  judgment  of  the  court,  unless  it  shall  appear  to  them,  or  any  two  of 
them,  that  partition  of  such  real  estate  cannot  be  made,  without  great  preju- 
dice to  the  owners  thereof,  in  which  case,  they  shall  make  a  return  of  such 
&ct  to  the  court|  in  writing,  under  their  hands.  2  R.  8.  322,  s.  28.  In 
making  partition,  the  commisak>nera  shall  divide  the  said  real  estate,  and 
allot  the  several  portions  and  shares  thereof  to  the  respective  parties,  quality 
and  quantity  relatively  considered  by  them,  according  to  the  respective  rights 
and  interests  of  the  parties  so  a^'udged  by  the  court,  designating  the  several 
Glares  and  portions  by  posts,  stones,  or  other  permanent  monuments ;  and 
they  may  employ  a  surveyor,  with  the  necessary  assiatantSt  to  aid  them 
therein.  Id.  a  29.  If,  however,  the  defendants  wish,  to  retain  their  propoT' 
tions  of  the  estate  undivided,  partition  may  be  made  accordingly,  by  settmg 
off  to  the  plaintiff  his  share  in  severalty,  and  to  the  defendants  Jointly.  2 
Wendell,  448. 

The  commissioners  shall  make  a  fhll  and  ample  report  of  their  i»oceeding9, 
under  the  hands  of  any  two  of  them,  specifying  therein  the  manner  of  exe* 
cuting  their  trust,  and  describing  the  land  divided,  and  the  shares  allotted 
to  each  party,  with  the  quantity,  courses  and  distances  of  each  share^  and  a 
description  of  the  poets,  stones  or  other  monuments  thereof  and  the  ifouM  of 
their  charges.    2  R.  S.  322,  s.  80. 

And  all  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties;  but  the  acts  of  a  mi^rity  so  met  shall  be  valid.    Id.  &  31. 

The  expenses  of  the  commissioners,  indudmg  the  expenses  of  a  surveyor 
and  his  assistants,  when  they  shall  be  employed,  shall  be  ascertained  and 
allowed  by  the  oourt ;  and  the  amount  thereof,  together  with  the  fees  allowed 
by  law  to  the  commissioners,  shall  be  paid  by  the  petitioners^  and  shall  be 
allowed  to  them  as  part  of  the  costs  to  be  taxed.  Id.  s.  32.  The  fees  usu- 
ally  allowed,  are  three  dollars  a  day.  8  Oowen,  116.  But  no  aetion  can  be 
brought  by  the  oommiasionen  Sot  their  feea^  until  they  hare  been  taze4  by 
the  oourt    5  Gowen,  213. 

The  report  shall  be  proved  or  acknowledged  before  some  officer  authorised 
to  take  the  proof  of  deeds,  in  the  same' manner  that  deeds  are  required  to  be 
proved  or  acknowledged,  to  entitle  them  to  be  noorded.    Tide  1  R.  S.  7ft6b 
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a  4;  and  shall  be  filed  in  the  oflSoe  of  the  derk  of  the  court    3  IC  S.  322, 
a  33. 

On  good  cause  shown,  the  court  may  set  aside  the  report,  and  appoint  new 
oommissioners,  as  often  as  mny  be  necessary,  who  shall  proceed  in  like  man- 
ner as  above  directed.  2  R.  S.  322,  &  3i.  Upon  any  report  of  the  com- 
missioners being  confirmed  by  the  court,  judgment  shall  thereupon  be  given, 
that  Buoh  partition  be  firm  and  efl'ectual  forever,  and  such  judgment  shall  be 
bhiding  and  conclusive, — 

1.  On  an  parties  named  therein,  and  their  legal  representatives,  who  shall, 
at  the  time,  have  any  interest  in  the  premises  divided,  as  owners  in  fee,  or 
as  tenants  for  years,  or  as* entitled  to  the  reversion,  remainder  or  inheritance 
of  such  premises  after  the  termination  of  any  particular  estate  therein,  or 
who,  by  any  contingency  contained  in  any  will,  or  grant,  or  otherwise,  may 
be  or  may  become  entitled  to  any  beneficial  interest  in  the  premises,  or  who 
■hall  have  any  interest  in  any  undivided  share  of  the  premises,  as  tenant  for 
years,  for  life,  by  the  curtesy,  or  in  dower : 

2.  On  all  persons  interested  in  the  premises,  who  may  be  unknown,  to 
whom  notice  shall  have  been  given  of  the  application  for  partition,  by  such 
publication  as  is  herein  before  directed :  and, 

3.  On  alt  other  persons  claiming  from  such  parties,  or  persons  or  either  of 
them.  Ibid.  sec.  36.  But  such  judgment  and  partition  shall  not  affect  any 
tenants,  or  persons  having  claims  as  tenants,  in  dower,  by  the  curtesy,  or 
for  life,  to  the  whole  of  the  premises  which  shall  be  the  subject  of  such  par- 
tition ;  vide  15  Johns.  319 ;  nor  shall  such  judgment  and  partition  preclude 
any  person,  except  such  as  are  specified  in  the  last  section,  from  claiming  any 
title  to  the  premises  in  question,  or  firom  controverting  the  title  or  interest 
of  the  parties  between  whom  such  partition  shall  have  been  made.  2  R.  S. 
323,  sec.  36. 

If  the  commissioners  shall  report  to  the  court,  that  the  lands,  tenements  or 
hereditaments,  of  which  partition  shall  have  been  directed  as  aforesaid,  are 
so  situated,  or  that  any  distinct  lot^  tract,  or  portion  thereof^  is  so  situated, 
that  a  )>artition  thereof  cannot  be  made,  without  great  prejudice  to  the 
owners  of  the  same^  and  if  the  court  shall  be  satisfied  that  such  report  is 
just  and  correct,  the  court  may  thereupon,  by  a  rule  to  be  entered  on  the 
filing  of  the  said  report,  order  the  oommissioners  to  sell  the  premises  so  • 
situated,  at  public  auction,  to  the  highest  bidder ;  2  R.  S.  323,  &  37 ;  and 
they  shall  direct,  in  such  order,  the  terms  of  credit  which  may  be  allowed, 
for  any  portions  of  the  purchase  money  of  which  it  shall  think  proper  to  di- 
rect the  investment,  and  for  such  portions  of  such  purchase  money,  as  are  re- 
quired by  statu^,  {post^)  to  be  invested  for  the  benefit  of  any  unknown 
owners,  any  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life,  in 
dower  or  by  the  curtesy.  lb.  s.  38.  The  portions  of  the  purchase  money 
for  which  credit  shall  have  been  so  allowed,  shall  always  be  secured  at  inte- 
rest^ by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  purchaser,  and  by 
such  other  security  as  tlie  court  shall  prescribe.    lb.  &  39.    The  commis- 
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aonera  may  take  separate  moitgagea  and  other  aecoritiee^  for  soch  cooYeniciit 
Bhares  or  portions  of  the  pnrdiase  monej,  as  are  directed  bj  the  court  to  be 
inrested  as  aforesaid,  ro  the  name  of  the  clerk  of  the  court  and  bis  saooessers 
in  office,  or  an j  one  of  snch  derica,  and  tor  such  shares  as  any  known  owner 
of  fall  age  shall  desire  to  have  so  invested,  in  the  names  of  such  owners ;  lb. 
a  40 ;  and  upon  siicb  sales  being  confirmed,  as  bereinalier  mentioned,  the 
said  commissioners  shall  delirer  such  mortgages  or  other  securities  to  the 
derk  of  the  coort,  or  to  the  known  owners  whose  shares  were  so  invested. 
2  B.  &  324,  s.  41. 

Formerlj  the  right  of  an  incumbrancer  could  not  be  affected,  bj  a  sale  of 
lands  in  partition ;  neither  could  he  be  made  a  party  to  the  suit  1  Paige^ 
469 ;  1  Hopk.  601.  Now,  however,  before  making  the  order  for  sale,  where 
creditors  having  specific  liens^  have  not  been  made  paitiefl^  the  court,  on  the 
motion  of  either  partj,  shall  direct  the  petitioner  to  amend  his  petition,  bj 
making  every  creditor  having  a  specific  lieu,  on  the  undivided  interest  or 
estate  of  any  of  the  parties^  by  mortgage,  devise,  or  otherwise^  a  party  to  the 
proceedings ;  and  shaD  direct  the  cle^  of  the  court  to  ascertain  and  report 
whether  the  shares  or  interests  in  the  premises,  of  the  parties  in  sndi  sui^ 
or  any  of  them,  are  subject  to  any  general  lien  or  incumbrsace  by  judgment 
or  decree.  3  R.  S.  155,  Appendix.  But  an  order  for  sale  may  be  made^ 
without  a  reference  to  the  deric  to  search  for  incumbrances  and  Hens,  unless 
such  reference  be  asked  lor  by  one  of  the  parties.  12  Wendell,  269.  The 
clerk  to  whom  such  reference  shall  be  made,  shall  immediately  thereafter, 
cause  a  notice  to  be  published  once  in  each  wedc  for  six  weeks  successively, 
in  the  state  paper,  and  also  in  a  newspaper  printed  in  every  county  in  which 
any  of  the  lands  in  question  are  situated,  requiring  all  persons  having  any 
general  lien  or  incumbrance^  on  any  undivided  interest  or  share  therein,  by 
judgment  or  decree,  to  produce  to  the  said  clerk,  on  or  befbre  a  certain  day 
to  be  named  in  such  notKS,  proof  of  all  such  liens  and  incumbrances,  to- 
gether with  satisfactory  evidence  of  the  amount  doe  thereon;  and  the  clerk 
sliall  report  with  all  convenient  speed,  the  names  of  the  creditors,  the  na- 
ture of  the  incumbrances,  the  dates  thereof  and  the  several  amounts  appear- 
ing to  be  due  thereon.    lb. 

If  it  shall  appear  by  the  proceedrngs  on  such  petition,  or  by  such  report 
that  there  are  any  existing  incumbrances  upon  the  estate  or  interest  in  th» 
premises  of  any  party  named  in  the  proceedings  in  the  suit,  the  court  shal^ 
in  the  order  of  sale^  direct  the  commissioners  to  bring  into  court,  and  pay  t« 
the  clerk  thereof,  the  portion  of  the  monies  arising  from  the  sale  of  the  es* 
tate  and  interest  of  such  party,  aller  deducting  the  portion  of  the  costa^ 
charges  and  expenses  to  which  it  shall  be  liable.    3  R.  S.  155,  Appendix 

Such  party  may  apply  to  the  court  to  order 'such  monies,  or  such  port 
thereof  as  he  shall  claim,  to  be  paid  to  him ;  which  application  shall  be  ac- 
companied :  1.  By  his  own  affidavit,  stating  the  true  amount  af^tually  due 
on  each  incumbrance,  the  owner  of  such  incumbrance,  and  his  residence,  as 
tar  as  known  to  such  party :  2.  By  proof,  by  affidavit,  of  the  due  service  of 
a  notice  on  each  owner  of  any  incumbrance,  of  the  intention  to  make  sach 
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application,  at  least  fourteen  days  previously.  If  stich  owner  reside  in  this 
state,  such  notice  shall  be  served  personally,  or  if  he  be  absent  fVom  his  re- 
sidence, by  leaving  a  copy  there,  with  some  person  of  proper  age.  If  such 
owner  reside  out  of  this  state,  such  notice  may  be  served  on  him  personally, 
twenty  days  previously,  or  by  publishing  the  same  in  the  state  paper  four 
weeks  successively,  once  in  each  week.     2  R.  S.  324,  s.  45. 

Upon  such  application  and  proof  of  notice  being  made,  the  court  shall  pro- 
ceed to  hear  the  proofs  and  allegations  of  the  parties.  If  any  question  of 
&ct  shall  arise,  which,  in  the  opinion  of  the  court,  cannot  be  satisfactoYily 
determined  without  a  trial  by  jury,  the  court  shall  award  a  feigned  issue,  to 
be  tried  as  in  other  cases.  The  costs  of  such  trial  shall  be  paid  by  the  party 
failing,  which  payment  shall  be  enforced  by  attachment,  as  in  other  cases.  2 
R.  S.  325,  a.  46. 

When  the  amount  of  existing  incumbrances  shall  have  been  ascertained, 
the  court  shall  prooeed  to  order  a  distribution  of  the  moneys  so  brought  into 
and  remaining  in  court,  among  the  several  creditors  having  such  incumbran- 
ces, according  to  the  priority  thereof  respectively.     2  R.  S.  s.  825,  4T, 

The  derk  or  other  officer  of  the  court,  by  whom  any  such  incumbrance 
shall  be  paid  off,  shall  procure  satisfiiction  thereof  to  be  acknowledged,  in 
the  form  required  by  law,  and  shall  cause  such  incumbrance  to  be  duly  satis- 
fied or  cancelled  of  record,  and  shall  defray  the  expenses  thereof,  out  of  the 
portion  of  the  moneys  in  court,  belonging  to  the  party  by  whom  such  incum- 
brance was  payabl&     2  R.  S.  325,  s.  48. 

The  proceedings  to  ascertain  and  settle  the  amoupl  of  incumbrances  pro- 
vided by  statute,  shall  not  affect  any  other  party  in  such  suit  for  partition, 
nor  delay  the  paying  over  or  investing  of  moneys,  to  or  for  the  benefit  of 
any  party  upon  whose  estate  in  the  premises,  there  shall  not  appear  to  be 
any  ctxisting  incumbrances.    2  R.  S.  325,  s.  49. 

Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or  for  life, 
to  the  whole  or  any  part  or  share  of  the  premises  in  question,  has  been  ad- 
mitted by  the  parties,  or  ascertained  by  the  court,  to  be  existing  at  the  time 
of  tlie  order  fbr  such  sale,  and  the  person  entitled  to  such  estate  has  been 
made  a  party  to  the  proceedings,  the  court  shall  first  consider  and  determine, 
under  all  the  circumstances  of  the  case,  whether  such  estate  ought  to  be  ex- 
cepted from  such  sale,  or  whether  the  same  should  be  sold ;  and  in  making 
such  determination,  they  shall  have  regard  to  the  interests  of  all  the  parties. 
2  R  a  325,  B.  60. 

If  a  sale  of  the  premises,  including  such  estate,  shall  be  ordered,  the  estate 
and  interest  of  every  such  tenant  or  person  shall  pass  thereby ;  and  the  pur 
chaser,  his  heirs  and  assigns,  shall  hold  such  premises  free,  and  discharged 
from  all  claims  by  virtue  of  any  such  estate  or  interest,  whether  the  same 
be  to  any  undivided  share  of  a  joint  tenant,  or  tenant  in  common,  or  to  the 
whole  or  any  part  of  the  premises  sold.    Ibid,  s.  61. 

Upon  such  sale  jeing  made  of  any  such  interest  or  estate,  the  court  shall 
direct  the  payment  of  such  sum  in  grosfl^  out  of  the  proceeds  thereof  to  the 
person  entitled  tosich  estate  in  dower,  tenancy  by  the  curtesy,  or  tenaa</ 
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for  lile^  as  shall  be  deemed,  upon  the  principlee  of  law,  applicable  to  annui- 
UeSy  a  leaaooable  Batiafaction  for  such  estate  or  interest,  and  which  the  person 
so  entitled  shall  consent  to  acoept  in  lieu  thereof,  by  an  instrhment  under 
seal,  duly  acknowledged  or  proved  in  the  manner  that  deeds  are  required  to 
be  proved,  to  entitle  them  to  be  recorded.    Ibid.  &  62. 

In  case  no  such  consent  be  given  at  or  before  the  coming  in  of  the  report 
of  sale  by  the  commissioners^  then  the  court  shall  ascertain  and  determine 
what  proportion  of  the  proceeds  of  such  sale,  after  deducting  all  expenses, 
win  be  a  Just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the  person 
entitled  to  such  estate  or  interest  in  dower,  by  the  curtesy,  or  for  life,  and 
shall  order  the  same  to  be  brought  into  court,  for  that  purpose.  2  R.  Su 
326,  8.  63.  The  proportions  of  the  proceeds  of  such  sale,  shall  be  ascertained 
and  determined,  in  the  several  cases  as  follows:  1.  If  an  estate  in  dower 
shall  have  been  included  in  such  order  of  sale,  its  proportion  shall  be  one- 
third  of  the  proceeds  of  the  sale  of  the  premises,  T>r  of  the  sale  of  the  undi- 
vided share  in  such  premises,  upon  which  such  claim  of  dower  existed :  2. 
If  an  estate  by  the  curtesy,  or  other  estate  for  life,  shall  be  included  in  such 
order  of  sale,  its  proportion  shall  be  the  whole  proceeds  of  the  sale  of  the 
premises,  or  of  the  sale  of  the  undivided  share  thereof;  in  which  such  estate 
shall  be :  and  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
shall  be  deducted  from  the  proceeds  of  such  sale.  Ibid.  s.  64.  If  the  per- 
sons entitled  to  any  such  estate  in  dower,  by  the  curtesy,  or  for  life,  be  un- 
known, the  court  shall  take  order  for  the  protection  of  the  rights  of  such 
person!%  in  the  same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared.    Ibid.  &  66. 

The  commissioners  shall  give  notice  of  any  sale  to  be  made  by  them,  for 
the  same  time  and  in  the  same  manner  as  is  required  by  law  on  sales  of  real 
estate  by  sheriffs  on  execution.  2  R.  S.  326,  s.  66.  The  terms  of  such  sale 
shall  be  made  known  at  the  time ;  and  if  the  premises  consist  of  distinct 
buildings,  &rms  or  lots,  they  shall  be  sold  separately.    Ibid.  s.  67. 

Neither  of  the  said  commissioners,  nor  an^^person  fbr  the.benefit  of  either 
of  them,  shall  be  interested  in  the  purchase,  nor  directly  nor  indirectly  pur- 
chase any  of  the  premises  sold,  nor  shall  any  guardian  of  any  infimt  party  in 
such  suit,  purchase,  or  be  interested  in  the  purchase  of  any  lands  being  the 
subject  of  such  suit,  except  for  the  benefit  or  in  behalf  of  such  infiuit;  and 
all  sales  contrary  to  the  provisions  of  this  section  shall  be  void.  2  R.  Sw 
326,  s.  68. 

After  completing  such  sale,  the  oommissioners  shall  report  the  same  to  the 
oourt  on  their  oath,  with  a  description  of  the  different  parcels  of  land  sold  to 
each  purchaser,  the  name  of  such  purchaser,  and  the  price  bid  by  him ; 
which  report  shall  be  filed  in  the  court    2  R«  S.  326,  s.  69. 

If  such  sales  be  approved  and  confirmed  by  the  courts  an  order  shall  be 
entered,  directing  the  commissioners^  or  any  two  of  them,  to  execute  con* 
v^yances  pursuant  to  such  sales^  which  they  are  hereby  authorised  to  do. 
3  R.  S.  327,  8.  60.  Such  conveyances  so  executed,  shall  be  recorded  in  tlie 
county  where  the  premises  are  situated,  and  shall  be  a  bar,  both  iii  law  and 
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equity,  against  all  perrona  intereeted  in  such  premiaea  in  anj  waj,  who  riiaH 
baye  been  named  as  parties  in  the  said  proeeedings,  and  against  all  snoh 
persons  and  parties  as  were  unknown,  if  nqtice  shall  have  been  giyen  of  the 
application  lor  partition,  bj  each  publication  as  is  herein  before  directed,  and 
against  all  other  persons  claiming  from  such  parties,  or  either  of  them.  Ibid. 
8l61. 

Such  conyejanoes  shall  also  be  a  bar  against  all  persons  having  general 
Uens  Qt  incumbrances  bj  Judgment  or  decree,  on  anj  undivided  share  or 
Interest  in  the  premises  sold,  in  aU  cases  where  the  notice  to  such  creditors^ 
hereinbefore  prescribed,  shall  have  been  given,  and  also  against  all  persons 
having  specific  liens  on  anj  undivided  share  or  interest  therein,  who  shall 
have  been  made  parties  to  the  proceedings.  But  no  creditor  having  any 
audi  specific  Uen  shall  be  aflTected  by  such  sale  or  conveyance,  unless  he 
shall  have  been  party  to  the  proceedings.    3  R.  S.  156,  Appendix. 

The  proceeds  of  eveiy  such  sale,  after  deducting  the  costs,  shall  be  divided 
among  the  parties  whose  rights  and  interests  shall  have  been  sold,  in  pro- 
portion to  their  respective  rights  in  the  premises ;  and  the  ahares  of  such  of 
the  said  parties  as  are  of  fiill  age,  diall  be  peid  to  them  or  their  legal  repre- 
sentatives, by  the  commissionerB^  or  shall  be  brought  into  court  for  their 
use.    2  R  &  827,  8.63. 

Where  any  of  such  known  parties  are  infiints,  the  court  may  in  its  discre- 
tion, direct  the  share  of  such  infant  to  be  paid  over  to  the  general  guardian, 
or  to  be  invested  in  permanent  securities  at  interest,  m  the  name  and  for  the 
benefit  of  such  infiint  Ibid.  s.  64.  And  in  chancery  it  has  been  held,  that 
where  lands  of  the  wife,  who  is  an  in&nt,  are  sold  under  a  decree  in  parti- 
tion, the  husband  is  not  entitled  to  the  proceeds,  but  the  court  will  secure 
the  fiind  lor  her  use^  until  she  becomes  of  age  and  consents  to  his  receiving 
the  same.    1  Paige,  483. 

Where  any  of  the  parties  whose  interests  have  been  sold,  are  absent  fit>m 
the  state,  without  legal  representatives  in  this  state,  or  are  not  known  or 
named  in  the  proceedings,  the  court  shall  direct  the  shares  of  such  parties  to 
be  invested  in  permanent  securities  at  interest,  for  the  benefit  of  such 
parties,  until  claimed  by  them  or  their  legal  representatives.  2  R.  S.  327, 
L  65. 

Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  in  dower,  or  by 
the  curtesy,  or  for  lif^  shall  be  brought  into  court,  as  hereinbefore  directed, 
the  court  shall  direct  the  same  to  be  invested  in  permanent  securities  at  in- 
terest, so  that  such  interest  shall  annually  be  paid  to  the  parties  entiUed  to 
such  estates,  during  their  lives  respectively.    Ibid.  s.  66.  ' 

The  court  may,  in  its  discretion,  require  all  or  any  of  the  parties,  before 
they  shall  receive  any  share  of  the  moneys  arising  fhom  such  sale,  to  give 
security  to  the  satisfaction  of  such  court,  to  refund  the  said  share  with  in- 
terest the^n,  in  case  it  shall  thereafter  appear  that  such  party  was  not  en- 
titied  tiiereto.    2  R  S.  328,  s.  67. 

Where  any  security  is  directed  to  be  taken  by  a  court,  or  any  iniestment 


82&  CASES  IN  THE  SUPBEKB  COURT. 

Ck)dd  et  ttx.  v.  Harison. 

to  be  made,  or  any  secmity  shall  be  taken  by  oommissioDere  on  the  sale  of 
aoj  real  estate  ag  hereinbefbre  directed,  except  where  proyiaion  shall  be 
Hiade  for  taking  the  same  in  the  name  of  any  known  owner,  the  bonds, 
mortgages^  or  other  evidences  thereof  shall  be  taken  in  the  name  of  tho 
derk  of  the  court,  and  his  successor  in  office,  who  shall  bold  the  same  by 
virtue  of  their  respective  offices,  and  shall  deliver  them  to  their  successors^ 
Ibid.  8.  68. 

Such  clerks  shall  receive  the  interest  or  principai  of  any  sums  as  they  h^ 
come  due,  and  apply  or  reinvest  the  same,  according  to  the  cireumstammf 
•f  the  case,  as  the  court  shall  direct,  and  shall,  once  in  every  year,  render  16 
the  oourt  an  account  in  writing,  and  on  oath,  of  all  monies  received  by  them, 
and  of  the  application  thereof;  and  upon  any  neglect  to  render  such  aCboont^ 
and  upon  any  misappKcation  of  any  monies  received,  the  court  shall  suspend 
such  clerk  from  exercising  the  duties  of  his  office,  and  shaU  immediatAly  re- 
port his  delinquency  to  the  governor,  to  the  end  that  h^  may  be  removed 
by  the  governor  and  senate.    Id.  s.  69. 

All  investments  and  re-investments  under  the  provisions  of  this  title^  shall 
be  made  in  the  public  stocks  of  the  United  States,  or  of  this  state,  or  ou  bond 
and  mortgage  upon  unincumbered  real  estate,  of  at  least  double  the  value  of  ' 
such  investment ;  and  no  such  security,  bond,  mortgage,  or  other  evidenee 
of  such  investment;  shall  be  discharged,  tMnsferred  or  impaired,  by  any  act 
of  the  deric,  without  the  order  of  the  court,  entered  in  the  minutes  thereof 
Id.  s.  70. 

Any  person  interested  in  such  investments  or  securitieSy  may,  with  tho 
leof^e  of  the  court,  prosecute  the  same  in  the  name  of  the  existing  clerk; 
and  no  suit  shall  be  abated  by  the  death,  removal  from  office,  or  resignaUon 
qf  the  clerk  to  whom  such  evidences  were  executed,  or  of  any  of  his  sucoe»' 
sors.    Id.  s.  71. 

When  final  judgment  for  partition  shall  be  rendered,  the  court  shall  also 
adjudge  each  of  the  parties  concerned  therein,  other  than  the  petitioners,  a 
proportion  of  the  costs  and  charges  of  the  proceedings,  to  be  ascertained  by 
the  court,  according  to  the  respective  rights  of  the  parties,  and  the  proper* 
tton  of  such  costs  assessed  upon  the  unknown  owners,  to  be  chargeable  on 
the  part  remaining  undivided ;  and  upon  such  judgment,  execution  may  issue 
as  in  personal  actions,  and  may  be  levied  on  the  property  of  the  parties  re- 
spectively charged  with  such  costs,  and  upon  any  share  or  part  of  the  premi- 
ses allotted  on  any  such  division,  to  any  owner  unknown  or  not  named,  and 
upon  every  portion  remaining  undivided,  for  the  proportion  adjudged  to  be 
paid  by  such  owners;  or  chaiigeable  to  the  port  remaining  undivided.  And  a 
sale  of  such  premises  thereupon,  shall  be  as  valid  as  if  such  unknown  owner, 
bad  been  named  in  the  proceedings  and  in  such  execution.    2  R.  8.  328,  a.  73. 

If  the  peiitionerB  for  any  partition,  shall  become  non-suit,  or  suffer  a  dis- 
continuance, or  a  verdict  shall  pass  against  them,  or  judgment  shall  be  ren- 
dered iig..iiist  them  on  demurrer,  they  shall  pay  costs,  to  be  recovered  and 
collected  its  in  personal  actions    Id.  a.  73. 
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Jaoksoxi  Y.  Murphj. 


The  oosts  in  this  action  are  the  AiU  oosti  of  the  oourt  in  which  the  action 
k  pending ;  S  R.  S.  613,  s.  3 ;  and  are  to  be  deducted  from  the  proceeds  of 
tiie  sale  made  by  the  commisBionerB ;  and  mnst  be  by  them  in  the  flist 
instance  paid  to  the  petitioners,  or  their  attomej.    2  R  &  827,  s.  62. 

Any  proceedings  for  partition  commenced  in  the  court  of  comm<to  l^eafl^  er 
in  a  mayors  court,  may  be  removed  into  the  supreme  court  by  writ  of  Gtit' 
Horari,  to  be  allowed  by  any  of  the  Justices  thereot;  if  the  same  be  served 
before  any  juror  shall  be  sworn  to  try  any  issue  joined  in  Such  proceedings, 
or  before  judgment  be  given,  that  partitioit  shall  be  made ;  and  upon  such 
removal,  the  like  proceedings  shall  be  had,  as  if  the  petition  had  been  origi- 
nally presented  to  the  supreme  court    2  B.  S.  329,  s.  74. 

Upon  any  final  judgment  rendered,  that  partition  be  made^  or  confirming 
partition,  or  for  the  sale  of  any  premises,  or  confirming  such  sale,  a  writ  of 
error  may  be  brought  by  any  of  the  parties  to  such  judgment,  johtiy  or  sepa- 
rately, (vide  9  Cowen,  304,)  and  without  the  consent  of  any  oo-]^aiatiir  or 
oo-defendant^  within  the  same  time  and  under  the  like  restrictions,  ias  in  eases 
of  personal  actions,  of  which  we  will  speak  hereafter.  2  R.  S.  329,  s.  75. 
And  it  shall  not  be  necessary  fbr  a  plaintiff  or  defendant  bringing  such  writ^ 
to  summon  and  sever  any  co-plaintiff  or  co-defendant    Id.  s.  76. 

Error  may  be  assigned  upon  such  writ,  for  any  erroneous  ac(judication  upon 
the  rights  of  any  of  the  respective  defendants  or  respective  plaintifita,  and  the 
court  shall  direct  the  person  whose  interest  is  affected  by  such  acQudication, 
to  plead  to  such  assignment  of  errors,  and  to  appear  in  such  cause  as  a  de* 
ibndant  in  error.    2  R.  S.  329,  s.  11, 

The  oourt  may  give  judgment  either  for  affirmance  or  reversal,  in  part  or 
in  whole,  with  costs  to  be  paid  by  either  of  the  parties^  or  by  any  one  or 
more  defendant  or  plaintifl;  to  his  co-defendant  or  oo-p]ainti£    Id  a.  78. 


Jackson,  ex  dem.  Waqooner  akp  others  agamat 
Murphy.  . 

Where  the  plaintiff  and  defendant  claim  under  adjoining  patents^  the  court 
cannot  grant  a  rule  ordering  the  lessors  of  the  plaintiff  to  permit  a  survey 
to  be  taken  of  the  boundary  line,  but  if  it  appear  neoesaaiy  fer  IhedefeBca 
in  the  suit  that  it  should  be  ascertained,  they  wiH  allow  a  rule  to  stay  {Hr» 
ceedmgs  till  the  lessors  consent  to  a  survey,  or  the  judge  at  the  drouit  may 
postpone  the  cause  on  the  same  principle. 

Ekott  moved  for  a  rale,  ordering  the  lessois  of  the  plain- 
tiff to  permit  a  STiryey  to  be  taken  by  the  defendant  of  the 
bonndaries  and  marked  trees  of  a  patent  under  which  he 
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claimed,  on  an  affidavit  stating  that  ic  was  neoessarj  for  his 
defence  to  ascertain  the  lines  of  it,  but  that  a  person  sent 
bj  him  for  that  purpose  had  been  prevented  by  the  agent 
of  the  lessois  who  derived  title  nnder  an  adjoining  grant 

Kent,  Ch.  J.  Were  we  to  grant  this  application,  could 
we  enforce  the  leave  we  had  given  ?  Suppose  an  action 
of  trespass  brought,  would  this  be  a  justification  ?  But  it 
does  not  appear  to  me  that  our  interference  is  necessary. 
The  judge  at  the  circuit  would,  upon  the  grounds  now 
shown  to  the  pourt,  postpone  the  cause.  You  may,  how- 
ever, take  your  rule  to  stay  proceedings,  till  the  lessors  of 
the  plaintiff  enter  into  a  consent  rule  for  having  a  survey 
made 

Bule  denied. 


Low  against  Hallett. 

In  oppofiiog  a  motion  for  a  reference,  it  &b  suffldent  if  the  affidavit  state  that 
the  oontroyersy  will  involye  questiona  of  law,  as  the  party  "  is  advised  by 
his  counsel,  and  verily  believes,"  without  setting  forth  what  those  ques- 
tions are. 

Emott,  on  the  common  affidavit  that  the  trial  of  this 
cause  would  require  the  examination  of  long  accounts, 
moved  for  a  reference. 

Eoffman^  contra,  read  an  affidavit  by  the  plaintiff,  simply 
stating  that  as  he  was  advised  by  his  counsel,  and  verily 
believed,  the  controversy  would  necessarily  involve  ques- 
tions at  law. 

Em(^  in  reply,  submitted  to  the  court,  whether  the  affi- 
vit  ought  not  to  have  specified  what  those  questions  of  law 
were. 
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Moore  v.  Bacon. 

Thompson,  J.    I  believe  the  usual  mode  has  been  to 
Btate  them. 

Per  Cwiam.    The  addition  of  "  aa  advised  by  counsel" 
is  sufficient.    It  is  to  be  presumed  that  counsel 
would  Bot  advise,  unless  ^there  was  some  founda-     [^83] 
tion.(a)    Take  nothing  bj  your  motion,  and  pay 
the  costs  of  resifltiDg.[l] 

Motion  refused. 


MoORE  against  Bacon. 

A  derieal  mtsprislon  in  a  retam  to  a  certiorari,  may  be  amenddd  after  Jdnte 
ia  error,  when  it  appean  to  bare  been  eeiTed  to  prevent  the  entiy  of  a  de- 
fault, for  want  of  bemg  served  with  an  order  to  stay  prooeedlngo^  then  ap* 
plied  for,  and  expected,  but  it  will  be  allowed  only  on  piling  ooetB  of  the 
assignment,  and  reelflting  the  application  to  amend. 

Motion  to  amend  a  justice's  return  by  altering  the  date 
of  an  act,  mentioned  to  have  been  passed  on  the  7th  day 
of  April,  1804,  to  the  7th  day  of  April,  1801. 

P.  W.  RadcUffreBd  an  aflBldavit  by  the  attorney  of  the 
defendant  in  error,  that  the  mistake  was  a  clerical  mispri- 
sion, which  he  did  not  discover  till  the  27th  of  March  last^ 
when  a  copy  of  the  assignment  of  errors,  in  which  this  was 
set  forth  as  a  cause,  was  served  on  him^  with  a  notice  to 
join  in  error  in  twenty  days,  or  that  a  default  would  be 
entered. 

(a)  See  Lusher  r.  WaUon,  1  Oainea*  Hep.  161  n.  (b.) 

[1]  To  warrant  denying  a  reference  on  the  ground  that  questions  of  law 
will  arise,  the  court  must  be  satisfied  that  they  will  be  questions  of  real  difll- 
ciiltr.  Anon,  6  Cow.  423 ;  Shaw  y.  Ayrea,  4  Cow.  62.  The  party  opposing 
a  motion  to  refer,  must  state  what  the  points  of  law  are;  to  enable  the  oourk 
to  judge  of  the  propriety  of  granting  or  referring  the  application.  Luffur  ?• 
Waikn^  1  Oai.  R.  149 ;  Salisbwy  y.  Scott,  6  J.  It.  829. 
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Oaines,  contra,  urged  that  the  application  could  not  now 
be  heard,  as,  from  an  affidavit  of  the  attorney  for  the  plain- 
tiff, it  appeared  to  be  after  joinder  in  error  on  this  very 
point  so  late  as  the  22d  of  April,  and  that,  in  such  cases, 
the  rule  was,  not  to  allow  of  amendments. 

P.  W.  jRaddifff  in  reply.  The  papers  before  the  court 
show  that  the  parties  live  in  a  remote  county,  and  the 
joinder  was  merely  to  prevent  the  entry  of  a  de&ult  for 
want  of  being  served  with  an  order  to  stay  pr<fceedings. 

Per  Curiam,  The  observation  of  the  defendant's  coun- 
sel takes  this  case  out  of  the  general  rule.  The  order  to 
stay  proceedings  was  applied  for,  and  evinces,  that  tlie 
joinder  was  a  mere  matter  of  precaution,  not  on  a  reliance 
CD,  or  affirmance  of  the  correctness  of  the  proceeding*^ 
The  amendment,  therefore,  must  be  allowed,  on  pajnnent 
of  the  costs  of  the  assignment  of  errors,  and  those  of  resist- 
ing this  appIication.[l] 

Motion  granted. 


Bach  and  Bach  against  Coles. 

The  court  will  not  hear  an  application  for  an  order  to  staj  proceedings  on  a 
case  made,  unless  recourse  has  previouslji  and  without  success,  been  had 
to  a  Judge. 

This  was  an  application  to  the  court,  in  the  first  instance, 
for  an  order  to  stay  proceedings  on  a  case  made. 

•  [1]  After  an  assignment  of  errors,  it  is  too  late  for  the  plaintiff  to  move  to 
amend  the  return.  He  ought  to  have  applied  to  a  judge  for  an  enlargement 
of  the  rule.  Rw  v.  Sjtragut^  1  J.  R.  493.  The  plaintiff  cannot  move  for  the 
justice  to  amend  his  return  after  he  has  noticed  the  cause  for  argument 
Knapp  y.  Onderdonk^  2  Cai.  R.  383. 

As  to  amendments  of  returns,  vide  Wtghtnvin  v.  Clapp^  2  Cow.  617; 
PaHmtr  v.  Peck,  2  Cow.  461 ;  Jackson  v.  OroM,  1  Cow.  38 ;  Day  v.  WiKdr, 
1  CaL  R.  134. 
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Per  Curiam,  Though  the  rule  authorizing  parties  to  ap- 
ply to  a  judge  for  this  purpose  does  not  abrogate  the  pow- 
er of  the  court,  yet  we  ought  never  to  be  resorted  to  till 
the  other  mode  ias  been  attempted.  This  is  chamber  bust 
ness. 

Motion  denied. 


♦Hartshorn  and  others  against  Gelston.    [*84] 

That  the  government  of  the  United  States  is  interested  In  a  cause,  does  not 
make  it  of  importance  enough  to  grant  a  struck  Jury. 

Pendleton  moved  for  a  struck  jury  in  this  suit,  which 
was  for  erecting  a* beacon  on  the  plaintiff's  lands  at  San- 
dy-Hook, after  being  warned  not  to  do  so,  on  an  aflSdavit, 
stating  a  former  action  and  recovery  for  the  same  offence, 
the  pendency  of  two  suits  for  a  continuance  of  the  origi- 
nal trespass,  and  that  the  defendant  was,  as  he  verily  be- 
lieved, reimbursed  by  the  government  of  the  United  States 
for  the  damans  paid  in  the  first  action,  and  would  be  in- 
demnified by  them  against  any  recovered  in  the  present  or 
other  suits.  These  circumstances,  and  the  probability  that 
the  general  government  was  interested  in  the  cause,  were 
suflScient,  he  contended,  to  make  it  of  such  importance 
as  to  require  a  struck  jury. 

Per  Curiam^  stopping  Sanford,  There  is  nothing  in  this 
case  which  is  not  fitted  to  the  capacity  of  an  ordinary  jury. 
The  parties  litigant  do  not  make  a  case  important.(a)[l] 

Struck  jury  refused. 

(a)  See  Spencer  v.  Sampwn^  1  Cuines*  Rep.  498,  note  (a). 

[1]  In  the  recent  case  of  Poucher  v.  Livingston^  2  Wendell,  296,  where  the 
defence  to  a  note  was,  that  it  was  a  forgery,  and  where  the  controversy  had 
excited  much  speculation  and  interest,  and  the  connections  of  the  parties 
were  numerous  and  respectable,  this  court  refused  the  motion ;  and  Suther- 
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land,  J.,  observed :  "  The  statute  authorizes  the  court  to  grant  a  stnick  Jury 
only  in  cases  of  intricacy  and  importance.  The  testing  the  genuineness  of  a 
signature  to  a  note,  is  not  n  question  of  intricacy^  demanding  more  than  or« 
dinary  intelligenoe,  although  it  may  be  dUficalt  io  come  to  a  satisfiictory  oon* 
dusioD.  Nor  is  this  a  case  of  importance,  within  the  meaning  of  the  atatuta 
It  may  highly  interest  the  parties  and  their  friends,  but  the  public  hare  no 
particular  interest  in  the  matter.  Where  public  officers  have  been  libelled, 
for  acts  done  in  their  official  capacity,  suits  brought  by  them  in  vindication 
of  their  characters  have  been  deemed  important,  and  struck  juries  allowed ; 
but  where  causes  are  important  only  to  the  parties,  such  consideratton  is  not 
sufficient  to  induce  the  court  to  grant  a  struck  jury.  The  probable  amount 
of  recovery  does  not  entitle  these  causes  to  be  considered  important,  and  the 
Interest  excited  in  the  county  of  Columbia,  cannot,  fh>m  the  nature  of  tha 
controversy,  be  such  as  to  endanger  a  fair  and  impartial  trial."  So,  also,  • 
foreign  jury  will  be  granted  only  in  extreme  cases.  10  Wendell,  670.  So^ 
also,  where  the  case  turns  solely  on  a  question  of  law,  and  there  is  no  &ot  ia 
dispute,  a  special  jury  will  be  reAised.    2  Carr.  ft  Payne,  483.  • 


Ball  against  Byers, 

If  the  sheriff  have  a  surplus  in  his  hands,  arising  fh>m  a  sale  on  an  execntioiii' 
the  court  will  order  it  to  be  paid  over  on  a  ^  >k  issued  at  the  suit  of  an- 
other plaintiff 

The  plaintiff  in  this  suit  had  issued  9k  JL  fa.  upon  a 
judgment  he  had  recovered. 

jBtfer,  citing  Doug.  234,(a)  notr  moved  for  a  rule  direct- 
ing the  sheriff  to  pay  over,  on  the  execution  thus  sued  out, 

(a)  Armisteai  v.  FhQpot  But  if  a  plaintiff  have,  in  the  hands  of  the 
sheriff,  money  arising  from  an  execution,  a  levy  cannot  be  made  on  sooh 
money  by  virtue  of  k  fi,  fa  against  the  plaintiff;  for  the  mere  raising  tha 
money  by  execution,  does  not,  it  is  said,  pass  the  property  in  it  to  the  credi- 
tor. Ikimer  v.  JFkndaUt  1  Cranch,  117.  In  the  principal  case,  Livingston,  J., 
said  he  had  no  doubt  money  might  be  levied  on.  See  Dalton's  Sheriff^  Ac- 
cord. But  in  Evans  v.  OramUngton,  1  Show.  6 ;  2  Show.  609,  it  is  said  that 
money  cannot  be  taken  on  an  extent  at  the  suit  of  the  king ;  and  see,  alao^ 
Ftddhcusey,  Croft,  4  East,  610,  overruling  ArmisteadY.  PMpot;  and  de- 
termining that  the  surplus  of  a  former  execution  in  the  hands  of  a  sheriff 
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the  Bum  of  197  dollars  and  26  centa,  being  the  surplus  aris- 
ing from  a  leasehold  property,  levied  on,  and  sold  in  an 
action  against  the  same  defendant,  at  the  suit  of  another 
plainliff.[l] 

Ordered  accordingly. 


KsELSB  against  Adams. 

The  court  will  not  order  a  justice  to  make  a  return  contrary  to  what  he  has 
sworn  to,  thongh  there  appear  a  certificate  from  him  impeaching  the  re- 
tom,  but  will  leave  the  party  to  hia  action.  If  a  special  notice  amounts 
to  the  general  issue^  it  seems  unneoecoaiy  to  return  it  In  a  special 
action  on  the  case  tor  damages,  a  notice  of  set-off  cannot  be  given.  The 
court  will  not  ut  semb,  order  a  justice  to  return  a  special  notice  which,  if 
on  the  record,  would  not  vary  their  judgment 

Hopkins  moved  for  a  rule  on  a  justice,  ordering  him  to 
amend  his  return  by  inserting  the  substance  of  a  notice 
^ven  at  the  trial  of  the  cause,  and  the  testimony  adduced 
under  it 

The  affidavits  of  the  defendant  and  his  attorney  set  forth 
that  the  action  was  trespass  on  the  case  for  not  re- 
turning and  misusing  *four  beds,  bedsteads  and  some  [*86] 
fiimiture,  let  to  the  defendant  fbr  six  months,  to 
which  not  guilty  was  pleaded,  with  notice  that  at  the  trial 
evidence  would  be  given  that  the  hiring  was  for  twelve 

shall  not  be  liable  to  a  new  execution  against  the  deitadant ;  and  Knight  r. 
Oriddte^  9  East,  48,  that  money  levied  by  a  plaintiff  is  not^  while  in  the 
sheriff's  hands,  liable  to  an  execution  against  him.  Se«^  also^  WtBiam$  v. 
Bogera,  5  Johns.  Rep.  167,  where  the  court  seem  inclined  to  adopt  the  cases 
of  B.  R,  though  "  they  do  not  say  they  will  never  interfere." 

[I]  Bank  bills  or  money,  and  everything  belonging  to  the  debtor  of  a 
tangible  nature,  except  mere  choses  in  action  and  articles  expressly  exempt 
by  statute,  may  be  taken  and  sold  under  an  execution.  Bandy  v.  Dahbm^ 
12  J.  R  220;  Hbltnea  r.Kuncastar,  12  J.  R.  395;  Bogert r, Ferry,  tntrror, 
Vt  X  R.  351. 

^  Vol.  ni.  10 
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months,  at  the  rate  of  4  dollars  per  bed  per  annum,  and 
that  the  defendant  had  paid  more  to  the  plaintiff  than  the 
rent  for  six  months  amounted  to,  and  also,  that  the  plaintiff 
had,  before  the  expiration  of  the  year,  by  force,  taken  away 
the  goods  demised,  and  that  the  defendant  would,  on  the 
hearing,  insist  on  recovering  the  balance  due  him  on  the 
overplus  of  the  rent  paid.  That  proof  was  made  of  these 
circumstances,  and  the  jury  found  a  verdict  in  his  favor  for 
three  dollars  damages  and  six  cents  costs,  upon  which  the 
plaintiff  sued  out  a  certiorari^  and  had  assigned  for  error 
that  the  jury  gave  damages  for  the  defendant^  when  he 
claimed  none  by  his  plea. 

To  these  depositions  was  annexed  a  certificate  from  the 
justice  himself,  corroborating  their  contents. 

EmoU^  contra,  read  affidavits  made  by  the  plaintiff,  his 
attorney,  and  the  justice,  denying  the  notice  of  set-off,  but 
admitting  one,  of  giving  in  evidence  that  the  hiring  was 
for  six,  not  twelve  months.  In  that  by  the  justice,  the  con- 
tradiction between  his  certificate  and  affidavit  was  ex- 
plained to  arise  from  surprise  in  the  hurry  of  business,*  and 
conceiving  the  former,  which  was  brought  to  him  ready 
prepared,  to  relate  to  the  argument  used  by  the  defendant^ 
on  the  trial. 

From  these  facts,  and  the  tenor  of  the  defendant's  affida- 
vits, he  insisted,  that  as  the  suit  below  was  an  action  on 
the  case  for  damages,  there  could  be  no  set-off,  and  that 
the  court  would  not  order  a  return,  contrary  to  the  depo- 
sition of  the  justice,  as  that  would  be  obliging  him  to  lay 
himself  open  to  an  action. 

ToMPKiKS,  J.,  delivered  the  opinion  of  the  court.  We 
are  of  opinion  that  the  present  motion  ought  not  to  be 
granted.  The  evidence  of  the  notice  of  set-off,  which  the 
defendant  alleges  to  have  been  given,  consists  of  his  own 
affidavit,  that  of  his  counsel,  and  a  certificate  of  the  justice. 
To  this  is  opposed  the  affidavits  of  the  plaintiff  and  his 
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counsel,  and  an  affidavit  of  the  jastioe,  stating  the  notioe. 
of  special  matter  given  at  the  trial  of  the  cause  to  be  differ- 
ent from  the  one  specified  in  the  affidavits  on  the  part  of 
the  defendant 

The  latter  notice  was  of  such  matters  as  it  was  compe- 
tent for  the  defendant  to  give  in  evidence  under  the  gene* 
ral  issue^  and,  therefore,  a  return  of  it  by  the  justice, 
in  addition  to  the  general  *issue,  would  be  unneces-     [^86J 
saiy,  and  immaterial  in  the  final  determination  of 
the  cause.  ^ 

The  weight  of  evidence  before  us  is  against  the  allega* 
tions  of  the  defendant^  since  the  affidavit  of  the  justice  ought 
to  receive  greater  credit  than  his  certificate ;  especially  as 
in  the  former  he  explains  the  circumstances  under  which 
the  latter  was  obtained,  and  his  inadvertence  and  misap- 
prehension at  the  time  of  giving  the  latter.  We  cannot 
suppose  that  the  justice,  if  compelled  to  amend,  Would  re- 
turn any  other  notice  than  the  one  to  which  he  has  now 
sworn,  and,  as  is  remarked  before,  the^otice  amounted  to 
no  more  than  the  general  issue. 

We  should  not  be  inclined  to  grant  the  defendant's  mo- 
tion, if  the  affidavits  on  his  part  were  uncontradicted  by 
opposite  proof.  The  declaration  below  was  for  a  tort^  tc 
which  the  defendant  properly  pleaded  not  guilty,  and,  in 
such  an  action,  evidence  of  set-off  is  inadmis8ible.(a)  It 
cannot,  therefore,  be  important  for  the  defendant  to  have  a 
return  of  the  notice  which  he  alleges  to  have  been  given, 
as  it  would  not  vary  the  determination  of  the  cause  in  this 
court.    Let  the  defendant  take  nothing  by  his  motion.  [  1] 

Kent,  Ch.  J.,  gave  no  opinion  on  the  point  of  set-off« 

Motion  denied. 


<a)  A  Ion  arising  fipom  mismanageiiieiit  in  taking  bad  secnrities  for  monagr, 
linot  an  object  of  aet-oCC  WSncAeiter  y.  ^KiciUty,  2  Orandi,  344.  SeoAvmiT* 
Cbm^,  2  Oainea'  Rep.  33,  note  (<l) 

[1]  A  motion  to  amend  a  Justioe's  rotum  to  a  oertiorari  made  by  the  defend- 
ant in  error,  will  not  be  granted,  if  it  appear  by  oppoaing  affidaTita  that  the 
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UMDdMene  ioogbt  wUl  be  iDoorrect  io  poinl  of  fiKH;  or  that,  noiwiihttaiidnff 
tbo  MaendmeB^  the  judgmeot  miui  be  rerened.  WrigJUman  r.  Clofg^  % 
Oow.  517. 

This  motion  to  the  oommoo  plOaa  to  amend,  is,  either  by  the  partj,  where 
the  return  is  imperfect^  fin  order  to  compel  the  Juntice  to  tnpplj  the  defect; 
()  John.  439;  9  Oaioea,  S84;  1  id.  601 ;)  or  elM,  it  ma^  be  made  in  behalf 
of  the  Jostice,  where  he  has  committed  a  mistake  from  tlie  maoageroent  or 
impoeitton  of  the  party  or  his  attorney,  or,  indeed,  where  the  mistake  hap- 
pens fh>m  anj  ottier  cause.  2  Caines,  139;  5  John.  350.  In  the  latter 
case,  the  retnm  maj  thus  be  corrected,  either  in  behalf  of  the  Jostiee^  or  of 
the  party  with  hie  cooseni  upon  an  attdaTit,  which  aboaU  always  state  tk» 
precise  point  in  which  the  amendment  is  sooght,  in  order  to  enable  the  oonrl 
to  j'ldge  of  its  materiiUity.  3  Caine^  136.  The  nlie  should  also  contain 
the  particuUmi,  in  which  such  amendment  is  to  be  made,  in  order  to  instruct 
the  Justice  where  to  amend  in  his  own  bebal(  or  to  compel  an  amendment 
i»  behalf  of  Uie  party.  And,  unless  this  ia  tlie  case,  it  is  praaamed  that  the 
rule  would  be  a  nullity.  In  the  first  case,  the  Justice  should  procure  an 
office  copy  of  the  rule  for  his  own  sake;  in  the  latter,  it  must  be  served  oit 
him  by  the  party,  before  he  can  be  compelled  to  amend.  Where  the  return 
is  imperfect,  the  Justice  may,  by  arrangement  between  the  parties^  gratu- 
itwialy  make  a  sopplemenlary  return,  supplying  the  defect;  but  where  a 
motion  ia  nade  to  amend,  the  uaoal  notfee  of  the  motion,  Ac,  must  be  giren 
to  the  opposite  party.  2  Caioes,  258 ;  5  John.  350.  Whore  a  justice  made 
a  supplementary  return,  and  then  another  return  contradicting  it,  the  court 
reAised  to  receive  either,  and  proceeded  upon  the  fint.  Y  John.  648.  And 
where  he  had  given  a  eertifleate  of  prooeedmga  in  the  cavse^  and  aAerwwds 
contradicted  them  by  affidavit,  the  court  refused  an  order  to  amend,  accord* 
log  to  the  oertifioate.  3  Gaines,  84.  And  in  all  case^  wliere  the  first  return 
is  precise,  specific  and  full,  a  further  retnm  cannot  be  obtained  by  the  party 
on  making  an  affidavit  supplementary  to  the  one  on  which  the  certioraft  was 
founded.    2  John.  182. 

These  amendments  may  be  ordered  at  diflbrent  stagea  of  the  suit,  aooord- 
ing  to  the  circumstances  of  the  case,  and  the  person  applying.  In  one  caae^ 
a  justice  was  allowed  to  amend  a  clerical  mistake,  on  payment  of  costs,  even 
after  the  cause  had  been  argued, /ind  the  opinion  of  the  supreme  court  had 
been  delivered,  reversing  the  Judgment  2  Gaines,  134.  In  another  case^ 
he  was  allowed  to  amend,  after  the  cause  had  been  noticed  for  argument^ 
upon  an  affidavit  that  he  was  led  iato  the  mistake  by  the  management  end 
imposition  of  the  plaiatiff*s  attorney.  6  John.  350.  And  the  defendant 
will  be  allowed,  under  special  circumstances,  to  move  for  the  amendment  of 
a  clerical  mistake,  even  after  a  Joinder  in  error.  3  Gaines,  83.  But  the 
pWntiff  cannot,  in  geaeraV  move  to  ansad  after  an  assignment^of  erron^ 
and  eapeoiaHy,  after  notloing  the  cause  fer  afgnment  2  Gaines^  388 ;  I 
John,  493.  But  the  manner,  time,  Aa,  in  whioh  a  party  mnat  apptyio  the 
court  to  have  the  justice's  return  amended,  and  the  praotioe  and  procedingi 
thereon,  aia  now  generally  regulated  by  the  mlea  of  the  dlffennt  courts  of 
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I  pleaa,  it  being  proriied  by  statate,  that  they  shuU  have  the  power 
to  eM^iel  tlie  jiutioe  to  aiak«  «r  aneod  lua.  retara,  by  rale,  attachment  or 
RModaaiW,  as  tho  oeae  may  rofaipe.  2  R.  &  185, «.  1^9.  And  no  aarigft- 
ment  of  enors  or  Jomder  in  eiror  ia  now  neoessaiy,  (Ibid,  a  IdOJ  exoept 
where  error  of  fact  ia  aaaigned. 

It  is  not  neoeasaty,  on  8er?ioa  of  the  rale  to  amend,  to  make  out  a  new 
ratora  oamplete.  II  ttiay  be  done  with  leia  tMuUe^  and  with  eqval  ^ffeat 
l^ai 


WoLFB  agairaf  HoKiDir. 

In  a  citU  snlt^  a  eerUorari  to  an  inferior  oouri  removea,  in  jadgment  of  law, 
the  reoord  itself  with  the  proceedings  in  the  same  stage  as  they  were 
below,  thereibre,  tliey  need  not  be  conmeaced  de  aaao,  bat  must  go  om 
ftom  the  laac  ploadiiig;  as  if  in  tlie  eonrt  below.  IfanotioeoTtrialftrtba 
sittings^  be  Ibr  the  right  day  of  the  month,  it  is  good,  though  the  dsy  of 
the  week  mentioned  be  wrong. 

On  certiorari  to  the  mayort  cottrt  after  issue  joined,  the 
plaintif!^  without  declaring  ck  novo  here,  served  a  notice  of 
trial  for  Tuesday,  the  18th  of  April,  and  took  an  inquest  at 
the  last  New  York  sittiag& 

Woods,  on  affidavits  showing  these  circumstances,  moved 
to  set  aside  the  inquest^  contending  that  the  proceedings 
riiould  have  commenced  anew,  and  a  declaration  in  this 
court  have  been  regularly  served.  He  also  took  an  ex- 
ception to  the  retura  of  the  writ^  in  cartifying  that  a  copy 
only  was  sent  up,  and  insisted  the  original  bill,  &c,  ought  to 
have  been  removed.  In  addition  to  this,  he  urged  that  the 
notice  of  trial  being  for  Tuesday,  instead  of  Monday  the  18th, 
was  insufficient,  and,  therefore,  on  this  ground,  as  well  as 
the  others,  the  application  ought  to  be  granted. 

JSbertson  and  Boyd,  contra.  The  practice  under  a  certih 
rari  is  to  be  distinguished  from  that  on  a  habeas  corpus  eum 
causa.    By  the  formei;  the  proceedings  themselves  are 
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brought  up ;  by  the  latter,  only  a  transcript  is  retarned 
Id  the  first  case,  therefore,  as  the  original  pleadings 
[*87]  in  the  cause  are  actually  before  the  court  above,  *the 
case  is  taken  up  as  they  then  appear,  and  the  suit 
goes  on,  firom  the  last  step  below,  without  any  renovatbn. 
This  reasoning  does  not  apply  to  a  habeas  corpm.  The  re- 
turn to  that  is  not  of  the  record  itself,  but  of  its  tonor ;  of 
necessity,  then,  a  new  declaration  must  be  filed  here,  for 
the  purpose  of  creating  a  record  on  which  the  superior 
jurisdiction  may  act  It  is  no  argument  against  this  rea- 
soning to  say  that  the  record  is  not  in  fact  removed  by  a 
certiorari^  and  that^  in  the  present  instance,  the  very  return 
specifies  only  a  copy  is  sent  up ;  for,  in  no  case  are  the  pro- 
ceedings really  moved  from  the  court  below.  On  writs  of 
error  from  the  king's  bench  to  the  common  pleas^  the  record 
is  not  actually  transmitted,  yet,  by  the  fiction  of  law,  it  is 
so  considered ;  and  it  is  on  this  intendment,  made  from  the 
nature  of  the  writ,  that  the  practice  is  founded.  That  the 
notice  was  for  Tuesday,  instead  of  Monday  the  18th,  is  im- 
material. It  was  impossible  the  defendant  could  have  been 
misled.  (See  exactly  the  same  point  in  BoUen  v«  Harisan^ 
8  Bos.  &  Pull.  1.) 

Per  Ouriam.  The  last  objection  is  a  captious  attempt  to 
take  advantage.  The  period  at  which  the  sittings  were 
held  was  a  matter  of  general  notoriety.  The  day  of  the 
month  was  rights  and  though  that  of  the  week  was  wrongs 
it  could  not,  as  the  plaintifiTs  counsel  have  remarked,  mis- 
leady  and  must  therefore  be  rejected  as  surplusage,  for  it 
was  not  necessary  to  state  it.  With  r^ard  to  the  regu- 
larity of  the  practice  adopted,  it  is  settled,  that  upon  a  cer- 
tiorari  in  a  civil  suit,  we  must  proceed  as  the  court  below 
would  have  done,  and  consider  the  cause  in  the  same  state 
here  as  it  was  there.  On  the  return  of  the  writ,  therefore, 
the  cause  was  at  issue,  and  nothing  more  required  than  to 
notice  for  trial.  On  a  habeas  corpus^  the  history  of  the 
cause  is  sent  up;  on  a  certiorari^  the  record  itael£    We 
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cannot  attend  to  the  Btatemeot  of  the  return,  that  it  is  only 
a  oopy  which  haabeen  transmitted*  In  the  eye  of  the  law 
this  is  the  record ;  and  its  being  called  a  copy  in  the  return, 
cannot  make  us  consider  it  otherwise.  In  the  analogous 
case  of  a  writ  of  error,  urged  on  the  argument,  the  trans- 
cript only  is  before  the  court  of  king's  bench.  But  it  is  al* 
ways  regarded  as  the  record  itself.  Bex  v.  North^  2  Salk. 
686.  The  same  principle  governs  the  present  case.  Noth- 
ing IS  shown  to  take  it  out  of  the  general  rule.  If  there 
are  merits,  they  ought  to  have  appeared  on  affidavit  This 
not  being  done,  we  must  hold  to  strict  practice.  [1] 

Motion  denied. 

[1]  A  oertiorari  remoTM,  in  contemplAtion  of  law;  tlie  record  itself;  and 
where,  in  the  0.  P^  the  plaintifr  had  filed  a  declaration ;  held  that  he  might 
proceed  againat  the  defendant  in  the  S.  C,  on  the  removal  of  the  caoae  hj 
certiorari,  hj  immediatelj  taking  a  role  agidnst  him  to  plead,  and  for  want  of 
a  plea  to  take  a  deianlt  BUke  y.  BaU,  6  Cow.  37 ;  Ex  parte  VermQyea,  6 
Cow.  656. 

The  office  of  a  writ  of  certiorari  considered.  Stone  y.  TA^  Jfoyor,  Ac^  of 
Keiff  Torh,  S6  Wen.  167. 

The  proceedings  of  a  mnnidpal  corporation  in  the  improyement  of  the 
streets  of  a  city,  wiU  not  he  reyersed  when  they  act  within  the  scope  of  the 
authority  conferred  upon  them  by  statute,  and  comply  with  its  forms.  Ex 
parte  The  Mayarf  Sc  cfAJbcniy^  23  Wen.  27  Y. 

They  are  not  obliged,  in  such  matters^  to  adhere  to  a  by-law  passed  by 
themselyes,  when  it  so  cripples  their  powers  as  to  disable  them  from  per- 
forming those  duties  enjohwd  or  authorized  by  the  law  of  the  state.    Id. 

A  certiorari  should  name  the  party  aggrieyed,  and  set  forth  the  cause  of 
complaint    Id. 

The  aUowance  of  a  certiorari,  in  such  oases,  rests  in  the  discretion  of  the 
court,  eyen  where  there  Is  error.    Id. 

The  office  of  a  common  law  certiorari.    Id. 

A  certiorari  to  remoye  the  proceedings  of  the  common  council  of  New 
York,  relatiye  to  streets,  will  not  be  granted  after  great  delay  and  heavy  ex- 
penditures incurred.  Sbm&ndorf  y.  The  Mayors  Sc^  of  New  Torh,  26  Wen. 
693. 

It  seems  the  court  would  refuse  a  oertiorari  after  the  lapse  of  two  years^ 
in  analogy  to  the  limitattonofa  writ  of  error.    Id. 

A  common  law  certiorari  will  not»  in  genersl,  be  granted,  where  a  right 
of  appeal  exM^  unless  it  appears  that  there  has  been  a  usurpation  of  power, 
by  which  the  party  has  been  injured.    Wood  y.  BandeiU,  6  HOI,  264. 

A  certlonyri  at  common  law  lies  only  to  inibrior  courts^  and  officers  exerds- 
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iDg  judicial  powers.  IJie  People  t.  The  Mayor^  <fcc.,  of  New  Tark,  2  HiII»  9. 
gee  Leroy  y.  The  Mxyor,  dsc,  of  New  Tork,  20  J.  R.  430. 
'  By  virtae  of  its  oommon  law  Jurisdiction,  certionui  mhj  be  issued  flnm  tbe 
sapreme  court  lo  review  a  judgment  rendered  bj  a  justice,  in  such  cases  ss 
those  in  which  the  statute  authorizes  the  issue  of  the  writ  from  the  common 
pleasL    KeUog  y.  Chunk,  3  Denio^  228. 

It  seems,  that  a  certiorari  will,  in  no  case,  be  sustained  for  the  purpose  of 
reviewing  oflBRcial  prooeedings  of  either  a  legislative,  executive,  or  ministerial 
character;  e^  g.  the  ordinance^  and  proceedings  of  corporations,  as  such, 
whether  public  or  private.  Id.  Sogert  v.  The  Maifor  qf  New  Tifrkf  *l  Cow> 
158. 

Otherwise,  if  the  acts  of  officers  of  municipal  corporations  are  plainly  judi- 
dal.  Jpi  <Ae  JTolfar  nf  Minmi  Morrie  Bguart^  in  Ow  eU}f  of  New  Tork,  3 
mi.  14  ^ 

The  allowance  of  a  oommon  law  certiorari  rests  in  the  sound  discretion  of 
the  court ;  and,  it  seems,  where  it  will  operate  a  public  inconvenience,  or  the 
case  is  a  questionable  one  for  relief  in  this  way,  the  party  should  be  left  to 
his  remedy  by  action.  The  People  v.  The  Mayor  of  New  Xork^  2  Hill,  9.  h 
ihe  Matter  of  MowUMorrit  Square,  <fec.,  2  Hill,  14 

It  will  not  lie  to  review  the  proceedings  of  any  person,  officer,  or  bo4y« 
acting  under  a  naked  power,  though  conferred  by  law,  to  take  private  pro- 
perty for  public  use.  in  t^  MaUter  of  Mount  Morris  Square,  in  the  city  ^ 
New  York,  2  Hill,  14 

Where  the  acts  of  corporation  offlcera  are  the  proper  subjects  of  review  by 
certiorari,  the  writ  should  be  directed  to  them,  and  not  to  the  corporation. 
Id. 

Where  the  superintendents  of  the  poor  reftise  to  audit  ap  account  fat 
services  in  and  about  the  support  of  county  paupers,  the  remedy  is  by  cer- 
tiorari.    Vedder  t.  Superinkndenie  (^  &henectaffy,  6  Denk]^  664 

It  seems,  a  tax  assessment,  or  an  assessment  of  damages  for  pn)pert7 
taken  for  public  use^  is  a  proceeding  sufficiently  Judicial  in  its  nature  to  ooa* 
Btitute  the  subject  of  review  by  certiorari,  provided  no  other  objection  exists. 
Id.    See  Baldwin  v.  OaOcme,  10  Wen.  166. 

A  certiorari,  however,  wUl  not  be  allowed  where  another  direct  remecfy  is 
given.  Id.  The  People  v.  The  Supenrieors  of  Queene  Co.,  1  Hill,  19&.  Wood' 
ward  V.  Ooffert,  1  HiU,  674 

The  right  of  opposing  a  motion  for  confirming  the  report  of  the  New  York 
commissionera  of  estimate  and  assessment  is  in  the  nature  of  a  remed)y  I7 
appeal,  and  therefore  a  certiorari  will  not  be  allowed  to  review  their  pro- 
ceedings.   Id. 

It  will  not  liSb  it  seems^  to  any  inferior  tribunal  except  to  remore  prooeed« 
ings  which  sttU  remain  before  \L  Jd.  The  People  r.  The  Supenrieon,  if 
Qu^eene  Co.,  1  Hill,  195. 

4  certiorari  will  not  lie  to  remove  and  correct  the  proceedings  of  a  ^f^f^ 
of  Bupervisora  in  assessing  town  9nd  county  tallies.    Id. 

A  common  law  certiorari  may  be  suedi  oui  to  remove  m  asnessmeut^  but 
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Ita  allowftnoe  te  cUioretionitfy,  and  ia  often  rofoaed  on  /oonsiderationaof  imUio 
^poUcj.     Wwver  r.  Devendotf,  3'DeniOi  117. 

A  certiorari  will  not  lie  to  remove  the  proceedings  of  persoos  acting  as 
oommisaioneni  in  the  ]a7ing  ont  of  a  highway,  though  it  be  abown  that  they 
pxDitted  to  take  the  oath  of  office  within  the  tiooie  limited  by  law.  Thi 
Pcopifi  ex  nL  Woodward  r.  Covert,  1  Hill,  674. 

The  <iuefltian  whether  persona  acting  aa  commissioners  of  highway^  ass 
«ach  either  dtfa/dtQ  or  deivrp,  cannot  be  reached  by  oertiorari.    Id 

A  certiorari  lies  from  this  court  to  the  assistant  juaticea  of  the  d^  of  New . 
York,  to  remove  prooeedm^i  h^  before  them  under  the  statute  relative  to 
summary  proceedings  to  recover  the  possession  of  land.    Rooeh  v.  Ooiine^  ^ 
"Wen.  327. 

On  presenting  ^  petition  for  the  remoral  of  a  cause  into  the  circuit  conii 
of  the  United  States,  a  bond  in  the  sum  of  $1000  is  good  security  within  the 
meaning  of  the  act,  though  the  sum  demanded  be  $14,000,  when  the  de- 
fendant has  not  been  bolden  to  bail  in  this  court  EUfmchaTd  y.  Dwighi^  13 
"Wen.  192. 

Wberjd  a  certiorari  is  sued  out  to  remove  a  Justice's  judgment  into  th9 
common  pleas,  and  the  instrument  intended  as  a  bond,  in  compliance  with 
the  statute,  is  without  seals,  the  oontmon  pleas,  on  an  ofiiir  to  amend  by  af- 
fixing seals,  should  permit  the  amendment  to  be  made.  Th^  people  ex  rtl 
Beynolde  v.  Renaadaer,  U  Wen.  174. 

One  of  two  defendants  cannot  alone  sue  out  ^  certiorari,  and  the  wHt  be 
quaslied,  unless  the  party  prosecuting  it  shows  that  his  co-defendant  ia  in- 
capable of  consenting  to  join,  or  is  absent  from  the  state,  or  takes  measurea 
to  compel  him  to  Join,  by  a  rule  requiring  him  to  appear  ^d  join,  or  be  pre- 
cluded from  bringing  error.    Id. 

In  street  cases,  it  1$  a  matter  of  course  to  grant  a  certiorari,  after  confionna- 
tion  of  the  report  of  commissioners  of  estimates  and  assessments,  where  th^ 
object  of  the  party  is  to  remove  the  proceedings  into  the  court  ior  th^  oorr 
rection  of  errors.    Ia  the  Matter  of  Carlton  eireet^  20  Wen.  685. 

The  refusal  of  a  subordinate  tribunal  to  grant  a  new  trial,  or  to  postpone 
the  trial  of  a  cause,  is  no  ground  for  a  writ  of  error ;  but  when  palpable  in- 
justice has  been  done  by  such  tribunal  in  the  exercise  of  its  discretionaiy 
power,  in  opposition  to  settled  principles  of  law  and  equity,  their  dedaion 
may  be  corrected  by  certiorari  or  mandamus,  as  in  this  case  where  a  bearing 
was  improperly  refused  to  be  postponed.    Brooklyn  v.  Patchen,  8  Wen.  47. 

A  certiorari  to  remove  a  judgment  of  a  justice  of  the  peace  may  issue  fh>m 
the  court  of  common  pleas,  in  which  it  is  made  re^mable.  The  Peofk  T. 
Oufindaga  C,  P^  i  Wen.  212. 

Where  a  writ  of  certiorari  recited  that  B.  impleaded  a  before  the  Justio;^ 
and  by  mistake  recited  that  judgment  was  given  against  B.,  whereas  it 
should  have  been  for  B ,  and  then  commanded  the  justice  to  certify  the  said 
proceedings  and  judgment,  with  the  process,  pleadings  and  other  things 
touching  the  same,  Ac.,  and  the  judgment  was  correctly  steted  in  the  affidavit 
on  which  the  certiorari  waa  allowed ;  held,  that  this  was  not  such  a  mis- 
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description  as  warranted  the  jnstice  in  returning  that  there  was  no  such 
cause  before  him  as  was  stated  in  the  writ.    Bird  y.  SUsUcy  1  Cow.  5S2. 

But  the  court  said  the  plaintiff  might  amend  if  he  chose.    Id. 

A  certiorari  does  not  lie  to  a  justice  of  t}ie  peace  before  whom  summary 
proceedings  are  had  to  inquire  into  an  encroachment  upon  a  public  highway 
or  landing  place,  under  the  '*  act  regulating  highways  and  bridges  in  the 
counties  of  Suffolk,  Queens  and  Kings  ;'*  and  where  such  writ  has  issued, 
vipon  the  coming  in  of  the  returns  it  will  be  quashed.  PearsaU  y.  Oommis- 
tioners^  d^c,  of  North  ffempateadj  11  Wen.  16. 

It  seems  that  the  acts  of  a  justice,  in  such  a  proceeding,  cannot  be  reviewed 
on  certiorari :  but  that,  when  a  suit  is  brought  to  collect  the  penalty,  and  the 
certificate  of  the  juiy  is  produced  in  evidence,  it  may  be  objected,  that  the 
proceedings  before  the  justice^were  not  conformable  to  the  statute.    Id. 

On  certiorari  removing  a  cause  from  a  justice's  to  the  common  pleas,  an 
objection  not  taken  in  the  court  below  cannot  be  urged  in  reversal  of  the 
judgment,  especially  where,  on  the  trial  in  the  court  below,  a  course  of  de- 
fence is  adopted,  calculated  to  mislead  the  justice,  and  to  induce  him  to  sup- 
pose that  there  is  no  other  question  for  consideration  than  that  raised  before 
him.    Potter  v.  Dayo,  19  Wen.  361. 

On  a  common  law  certiorari,  the  court  will  not  review  the  facts  upon  which 
b  founded  the  decision  of  the  judges  of  the  common  pleas,  upon  an  appeal  to 
them  from  an  order  of  commissioners  of  highways  in  the  laying  out  of  a  road. 
AUyn  y.  Commiasion^s  of  Bighwaya  of  Schodack,  19  Wen.  342. 

A  certiorari  to  remove  justice's  judgment  will  not  ^e  quashed,  although 
hot  served  within  ten  days  after  its  allowance,  provided  it  be  served  within 
thirty  days  after  the  rendition  of  the  judgment  The  People  v.  Ch-eerii  18 
Wen.  611. 

Certiorari  to  remove  a  cause  in  which  an  issue  of  fact  has  been  joined 
from  the  common  pleas,  must  be  filed  (2  R  S.  389,)  at  least  eight  days  be- 
fore the  first  day  of  term,  at  which  it  would  be  regular  that  such  issue  might 
be  tried  according  to  the  practice  of  the  court  McKinney  v.  SbfdJard,  1 
Denio,  270. 

A  certiorari  to  remove  a  cause  from  the  common  4>leas,  cannot  be  issued 
after  one  trial  had  hi  that  court    JDay  v.  OaUup^  18  Wen.  613. 

In  a  suit  against  the  maker  and  indorser  of  a  note,  one  defendant  may  sue 
out  a  certiorari  without  summons  and  severance.  The  People  v.  Oswego  O, 
P.,  18  Wen.  516. 

A  oertiorari  to  the  supervisors  of  a  county  to  remove  the  assessments  for 
county  charges,  will  not  be  sustained :  so  held  in  this  case,  in  which,  even 
after  a.  return  to  the  writ,  the  certiorari  was  quashed.  The  People  y.  The 
Superviaore  of  the  County  ofAUeghany,  15  Wen.  198. 

The  writ  of  a  certiorari,  when  used  for  the  purpose  of  reviewing  the  acts 
and  decisions  of  special  jurisdictions,  created  by  statute,  and  which  do  not 
proceed  according  to  the  course  of  the  common  law,  such  as  boards  of  au- 
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peiTison,  GommWonera  of  higfawayi^  and  the  Ska^  does  not  iame  es  dMh 
jmstttia^  bat  only  upon  appUcatioo  to  the  coaiti  and  apectal  cauae  ahown.  Id. 

A  scire  Jackm  soed  oot  fn  a  ooort  of  common  plea%  to  obtain  execution 
upon  a  jadgmeot  rendered  in  that  oonrt,  and  remaining  theie^  cannot  be  re* 
moved  by  certiorari  into  the  aopreme  court  Ths  JPtcpk  t.  Cbrey,  19  Wen. 
633. 

A  certiorari  to  remoTO  a  cauae  from  a  court  of  oomnion  pleaa  into  thia 
court  rouat  be  filed  eight  daya  before  the  flret  term  at  which  the  iasue  joined 
in  the  aame  might  be  tried  if  the  cause  was  not  remoTcd.  Charge  ▼•  OremUf 
19  Wen.  647. 

On  a  motion  for  a  certiorari  in  open  coniti  the  party  against  whom  the 
proceeding  is  had,  is  not  allowed  to  controTcrt  the.  allegatioos  of  the  party 
applying ;  he  is  at  liberty  only  to  present  such  questioos  of  law  aa  in  this 
stige  of  the  proceeding  property  arise.  Oommiteitmn  <^  Sigkmaye  rf  Wm^ 
wick  T.  The  Jwdgn,  dx,  of  Oraitge^  9  Wen.  334. 

Criminal  cases  tried  at  the  sessionsi  or  oyer  end  terminer,  wlU  no^  for  the 
fttture,  be  beard  upon  a  case  made  for  the  advice  of  this  court,  unless  brooghl 
up  by  certiorari.    Rule  of  court    16  Wen.  163. 

A  party  having  no  interest  in  the  subject  matter  of  proceedings  hsd  under 
the  statute  authorizing  summary  proceedings  in  certain  cases^  Is  not  entitled 
to  sue  out  a  certiorari.     CbUm  v.  BoUa^  12  Wen.  234. 

An  error  committed  in  tbe  aesessment  of  the  expense  of  regulating  and 
paving  fltreets  in  cities  and  villages^  under  particular  statutes  in  the  ^ncmlisii 
of  the  aesessment  upon  particular  lots^  and  not  in  the  principle  upoi^  which 
the  aseessment  is  made,  cannot  be  uorrected  by  oertioniri.  BonUon  v.  Broolh 
J^  2  Wen.  396;  Ez  parte  Mayor,  Ac,  of  Albany,  23  Wen.  277. 

A  party  who  appeals  from  an  asseesment  snd  is  heard  on  such  appeali 
cannot  afterward  obfect  to  the  sufficiencsy  of  the  notice  of  aseossment  Both 
ion  V.  Brookiyn,  2  Wen.  396. 

After  a  review  of  an  aasessmentg  a  new  notice  for  parties  interested  t&Kj^ 
pear  and  object  is  not  necessary.    Id. 

Before  suing  out  a  certiorari  to  remove  a  cause  fircm  the  common  pless 
kto  this  courts  the  defendant  must  cause  his  appearance  to  be  entered: 
simply  giving  notice  of  a  retainer  is  not  enough*  &  park  Aaaoo,  12  Wen. 
193. 

A  cauae  may  bo  removed  from  a  court  of  common  please  to  the  supreme 
court,  in  every  case,  by  a  writ  of  certioniri,  ss  well  ss  by  a  writ  of  habooi 
eofptu  am  comm,  fta    Jaekoon  ea  dem,  MS^  v.  CMey,  14  J.  B.  823. 

And  a  certioreri  is  exclusively  the  proper  writ  for  that  purpose^  where  the 
defondant  ia  not  m  custody,  or  has  not  filed  common  or  special  bail,  nor  fai» 
doned  his  appearance  on  the  writ    Id. 

A  certiorari  removing  proceedinga  in  street  cases^  wiU  not  be  granted  « 
parte;  notice  must  be  given  to  the  attorney  of  the  corporation.  JB»  parte 
AUfony  WaJUr  Works  Co.  v.  The  Albany  Mayof'o  Ooart^  12  Wen.  292. 

To  remove  a  justioe*s  judgment  by  certiorari,  a  writ  of  certiorari  must  be 
presented,  for  aUowance,  as  well  as  affidavit  setting  forth  the  tesUmony,  An., 
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wiftUa  SO  days  after  fendttkn^r  the  Jadgment    Th^  F^ofkj.  Mbcmy  0.  P^ 
12  Wen.  S63. 

It  Mems  that  the  aOdaTit^  and  *he  aUMraooe  4ttd  ienrio»  of  the  certior^ 
en  the  juttiot,  ahoaid  all  be  aooenipljabed  within  30  daja  alter  judipnent   Id. 

Wbero  aenred  within  ten  days  after  aliewanoo^  but  the  allooatur  waa  nol 
indorsed  until  53  days  after  the  jndgmoDt^  proceeding  held  irregular.    Id. 

A  eupplemental  aiBdavit»  made  after  the  tisM  limited  by  atatute,  ought  not 
to  be  reoeiTed,  except  to  estabiiab  some  ooUatenl  matter;  if  it  effiMts  the 
BMiit8ortfae€aae,itabonidben9eoted.    Id. 

A  common  law  certiorari  can  issue  only  when  allowed  in  open  conr^  exr 
oept  when  tasiied  o  ifeMA)  pmUMm,  Bradnwr.  &(periniondeiU  rf  poor  of 
WiuUif  ef  Or^uge^  9  Wen.  483. 

Where  it  appeans  ^om  a  bUl  ef  paitieiilan^  that  the  danagea  claimed  in  a 
•alt  in  the  oonoon  plena  are  less'thaa  $250,  a  ceKiorMri  cannot  iasiM  to  re- 
move the  cause  into  this  court     WkiUiemey  v.  Ztme,  9  Wen.  432. 

A  oertionui  to  remove  a  justice^  Judgment  into  the  oommon  pleaSi  must 
be' allowed  by  an  oiioer  residing  within  the  eoanty  wliere  tlie  judgment  waa 
rendered.     The  People  y.  Seneea  0.  P.,  6  Wen.  6 It. 

Where  a  oeiiiorari  Is  allowed  by  a  proper  ofieer,  alilKNigh  bis  allocatur 
be  not  indorMd  upon  the  wrst,  and  the  justice  malce  return,  the  G  P.  have 
jurisdiction  of  the  cause.     Tht  People  v.  Ofwndaga  a  P.,  7  Wen.  ^\6. 

Bu^  notwithstanding  the  proviaiona  of  the  revised  atatutea  autlKNrizing  the 
removal  of  a  Jufitice'a  Judgment^  by  ceitiorari,  into  the  common  pieas,  such 
judgment  may  be  removed  into  the  supreme  court  by  the  same  writ  Cba»» 
ihek  V.  Porter,  6  Wen.  98 ;   Wood  v.  RcmdaU,  6  Hill.  264. 

But  the  right  to  the  writ  to  remove  raoh  judgment  into  the  supreme 
pourt,  by  eertiornri,  not  being  ex  debUoJuetiUa^  it  cannot  issue  witliout  leave 
obtained  from  the  court  on  special  application  founded  on.aflBdAvit    Id. 

A  certiorari  to  remove  a  judgment  rendered  by  a  justice  of  the  peace,  may 
i«ue  ibom  the  oourt  of  common  plea%  in  which  it  is  made  returnable.  Stort 
v.  Onondaga  (7.  P^  4  Wen.  212. 

It  will  not  lie  to  remove  proceedings  on  a  complaint  for  a  forcible  entry 
and  detainer  until  after  inquisition  found,    ^omst  v.  Badmt,  4  Wen.  213. 

It  win  not  lie  to  a  justice  of  the  peace  to  bring  up  tiie  proceedmgs  had 
under  the  revised  statutes  concerning  encroachments  on  liighwajs.  Pttgeleif 
V.  Amtereom,  8  Wen.  468. 

In  a  proceeding  of  that  kind,  the  Justice  cannot  pans  upon  the  qualifioi^ 
tiona  of  the  peiaons  returned  aa  jurors.    Id. 

A  certiorari  at  common  law,  allowed  by  a  commissioner,  will  not  be 
qoashed,  i^  previous  to  the  motion  to  quaah,  the  propnety  of  the  issuing  of 
the  writ  has  been  submitted  to»  and  passed  upon  by  the  court;  the  mora 
flut  ofan  order  ibr  a  supplementary  return  will  not  cure  the  error  of  the  al« 
lewance  by  a  eommlssioner.  Cakdonian  Ompoay  v.  Tmekee  tf  SooaiA 
IbSe,  7  Wen.  608,  and  oorrection  of  case,  666. 

If  a  oommon  law  oertiorari  haa  been  awarded  in  an  improper  oaae^  the 
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Mart  ^11  qoMh  it,  eren  after  a  rdtttm  and  hearing  cm  the  merits.  19U 
PeopU  V.  The  Mayor,  Ae^  ofKeut  York,  2  Hill,  9. 

The  8up*eme  court  haa  the  power  at  common  lair  to  rerlew  the  lyroceeA* 
ings  of  all  inferior  tribanala,  to  paaa  upon  the  jariadlction  of  such  tribunals^ 
and  to  renew  all  legal  decisiona  made  by  them ;  but  not  their  determinations 
upon  questions  of  Act,  which  are  oonclusivo  unless  a  power  of  review  is 
giren  by  statute.    Stoarr  ▼.  The  fhuieea  ofRbchester,  6  Wen.  564. 

So  to  a  certiorari  Issued  hy  this  court,  an  Inferior  tribunal  is  bound  to  re- 
turn so  mach  of  the  fiiots  of  a  case  as  will  enable  this  court  to  determine 
whether  such  tribunal  had  juris^lon  of  the  subject  matter  adfudicated  upon. 

Id. 

Although  a  party  has  his  remedy  by  action,  where  a  tribunal  acts  without 
Jurisdiction,  he  may,  notwithstanding,  seek  a  reversal  of  the  proceedings  by 
certiorari.    Id. 

In  a  proceeding  relative  to  the  laying  out  of  streets,  wherein  the  president 
of  a  village,  trestees,  commissioners,  arid  assessors  are  actors,  certiorari  lies; 
and  it  may  be  directed  to  each  of  these  officers;  but  it  seems,  a  certiorari 
should  be  directed  to  them  separately.    Id. 

A  certiorari  to  bring  up  the  proceedings  of  an  inferior  tribunal  into  this 
courts  must  be  aUowed  by  the  court,  and  cannot  be  allowed  by  a  commis- 
sioner.   Id. 

It  vcill  not  lie  to  the  trustees  of  a  school  district  to  review  the  proceedings 
of  the  trustees,  or  of  a  district  meeting.    Sbyrm  v.  OdeU,  2  VTen.  287. 

On  error  in  a  criminal  cause,  a  certiorari  to  return  diminution  need  not  be 
allowed  Hy  a  Judge.    Lambert  r.  The  Peopte,  T  Oow.  103. 

Where  the  canal  appraisers  sppralsed  the  dSmages  of  an  individual,  with- 
out giving  him  an  opportunity  to  be  heard  or  to  produce  testimony,  the 
court  allowed  a  certiorari    Ibnda  v.  Oandt  Appraisers,  1  Wen.  288. 

It  will  be  awarded  to  remove  proceedings  from  before  a  commisdoner  in 
cases  of  insolvency,  when  they  are  irregular.    Anon.,  1  Wen.  90. 

A  non-suit  before  a  Justice  after  hearing,  cannot  be  reviewed  by  certiorari, 
but  only  by  appeal     Oteason  v.  Clark,  9  Cow.  67. 

Where  a  court  proceeds  erroneously,  the  remedy  is  by  certiorari  or  writ  of 
error;  but  where  there  is  no  Jurisdiction,  all  is  absolutely  void,  and  all  con- 
cerned in  enforcing  the  Judgment  are  trespassers.  Chknn  v.  Luther^  9  Cow. 
61. 

The  present  want  of  a  paper  below  will  not  prevent  a  certiorari  firom  being 
awarded  by  the  court  of  errors.    Law  v.  Jadtson^  8  Cow.  746. 

It  is  enough  that  they  see  that  the  court  below  may  authorize  the  paper 
sought  by  the  certiorari.    Id. 

A  certiorari  does  not  lie  to  remove  a  feigned  issue  awarded  by  a  court  of 
oOBMBon  pleas  into  the  supreme  court    Ebsmer  v.  WiUiams,  7  Cow.  494.. 

A  trial  as  to  any  of  the  defendants  requires  an  appeal  firom  all  Tie  cause 
cannot  be  divided,  and  part  of  the  defendants  cannot  bring  certiorari!  Moodif 
V.  OUasan,  7  Cow.  482. 

A  diaUenge  of  a  Juror  for  principal  caue^  even  if  it  be  not  entered  on  re- 
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cord  by  the  derk,  will  be  reyiewed  on  oertionrL  The  People  v.  VermUyM^ 
t  Cow.  108. 

Evidence  given  in  an  inferior  criminal  court  cannot  be  reviewed  by  writ 
of  error  or  certiorari.    Id. 

The  district  attorney  mny  remove  a  criminal  caoae  to  the  anpreme  court 
by  certiorari,  as  a  matter  of  course  and  of  right    Id. 

In  criminal  caseflt  doubts  upon  the  admission  or  legal  effect  of  testimony 
cannot  be  brought  before  a  superior  court  by  certiorari  or  writ  of  error.  A 
parte  Vermilyea,  6  Cow.  655. 

But  a  challenge  for  principal  cause  forms  part  of  the  record,  and  to  review 
thi^  a  certiorari  will  lie  in  criminal  cases,  and  a  writ  of  error  in  a  civil  cauaei 
Id. 

Otherwise,  If  a  challenge  to  the  favo^.    Id. 

Where,  in  a  suit  under  the  act  for  the  more  speedy  recovery  of  debts,  to 
the  value  of  $50,  (sees.  49,  c.  238,)  the  defendant  omits  to  plead,  and  Judg- 
ment is  rendered,  a  certiorari  lies.    Harwood  v.  I^rench,  4  Cow.  501. 

A  party  cannot  bring  a  certiorari  upon  the  formal  error  of  reflising  to  ad* 
Joum,  and  also  have  liis  appoal  on  the  merits.  Baltlmn  v.  Cfoodyear,  4  Cow. 
536. 

It  is  only  where  there  is  no  issue  that  a  certiorari  will  lie.    Id. 

The  court  may  award  a  writ  of  certiorari  to  support  the  judgment  at  any 
time.    Botoan  v.  Lyile^  4  Cow.  91. 

The  decision  of  a  board  of  canvassers  of  an  election  cannot  be  reviewed  by 
certiorari     The  People  v.  Van  Styek,  4  Cow.  297. 

A  certiorari  will  not  lie  to  remove  into  the  supreme  court  proceedings 
commenced  before  a  judge  of  the  court  of  common  pleas,  under  the  act  of 
the  13th  of  April,  1820,  (sees.  43,  a  194,)  to  amend  the  act  concerning  dis- 
tresses, Ac.,  uDtil  the  case  has  been  finally  tried  and  judgment  given  thereon, 
before  the  judge  of  the  court  of  common  pleas,    Lynde  v.  Noble^  20  J.  R.  80. 

Nor  will  a  writ  of  certiorari,  though  issued  after  judgment,  stay  the  writ 
of  restitution  in  such  case.    Id. 

Wherever  the  rights  of  an  individual  are  infringed  by  the  acts  of  persons 
clothed  with  an  authority  to  act,  and  who  exercise  that  authority  illegally, 
and  to  the  injuiy  of  an  individual,  the  party  injured  may  have  redress  by  cer^ 
tiorarL     Wtldy  v.  Washburn^  16  J.  B.  49. 

A  certiorari  to  remove  into  the  supreme  court,  the  proceedings  of  three 
justices  of  the  peace,  appointing  a  town  officer,  on  the  neglect  of  the  town  to 
make  the  appointment^  must  be  prosecuted  in  the  name  of  the  people ;  and, 
if  it  be  brought  in  the  name  of  the  party  aggrieved,  the  supreme  court  will 
make  no  order  on  the  subject    Id. 

On  an  appeal  from  the  decision  of  commissioners  of  highways,  to  three  of 
the  judges  of  the  court  of  common  pleas,  under  the  36th  section  of  the  act  to 
regulate  highways,  (sess.  36,  a  33 ;  2  N.  R.  L.  282,)  if  the  decision  of  the 
oommisstoners  is  reversed,  a  certiorari  will  lie  on  behalf  of  the  oommissionen^ 
to  remove  the  proceedings  into  the  supreme  court ;  the  right  to  bring  a  oer- 
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Uorari  being  reciprocal,  and  belonging  as  much  to  the  oommiasionera  as  to 
the  appellants.     Chmmimonars  of  Kinderhook  t.  Claw^  16  J.  R.  637. 

Wliereyer  magistrates  prooeed  Jadidallj,  both  parties  to  the  proceedingk 
are  entitled  to  be  heard,  and  notioe  to  both  is  indispensably  neoessarjr ;  not' 
withstanding  there  is  no  direction  in  the  act  hj  which  the  tribunal  is.oonsii- 
tttted,  the  notice  shall  be  given.    Id. 

And  if  notice  is  not  given,  a  writ  of  certiorari  lies  to  reverse  the  proceed- 
ings.   Id. 

A  certiorari  allowed  after  execution  begun  to  be  executed  bj  the  consta- 
ble, is  no  superaedeaa  to  the  eiceoution.    Blanchard  v.  Jfyerf,  9  J  B.  66. 

IC  after  making  the  levy,  the  constable  take'security  that  the  goods  shall 
be  forthcoming  on  a  certain  day,  and,  in  the  mean  time,  a  certiorari  be  regu* 
larly  issued  and  served  on  the  Justice^  it  is  no  defence  for  Hot  having  delivered 
the  goods  at  the  timei'   Id. 

A  certiorari  to  remove  an  indictment  for  a  forcible  entiy  and  detainer 
into  the  supreme  courts  is  grantable  of  course.  TJie  People  v.  JRwnkelf  6  J. 
B.334 

Proceedings  under  the  absent  and  absconding  debtor  act  are  removable  by 
certiorari.  'Learned  v.  Dupa^  3  J.  C.  141. 

A  certiorari,  in  a  civil  suit,  removes  the  proceedings  in  the  same  state  in 
which  they  were  in  the  court  below,  and  the  supreme  court  must  continue 
the  proceedings  from  the  pomt  at  wlilch  the  court  below  left  oft  Wo^e  ▼. 
fforUm,  3  Cai.  R  86. 

On  a  certiorari,  the  record  itself  is  sent  up,  and  though  stated  in  the  retom 
to  be  only  a  copy,  it  will  still  be  regarded  as  the  record.    Id. 

A  certiorari  lies  to  the  judges  of  the  common  pleas  to  remove  proceedmgs 
on  an  appeal  to  them  fron\  commissioners  of  highways.  Lawton  v.  OommU' 
turners  of  Ckmbridge,  2  Cai.  R  179. 

The  court  will  not  intend  that  proceedings  which  are  not  returned  are  ir- 
regular.   Id. 

A  circumstance  not  stated  in  the  return,  as  a  fact,  is  to  be  disregarded.   Id. 

A  circumstenoe  stated  in  the  return,  which  was  not  ordered  to  be  returned, 
IS  to  be  disregarded.    Id. 

The  delivery  of  a  certiorari  to  the  justice,  supersedes  his  powers,  and  ren- 
ders all  subsequent  proceeding,  coram  non  judice^  and  void.  Case  v.  Slup* 
herd,  2  J.  G.  27. 

A  plaintiff  obtaining  a  Judgment  may  have  a  certiorari,  if,  by  the  error  of 
the  justice,  the  amount  which  he  was  entitled  to  recover  has  been  diminished. 
BineU  v.  MarOtaO,  6  J.  R.  100. 

A  Judgment  of  non-suit,  without  awarding  costs,  is  incomplete^  and  cam 
neither  be  affirmed  or  reversed.    JfemfieB  v.  WeUtr,  2  J.  R  8. 

But  a  certiorari  will  lie  to  reverse  a  judgment  of  non-«uit^  when  costs  ait 
awarded.    Smm  r.  SuUt,  2  J.  R.  9. 
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[*88]       *T.  and  A.  Napier  against  Whipple. 

I^  ftom  a  ehange  of  attorneys,  a  ball  bood,  taken  by  a  plaintHT  deputised  to 
arrest,  be  lost,  the  coart  will,  after  Terdiot^  gnmt  laate  to  file  oommoQ  bsfl 
Tiunc  pro  Mine, 

The  plaintiffs'  original  attorney  bad  left  tfain  state  before 
the  return  of  the  writ ;  the  one  now  employed  found,  on 
search,  a  rule  entered,  to  declare  or  be  yionprossed.  In  con- 
sequence of  which  he  served  a  declaration,  received  a  plea 
of  the  general  i^ue,  went  to  trial,  and  obtained  a  verdict 

Emoil^  on  an  affidavit  containing  the  above  statement,  and 
that,  from  having  received  no  instructions  or  papers  from 
the  first  attorney,  he  could  not  obtain  the  bail  bond  given  ia 
this  suit,  which  was  taken  by  one  of  the  plaintiffs,  who  was 
specially  deputized  to  make  the  arrest,  moved  to  file  com- 
mon bail  nunc  pro  tunc^  which  was,  afler  slight  opposi- 
ti<m,[l] 

Ordered  accordingly. 

[1]  Common  bail  is  in  the  same  form  as  special  bail,  bnt  differs  fh>m  it  in 
this,  that  the  bail  are  merely  fictitions^  as  John  Doe  and  Richard  Roe,  and 
of  course,  has  none  of  the  incidents  of  special  bidL  It  is  only  allowed  to 
the  defendant,  where  he  has  been  discharged  from  arrest^  without  bail,  after 
theYeturn  day  of  the  writ,  and  is  necessary,  in  such  case,  to  perfect  the  ap- 
pearance of  the  defendant.  Wlien  filed,  it  is  the  business  of  the  defendant 
to  give  notice  of  it;  otherwise,  the  plaintiff  may  proceed  to  sue  on  the  bail 
bond,  or  rule  the  sheriff  as  if  no  order  had  been  made  to  discharge  the  de- 
fendant; 
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Thompson  and  Adams  against  Payne. 

If  A  notice  of  retamer  of  sttornBy  be  flwom  to  faave  been  gfren  ott  one  Bide 
«id  denied  on  the  oiher;  for  want  of  wUdi  a  default  has  been  entered,  it 
•wSa,  with  the  aubeequenk  prooeedingSi  be  set  aside,  on  payment  of  ooet^ 
if  aooom{»nied  with  an  ni&davit  of  merits^  and  there  is  reason  to  think 
there  has  been  some  mistakei 

Motion  to  set  aside  a  de&ult  and  all  subseqtient  prc^ 
feedings,  on  an  affidavit  of  merits  by  the  defendant,  and 
two  affidavits  by  the  attorney  and  his  clerk,  thai  a  notioe 
of  retainer  had  been  duly  served  on  the  agent  of  the  plain- 
ti£G9'  attorney,  but  which,  from  mis-apprehension  of  the 
diristiau  name  of  Adams,  had  been  entitled  John  Thomp- 
8on  and  Charles  Adams  against  the  defendant 

On  the  oi^ofiite  side^  the  attorneys  of  the  plaintiff  swore 
positively,  that  they  had  never  received  any  notice  of  re* 
tainer  in  the  present  soit^  or  any  other  in  the  title  of  which 
the  christian  name  of  Charles  was  used  instead  of  Char- 
lora. 

Kent,  Ch.  J.  There  must  have  been  some  mistake  in 
this  business,  and  as  merits  are  sworn  to,  let  the  de£tult 
and  proceeding  be  set  aside,  on  payment  of  costs. 

Motion  granted. 


Jackson,  ex  dem,  Cottnteb,  against  Giles. 

If  the  ienrice  of  notioe  be  insufficient^  the  oourt  will  deny  the  appUoitltti 
though  unopposed. 

On  reading  the  affidavit  of  service,  it  stated  the  notice 
to  have  been  delivered  to  the  derk  of  the  attorney,  with* 
out  saying  where. 
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Jackson  t.  Giles.  , 

Per  Curiam.  The  service  is  on  the  face  of  it  insufficient 
We  do  not  investigate  the  merits  of  any  application  which 
the  other  side  does  not  oppose ;  because  we  construe  silence 

into  consent,  and  an  acknowledgment  that  the  law 
[*89]    is  with  the  person  moving.    But  *we  require  the 

notice  and  affidavit  of  service  to  be  read,  because 
they  are  to  conform  to  our  own  rules,  all  of  which  are 
known  to  the  court  This  reasoning,  however,  does  not 
apply  to  to  transactions  between  the  parties  to  a  suit  The 
motion  must,  therefore,  be  denied,  though  there  is  no  oppo- 
8ition.(a)[l] 

Application  refused. 

(a)  But  If  a  party,  relying  on  the  oourt^  ahonld  not|  upon  an  insuffident 
notice,  attend  to  oppose^  and  the  court,  not  adverting  to  the  inauiBciencj  of 
the  notice,  should  grant  the  application,  the  irregularity  cannot  be  urged 
after  a  lapse  of  a  term,  even  agaust  a  notice  to  tax  costs  on  a  judgment  as 
in  caae  of  non-suit  obtained  on  such  insufficient  notice ;  for  the  judgment 
will  nevertheless  stand  good,  and  the  defendant  be  entitled  to  his  execution 
thereon,  with  costs  for  resisting  an  application  to  disturb  it,  if  any  be  subse- 
quently made.  Oainea  y.  Broum^  October,  1812.  It  follows,  from  the  above 
decision,  that  a  lapse  of  a  term  purges  the  insufficiency  of  a  notice  forjudge 
ment  as  in  case  of  non-suit ;  that  a  party  should,  therefore,  on  such  insuffi- 
cient notice,  attend  to  oppose ;  and  if  he  do  not,  that  he  should  search  to  see 
if  judgment  be  obtained  on  it,  and,  if  it  has,  that  he  should  move  to  vacate 
it  the  term  next  ensuing.  This  practice  is  said  to  be  founded  on  the  prin- 
ciple that  mgUcmUbua  non  dormientibua  jwra  Mi5venMnt  But  to  sanction  sadi 
proceedings  on  that  maxim,  seems  rather  a  perversion  of  the  rule.  It  is 
conceived  that  the  axiom  was  intended  to  operate  only  against  those  who 
might  come  into  court  as  plaintiff^  or  applicants,  on  stale  grounds  or  defects, 
which,  from  lapse  of  time,  ^hey  might  well  be  deemed  to  have  abandoned, 
or  waived;  but  not  to  give  to  any  period,  however  lengthy,  the  power  of 
sanctioning  error;  pf  enabling  a  man  to  avail  himself  of  his  own  wrong;  of 
converting  regularity  into  irregularity ;  injustice  into  justice;  and,  by  his  own 
quiescence  simply,  make  either,  or  both,  the  basis  on  which  to  build  a  right 
in  law.  This  idea  may  be  illustrated  by  adverting  to  our  statute  law.  By 
act  of  the  legislature,  a  writ  of  error  to  reverse  a  judgment  cannot  be  brought 
after  the  expiration  of  five  years.    But  if  the  person  who  has  obtained  a 

[1]  The  New  York  Ckxle  has  the  following  provisions  relative  to  the  ser- 
vice of  notices : — 
Notices  shall  be  in  writing;  and  notices  and  other  papers  may  be  served   ^ 


NKW  YORK,  If  AT,  1806.  89 

Jackicm  y.  CKIea. 

Jodgmeot  revlre  it  after  that  period  \>y  ad.  fiL^  it  becomes  a  jndgment  of  tiM 
term  in  which  revived,  and  against  it  my  error  in  the  original  Judgment  may 
be  assigned,  though,  in  order  to  vacate  it,  had'  the  party  in  whose  Tavor  it 
was  rendered  continued  inactive,  no  measure  could  have  been  adopted,  be- 
cause a  party  cannot,  by  merely  laying  by,  enable  himself  to  take  advantage 
of  his  own  wrong;  though  to  set  aside  his  proceedings,  had  he  continued 
inacGve,  no  measure  could  have  been  talcen.  From  analogy,  therefore^  it 
would  seem,  that,  in  the  case  cited  in  the  note,  where  the  defendant  gave 
notice  of  taxing  costs  on  his  erroneously  obtained  judgment,  belaid  it  open  to 
all  original  objections ;  the  case,  however,  seems  to  establish  a  contrary  posi- 
tion, and  that  an  irregular  crjKwfe  judgment  is  not  at  the  peril  of  him  by  whom 
it  has  been  obtained,  but  of  him  Oifakut  whom  it  has  been,  contrary  to  all 
rule,  unduly  entered :  a  principle  that  seems  opposed  to  the  opinion  of  Lord 
Redesdale,  who,  in  Ootrew  v.  Johnstottf  2  Sch.  &  LeC  300,  says,  "  a  decree 
taken  wpmrte^  is  taken  at  the  peril  of  the  party  who  obtains  it,  if  he  cannot 
support  it  by  his  pleadings  and  proofs.  It  is  not  a  Judgment  pronounced  by 
the  court,  but  it  is  the  act  of  the  party,  conoeming  what  the  Judgment  of  the 
court  would  be  if  the  other  party  had  appeared." 

on  the  party  or  attorney,  in  the  manner  prescribed  in  the  next  three  seo- 
Hons,  where  not  otherwise  provided  by  this  act 

The  service  may  be  personal,  or  by  delivery  to  the  party  or  attorney  on 
whom  the  service  is  required  to  be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his  office, 
oy  leaving  the  paper  with  his  deik  therein,  or  with  a  person  having  chai^ 
thereof;  or  when  there  is  no  person  in  the  office^  by  leaving  it  between  the 
Hours  of  six  in  the  rooming  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office;  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  it  at  the  attorney's  residence,  with  some  person  of  suitable  age  and 
discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  his  residence, 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  with  some 
person  of  suitable  age  and  discretion. 

Service  by  mail  may  be  made,  where  the  person  making  the  service  and 
the  person  on  whom  it  is  to  be  made  reside  in  different  places,  between 
which  there  is  a  regular  communication  by  mail 

In  case  of  service  by  maQ,  the  paper  must  be  deposited  in  the  p06tK>ffioe^ 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence, 
and  the  postage  paid. 

Where  the  service  is  by  mail,  it  shall  be  double  the  time  required  in  cases 
of  personal  service. 

Notice  of  a  motion,  or  other  proceeding  before  a  court  or  Judge,  when  per- 
sonally served,  shall  be  given  at  least  eight  days  before  the  time  appointed 
therefor. 

Where  a  defendant  shall  not  have  demunred  or  answered,  service  of  notice 
or  papers^  in  the  ordinary  proceedings  in  an  action,  need  not  be  made  upon 
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hiflp,  wfitm  h^  be  IjQDiisiipBifBd  ibt  wwt  of  Iwi^  but  aluQ  bi»  mad*  upon  Um 
^  hid  aUorney,  if  notipe  of  a^0l^wloe  io  the  acUon  bee  been  gir^n. 

Wkeie  a  pUijotiff  or  a  delbiKdaDt  wbo  faaa  demmred  or  answered,  or  giyff 
sotice  of'  appeaiBDfic^  naid^  onft  of  the  slitei  and  baa  no  attomej  in  the 
action,  i^e  aery^  may  be  made  )fj  maQ,  if  his  residence  be  knovp,  if  not 
l^nowm  oil  ^be  elerk  for  the  paity.  Toodiiea'  N.  T-  Oode  of  Fractioe,  p^ 
8Qfi,80t,  308,9$  408  to  416. 

Ai^  afidayit  ol  aervioe  on  a  derir  moat  atate  that  hit  waa  at  ^e  tjbne  fai 
thealjUiriMgr'aoffloe.   Po^^kA  %  .^9060^  %  X  a  U7. 


Vfmimvr  against^  Gbobbv. 

Wbem  a  nala  deaMmdaWe  lnnedfaite^«  ia  on  inlneit  ftom  aoyglTao  nooili 
without  particularizing  the  jei^  it  soeana  the  ponth  of  thai  wwe  aaxt 
aateoedeBttotbedataoftheDota.  If  there  be  one  good  ooon^  and  a  de- 
morrarpnllaletbewholededarBlioBi  jiklgmeBtwJUbe  for  t|w  piUnttti; 
thoQgh  a  special  cause  beaaijgaed;  which  laappttoidile  to  m^  one  of  the 


To  a  declantljon  on  %  iioU  dated  tl^  15th  of  July,  1808, 
ftcknowled^Bg  there  was  doe  to  the  plaintiff  188  dc^ais 
and  90  cents,  on  interest  from  the  first  day  of  Jnne,  with  a 
second  connt  for  money  h{4  ai^d  received^  the  defendant 
assigned,  as  a  apecial  oacw  of  demorrer  to  the  whole  de- 
claration, the  nnoertainty  in  not  specifying  from  wlutl  JuM 
the  interest  was  to  accme. 

Per  (hriam.  The  firdt  coKnt  is  good,  becanae  certain  k> 
a  common  intent.  When  a  day  or  month  is  mentioned  as 
antecedent  or  snbseqii^t  to  a  contract  and  the  preciBe  d80r 
or  month  ia  not  qm^ed^  it  means,  the  time  aeapest  to  the 
date  of  the  contract.  As  the  money  here  was  payable  im* 
mediately,  with  inter^t  ttqtfi.  th(9  ],st  of  June,  it  mnst  mean 
the  preceding  1st  of  June.  It  can  hare  no  other  interpre- 
tation. A  toihsr  Mssoi  lihj  the  plaintiff  mist,  We 
judgment  is,  tile  d^nnrzer  is  to  the  whole  dedaratioti,  aad 
the  second  cpunt  is  dearly  good. 

Jq^9^KS^t,  tif^m%  the  demurrer. 
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If  an  amrtd  be  apprized  by  bis  master,  of  faia  ponatng  another  vojrage  than 
that  insured,  on  which  he  has  been  sent,  and  do  not  disapprove  of  it,  ft  iA 
otilj  a  d^viatloik  and  not  bairatry,  thongh  the  master  nltlniately  ran  away 
iHth  tb«  ahi^  mQ  het,  and  embeole  tlie  prooMda. 

UMiT  a  polioj  on  the  Aoop  Dolores,  Elihu  Utley^  master, 
from  New  York  to  the  Havanna,  and  back  ligain,  valued 
at  one  thousand  four  hundred  dollars 

The  dedaration  was  for  a  total  loss  by  the  barratry 
of  the  master.  Plea,  non  aimmiipBit^  and  a  verdict  taken 
finr  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
following  case,  made  oh  behalf  of  the  defendants. 

By  bill  of  sale,  dated  the  15th  of  July,  1801^  UUey,  iii 
consideration  of  1,200  dollars,  conreyedthe  sloop  Dolores 
to  the  plaintiff  who,  on  the  17th,  effected  the  present  in- 
surance, and  in  the  course  of  the  same  month  the  vessel 
duly  sailed  on  the  voynge  described.  On  the  22d  of 
August  ducceedittg,  Utley,  nftef  a  safe  arrival  at  the  Ha- 
vanna^ wrote  a  letter  to  the  plaintiff^  informing  him  of 
the  arrival  of  the  vessel,  and  that  he  (Utley)  had 
consigned  *her  to  the  house  of  Simon  Poey,  but  [*90] 
that^  for  want  of  a  oertificate  from  the  Spanish 
consul,  the  sloop  was  not  permitted  to  enter.  On  the  third 
of  September  a  second  lettet  was  written  by  Utley  to  his 
owner,  mentioning  the  same  impediment,  and  requesting 
the  certificate  to  be  forwarded.  On  the  15th,  the  plaintiff 
received  the  first  letter  of  his  master,  who,  on  the  26th, 
wrote  a  third  time,  saying  that  the  Dolores  had  the  day  be- 
fore been  permitted  to  discharge  and  depart  from  the  Ha- 
vanna, on  giving  security  that  the  consular  certificate  shoald 
be  produced  within  a  specific  time,  but  that  having  lost  a 
second  freight  for  New  York,  in  consequence  of  the  delay 
in  transmitting  it,  he  should  accept  of  one,  which  offered 
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for  Charleston,  to  the  amount  of  aboat  800  dollars,  of 
malasses,  to  be  shipped  from  the  port  of  Harnco,  about 
seven  leagues  to  windward  of  the  Havanna.  That  after 
having  talcen  in  this  cargo,  he  should  proceed  to  Charleston 
and  from  thence  to  New  York,  desiring  insurance  to  be 
made  on  the  vessel  and  freight.  This  letter  was  followed  . 
by  another  to  the  same  effect,  dated  the  2d  of  October. 
The  two  lettera  written  in  September  were  received  by  the 
plaintiff  in  the  beginning  of  November,  about  which  time 
TTUej,  with  the  loading  he  had  mentioned,  sailed  for 
Charleston,  where  he  arrived  the  December  after.  From 
thence  he  wrote  to  the  plaintiff,  that  finding  no  chance  of 
a  freight  for  New  York,  he  had  taken  one  for  the  Havanna, 
but  was,  bj  contract,  to  return  to  Charleston,  and  would, 
after  that,  proceed  to  New  York,  when  he  hoped  to  be  able 
to  discharge  his  obligations,  of  which  he  was  not  unmind- 
ful, adding,  ^'  do  not  be  uneasy ;  I  have  the  vessel  fiilly 
insured  for  the  voyage  in  case  of  any  accident,  that  I  may 
not  fail  of  my  present  hopes,  which  are  to  make  payment 
as  soon  as  possible,  as  my  account  has  been  longer  stand- 
ing than  I  had  any  idea  of  at  the  time  of  contract"  The 
plaintiff,  on  the  receipt  of  this  letter,  caused  inquiry  to  be 
made  respecting  the  sloop,  and  found,  that  about  two  days 
after  it  was  written,  she  had  cleared  out  for,  the  Havanna, 
from  whence  Utley  wrote,  that  finding  a  good  opportunity 
to  sell  the  vessel,  he  should  do  so,  though  he  was  obliged 
to  go  to  the  Mantanzas  for  the  money,  and,  when  about  to 
return  to  New  York,  would  give  timely  advice,  that  insur- 
ance might  be  made,  saying,  "  it  was  imposing  on  good 
nature  to  stay  away  so  long,  although  he  could  do  no  better 
was  the  same  to  do  again."  After  this  letter  had  come  to 
hand,  another,  on  the  first  day  of  July,  1802,  reached  the 

plaintiff  from  St.  Augustine,  bearing  date  28th 
[*91]     April  preceding,  *in  which  Utley  mentions,  that 

after  selling  the  Dolores  for  a  good  price,  he  had 
been  robbed  of  all  the  money,  excepting  350  dollars,  which 
was  inadequate  to  discharge  his  debt  to  the  plaintiff,  but 
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that  he  hoped  in  a  short  time  to  return  and  do  it,  ^hen  he 
would  give  satisfaction  for  his  absence. 

On  the  15th  of  July,  1802,  the  plaintiflf  abandoned,  ad- 
ducing, as  proofi  of  interest  and  loss,  the  bill  of  sale,  and 
the  letters  above  mentioned. 

It  was  admitted  that  ITtley  had  not  returned,  neither  had 
he  paid  to  the  plaintiff  the  proceeds  of  the  sloop,  nor  ac- 
counted with  him  for  them.  < 

Jones^  for  the  defendants,  made  three  points :  1st  That 
the  voyage  from  the  Havanna  to  Charleston,  and  the  actual 
sailing  of  the  Dolores  from  the  Havanna  to  Haruco  for  a 
freight  to  Charleston,  was  either  an  abandonment^  or  a 
change  of  the  voyage  insured,  or  a  deviation,  and  dis- 
charged the  owners  of  their  obligation ;  2d.  That  the  acts 
and  conduct  of  the  master  must  have  been  according  to  his 
duty  and  by  the  authority  of  the  owner,  or,  if  unauthorized, 
that  the  same  were  adopted,  or  acquiesced  in  by  the  owner ; 
8d.  That  the  offer  to  abandon  was  made  too  late,  being 
after  the  assured  (having  elected  not  to  abandoti)  had  lost 
his  right  so  to  do,  if  at  any  time  he  had  such  right. 

As  to  there  having  been  a  deviation  in  fact,  no  question 
can  be  made.  For,  instead  of  returning  to  New  York,  the 
vessel  sailed  &om  Charleston.  This,  however,  is  explained 
to  be  a  barratrous  voyage.  But  to  make  it  so,  it  must  be 
in  fiaud  of  the  owner,  without  his  authority,  and  by  a 
master  who  is  not  owner.  It  may  well  be  inferred  that  the 
master  of  the  Dolores  was  her  owner ;  but  if  he  was-  so,  this 
I  admit  ought  to  be  shown  by  the  underwriter.  Still,  .how- 
ever, the  circumstances  evince  the  measures  adopted  were 
for  the  benefit  of  the  owner ;  they  could  not,  therefore, 
amount  to  barratry.  Kendrick  v.  DehfieU  2  Caines'  Rep. 
67.  But  it  is  known  in  these  West  India  voyages,  very 
great  discretionary  powers  are  invested  in  the  captains. 

Ks^n*,  CL  J.    We  do  not  see  anything  like  barratry  in 
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the  case,  foid  should  wish  to  hear  the  other  side  on  this 
point. 

Hcffmanj  contra.  If  XJUey's  g(HDg  to  Charleston  was 
contrary  to  his  duty,  it  was  barratry.  The  benefit  of  hia 
owner  could  not  have  been  intended,  for  he  has  nerer 

since  returned,  and  has  actually  gone  off  with  the 
[*92]    proceeds  of  the  vessel.    The  frequent  *ooininunica- 

tion  kept  up  with  the  owner  was  only  to  lull  into 
•eourity,  the  more  certainly  to  ultimately  effect  his  barra- 
trous design,  and  in  this  case,  the  first  part  of  Utley's  con- 
duct is>to  be  interpreted  by  the  last;  the  running  away 
with,  and  embe2aBling  the  vessel 

Per  Ouriamf  stopping  Pendkion^  in  reply.  There  is  not 
auffident  evidence  <^  barratry,(a)  and  that  is  the  only  cause 
of  loss  6tated.[l] 

Judgment  for  the  defendants. 

(a)  See  Kmdrieh  r.  Ddaficld,  2  Gainee*  Rep.  68,  zl  (a,)  69,  n.  {a)  {Jk) 
[1]  Barrafciy  iDdades  eveiy  apedes  of  fraud,  conoeming  either  the  ship  or 
oargo^  committed  by  the  master,  in  respect  to  bis  trust  as  master  in  the  h^foiy 
of  the  owners  or  shippers.  Oook  t.  (km,  Hm.  Oq^  11  J.  R,  40.  The  Mt^  to 
be  barratrous,  must  be  done  with  a  fraudulent  intent.  If  a  master,  finom  anj 
motiTe  not  fraudulent,  should  depart  from  the  proper  course  of  the  Toyago 
and  a  loss  happen  thereby,  the  underwriters  would  not  be  liable  by  \ 
of  the  deviation.     Qrim  t.  Pftoente  Jin.  Oo^  13  J.  R.  id. 
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Bogert  T.  Lingo. 


BoGXBT  and  Manshbld  offoinH  Likgo^  impleaded  with 

Iftha  drawt*  of «  bill  be  in  partoership  with  the  dnwer,  vbo^  with  another 
penon,  coofftitutes  a  distinct  bouse,  a  promise  by  saeh  drawee,  after  anesl^ 
to  pay  the  bOl  which  ho  had  beibre  refbsed  to  accept^  is  no  eridenoe  that 
lie  18  one  of  the  house  under  the  style  of  which  the  bill  is  drawn,  tbongfa 
the  aigaaAore  be  in  the  name  of  the  drawee's  partner,  "  k  Co.,"  therefore^ 
fa  soch.proouss^  an  action  cannot  be  maintahied  against  such  drawee^  $$ 
drawer, 

Assuictarr  against  the  defendants  as  the  drawers  of  a 
bill  of  exchange,  signed  ^  M'Ouire  &  Co.,"  addressed  to 
"  Cornelius  Lingo/'  and  indorsed  '^  William  Bobinson.'' 

M^Goire  and  Armstrong,  constituting  the  firm  of  M^uire 
&  Co.,  drew  the  bill  in  question  on  Cornelius  Lingo,  who 
was  one  of  the  house  of  M^Guire  tc  Lingo,  but  the  two 
partnerships  were  in  fact  really  distinct  concerns,  as  ap- 
peared from  the  testimony  of  persons  knowing  both  houses^ 
and  deriving  their  information  from  the  partners  themselves, 
as  well  as  their  mode  of  doing  business.  The  bill  being  pn>> 
tested  for  non-acceptance,  a  writ  was  sued  out  against 
Lingo,  who  was  taken,  and  while  in  custody,  upon  being 
8ho?m  the  draft,  promised,  without  having  it  read  to  him, 
that  he  would  pay  it  if  the  plaintiffs  would  let  him  go  an* 
other  voyage.  There  was  no  testimony  of  the  hand- writing 
of  either  drawers  or  indorser,  or  that  Lingo  made  one  of 
the  house  of  M'Guire  &  Co.,  excepting  such,  as  might  be 
inferred  from  the  promise  of  Lingo.  For  the  utter  defi- 
ciency of  all  evidence  on  these  points,  the  counsel  for  the 
defendant  insisted  at  nisiprvus  on  a  non-suit  Being  over^ 
ruled  by  the  court  on  the  two  first^  the  last  was  left  to  the 
jury,  who  found  for  the  plaintiflb. 

The  case  now  came  before  the  court  on  a  motion  for  a 
new  trial,  on  the  same  grounds  as  those  urged  at  the  circuib 

Hatves^  for  the  defendant    To  entitle  the  plaintifi  to 
recover,  they  were  bound  to  make  out  every  position ;  the 
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hoDd writings  of  the  drawers  and  indorsera,  and  that  Lingo 
waa  a  pa? tner  in  the  house  of  M^Guire  &  Co.  The  holder 
derives  title  through  the  indorser,  and  must,  therefore, 
prove  his  signature.  Chitty,  201 ;  Bayley,  115.  The  law 
k  the  same,  though  the  bill  be  indorsed  at  the  time  of  ac- 
ceptance. Smith  V.  Chester,  1  D.  &  E.  664.  The 
[*83]  liability  of  *Lingo  as  a  drawer,  was  only  in  conse- 
quence of  his  being  a  partner  in  the  house  of 
M'Guire  k  Co.,  which  is  so  far  from  being  established,  that 
it  is  negatived.  The  promise  to  pay  is  immaterial  j  it  was 
made  aa  drawee  of  the  bill,  and  therefore  cannot  be  of  avail 
in  an  aetioD  against  the  drawer.  Besides,  a  promise  when 
under  arrest^  is,  as  to  that  suit,  a  species  of  duress,  and 
therefore  void,    Bome  v,  BedwoocL  1  Esp.  Rep  155. 

Bogert  and  Hoffinan^  contra.  ,  To  prove  the  hand- 
writing of  the  indorser  is  unnecessary  in  an  action  against 
the  acceptor,  because  acceptance  operates  as  an  acknow- 
ledgment of  the  signature.  HarJcey  v.  Wilson,  Say, 
223.  The  promise  to  pay,  in  the  present  case,  had  the 
same  eflfect.  The  nisi  prim  decision  in  Espinasse,  is  opposed 
to  this  doctrine.  The  point  there  was,  that  a  promise  to 
pay,  made  by  a  person  ignorant  of  a  fact  by  which  he  was 
discharged  in  law,  would  not,  in  favor  of  a  person  to  whom 
such  fact  was  known,  create  any  responsibility.  This  rea- 
soning does  not  apply  to  the  case  before  the  court.  Whe- 
ther Lingo  constituted  one  of  the  house  of  M'Guire  &  Co., 
was  matter  for  jury  consideration.  Drake  Jk  Pirvckney  v. 
Whitaker  and  others,  (see  the  case,)  1  Caines'  Rep.  184.  The 
verdict  has  settled  that  he  was. 

Per  Curiam.  The  judge  ought  to  have  non-suited  the 
plaintifl&  at  the  trial ;  the  verdict  must,  therefore,  be  set 
aside,  with  costs  to  abide  the  event  of  the  suit  There  was 
not  evidence  sufficient  that  Lingp  was  one  of  the  house  of 
M*Guire  &  Co.,  who  drew  the  bill,  to  let  the  cause  go  to  the 
jury.    It  was  a  verdict  clearly  against  the  weight  of  evi- 
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denoo,  and  ruled  wrong  by  the  judge.  The  courts  however, 
do  not  decide  between  the  case  in  Sayer  and  that  in  D.  & 
E. ;  nor  whether  it  was,  in  the  present  instance,  annecessaiy 
to  prove  the  hand-writing  of  the  indorser,  because  it  is  not 
necessary  to  the  judgment  we  now  deliver. 

NewtriaL 


Jackson,  ex  dem.  Russel  and  others,  against  Stiles  ; 

DocKBTADSB,  tenant 

Sams  againat  Samb  ;  Fbeeuoe,  tenant. 

Where  there  is  an  affldAvit  of  notice  of  appeanmoe,  which  is  denied  on  the 
other  eide^  a  regular  defliult  and  sabeeqaent  proceedings  will  not  be  eet 
aaide  on  atating  a  sabstantial  defence  without  ahowhig  meri^  or  a  mia* 
laka 

To  set  aside  the  defiralt  and  proceedings  in  these  causes, 
the  defendants  relied  on  an  affidavit  of  their  attorney's 
derk,  stating  a  service  of  notice  of  appearance  and  the 
consent  rule,  by  leaving  them,  oa  the  17th  January,  1804, 
between  the  hours  of  two  and  four  in  the  afternoon,  at  the 
office  of  J.  Y.  Henry,  the  agent  for  the  attorney 
*of  the  plaintiffii,  and  that  there  were  good  and  sub-  [*94} 
stantial  defences.  On  the  other  hand,  from  the  de- 
positions of  the  plaintiff'  attorney,  it  appeared  that  Mr. 
Henry  was  not  appointed  their  agent  till  July,  1804 ;  that 
notice  of  appearance,  &c.,  had  not  been  received ;  that  in 
one  suit,  a  writ  of  possession  had  been  sued  out,  in  May 
term  of  that  year,  and  executed  in  the  vacation  following, 
and  that  in  the  other,  the  tenant  had  compromised  and 
bought  the  land  of  the  lessor  of  the  plaintiffi 

Sfenoer;  J.  The  affidavits  go  only  to  there  being  de- 
fences, but  this  is  no  evidence  of  merits.  See  ChgsweH  v* 
Vanderiergh^  1  Gaines*  Bep.  166,  n.(a).    The  proceedings 


r 
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■'■'''■  ^ 

5n)okB  Y.  fiatll. 

'  "  ■      ■  ■  til  ■ 

liAve  been  perfectly  r^d^r  on  1^  part  of  tbe  plalfttlttl, 
and  hoihing  appean  fiom  whence  a  mistake  ootdd  We 
atiaen* 

Applicatiofi  dehl^d. 


Brooks  against  Hunt. 

The  defendant  is  enticed  to  moye  for  Judgment^  as  in  case  of  non-suit  when- 
erer  there  la.  after  issae  joined,  time  to  notice  for  the  next  drcuit^  but  if 
he  has  obtained  time  to  plead,  and  tewtt  the  natnte  of  his  plea,  distant  wit- 
neflses  majr  be  needed  on  wfaicb  pdnt  it  is  neoeseary  that  tiie  plaintifTs 
attornej  oonsalt  with  his  dien^  who  lives  at  some  distance,  though  a  stip- 
Qlilioii  may  be  ezcoBed,  ocMts  of  applying  mosi  be  paid. 

laBtTE  had  been  joined  on  the  first  of  March  last,  but  the 
cause,  the  venue  of  which  was  laid  in  the  county  of  Albany, 
had  not  been  brought  on  at  the  last  April  cirquit. 

Sanfordj  on  these  facts,  moved  for  judgment  as  in  case 
of  non-suit. 

Pixm,  contra,  showed  that  the  defendant  had  delajred 
the  cause  by  obtaining  time  to  plead  till  the  first  day  of 
March ;  that,  fSrom  the  matter  ol  the  plea  then  delivered, 
there  was  reason  to  believe  it  would  be  necessary  to  subpcerui 
withesses  ftom  New-York,  and  that  from  the  short  interval 
between  the  receipt  of  the  plea  and  the  circuit,  he  had  na 
opportunity  of  consulting  with  the  plaintiff,  who  resided  in 
the  most  westerly  part  of  Montgomery.  From  these  circum« 
stances  he  argued  that  the  motion  ought  to  be  denied  with-' 
out  either  costs  of  stipulation. 

..  Ba/r^^rdy  in  reply.  The  words  of  the  statute  are,  (1  Bev. 
Law8|  S53,  s.  12,)  that  where  issue  is  joined  and  the  plaintiff 
"aegUct  to  bring  such  issue  to  be  tried  acoording  to  ibe 
course  and  practice  of  the  court|^'  the  defendant  shall  be 
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entitled  to  judgment  as  in  case  of  oon^suit.  From  tbe  1st 
day  of  March  to  the  circuit  ia  April  was  time  enough  to 
notice. 

/V*  Curiam.  The  defendant  had  a  right  to  more,  and, 
therefore,  though  we  deny  his  motion,  it  must  be  on  pajp- 
ment  of  costs;  but,  from  the  circumstances  of  the  case, 
the  plaintiff  is  excused  from  stipulating. 

♦Thompson,  J.    I  do  not  think  this  according  to    [*95] 
practice.    The  cause  was  long  enough  at  issue  to 
allow  of  a  notice^  and  he  ou^ht,  therefore,  to  stipulate. 
Motion  denied,  but  costs  allowed. 

%*  It  was  said  by  the  Ve^ehi  tbat  in  all  ca9e»  the:  period 
within  which  costs  are  to  be  paid  is  twenty  days. 


LANSnra  against  Hobiteiu 

If;  to  set  aside  a  de&ult)  Ao,  a  defendant  relj  on  the  having  forwarded  notioi 
of  retainer,  fta,  to  ^e  agent  of  his  at^m^7,  a^d  th«  plaintifTa  attorney 
swmir  be  never  has  received  them,  the  court  win  not  grant  the  application, 
nnlesB  the  agent  swear  the  papers  never  oame  to  hand.  See  SSpenoer  r. 
BObert,  2  Caince'  Bep.  ft14,  &  F.    . 

Emott  moved  to  set  aside  a  de&ult  entered  the  2l9i  d 
January  lo^t,  a  judgment  and  execution  thereon,  upon 
the  affidavit  of  the  defendant,  swearing  to  merits,  and  one 
from  his  attorney,  atatiiig  that  notice  ^  ret^ev  and  of 
special  bail  had  been  in  due  time  transmitted  with  thq  bail 
piece  by  the  mail,  to  his  agent  in  Albany,  desiring  him  to 
serve  them  on  the  attorney  of  the  plaintifl^  and  that  he  him< 
self  had  never  received  a  declaration. 

Bkecker,  contra,  read  an  affidavit,  setting  forth  that  he 
had  never  received  any  notice  of  retainer  or  bail,  and  that 
he  had  proceeded  regularly. 
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Kent,  Ch  J.  As  the.  papers  were  sent  to  the  party's 
own  agent,  why  does  he  not  show  that  he  has  not  received 
them  ?  This  was  his  duty,  and  the  not  doing  so  is  a  palpa- 
ble neglect  There  is  also  a  laches  in  not  applying  last 
term. 

Motion  denied. 


Du  Boys  against  Fbone. 

The  rasidenoe  of  witnesBOB  ia  a  good  cause  for  obanging  the  vemte,  onleM  the 
plaintiff  shoir  he  resides  where  it  is  laid. 

Sanfobd  moved  to  change  the  venve  in  an  action  of 
covenant,  from  Dutchess  to  Montgomery,  on  an  affidavit, 
stating  that  he  had  a*great  number  of  witnesses,  all  of 
whom,  excepting  one  in  Bensselaer,  resided  in  Montgomery  > 

O.  Van  Ness,  contra.    The  action  is  transitory. 

Kent,  Ch.  J.  "We  last  term  decided,  that  where  the 
body  of  witnesses  resided  in  a  county  different  from  that  in 
which  the  ventie  was  laid,(a)  we  would  change  it  on  the  ap- 
plication of  the  defendant,  unless  the  plaintiff  show  that  he 
has  witnesses  where  the  venue  is  laid.[l] 

Motion  granted. 

(a)  See  Bogeri  r.  BUdreOi,  1  Osines'  Bep.  4  n.  (a). 
[1]  See  Supreme  Court  Rule,  1862. 
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Be£k:man  against  Frankeb. 

A  legnlar  default,  fto.,  will  not  be  set  aside  on  aoooont  of  the  ignoranoe  of 
the  defendant^  that  it  was  nooefoaiy  to  employ  an  attorney,  though  there 
be  merits. 

It  was  ruled  that  ignorance  of  the  necessity  of  employ- 
ing an  attorney,  previous  to  the  trial  of  the  cause, 
is  not  sufficient  to  induce  *the  court  to  set  aside  a    [*98] 
regular  default  and  subsequent  proceedings,  though 
accompanied  with  a  strong  affidavit  of  merits. 


Woods  against  Hart. 


If  any  one  mix  with  a  Jury  on  a  writ  of  inquiry,  the  inquisition  win  be  set 
aside^  each  party  paying  his  own  oosts. 

BooERT  moved  to  set  aside  the  inquisition  assessing  very 
small  damages,  on  account  of  the  sherififs  having  permitted 
a  person  to  remain  and  converse  with  the  juty,  whilst  de- 
liberating on  their  verdict,  though  known  to  be  inimical  to 
the  plaintiff,  and  rejected  as  a  juror  on  that  account 

Hoffman^  contra.  On  inquests,  after  a  default  confessing 
a  cause  of  action,  there  never  is  the  same  regularity  as  on  a 
trial  where  the  very  right  is  questioned.  It  is  not  alleged 
that  the  man  who  remained  with  the  jury  spoke  adversely 
of  the  plaintiff,  or  used  any  means  to  lessen  the  amount  of 
damages. 

Bogert^  in  reply.  On  an  inquisition,  the  law  is  as  jealous 
of  the  conduct  of  jurors  as  on  a  trial,  Stainion  v.  PeaJe^  4 
D.  k  E.  478.  The  oath  of  the  constable  is  the  same,  and 
shows  the  same  conduct  is  required  in  one  case  as  the  other. 
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EIent,  Ch.  J.  No  one  ought  to  mix  with  a  jury  whilst 
deliberatiDg.  They  should,  to  preserve  the  purity  of  jus- 
tice, be  kept  by  themselves,  and  on  this  point  there  is  no 
diSdfenoe  between  an  inquiry  before  the  sheriff^  and  a  triali 
The  inquisition  must,  therefore,  be  set  aade,  each  party 
paying  his  own  costs.  We  order  it  thus,  because  neither 
is  to  blame ;  and,  were  we  to  direct  them  to  abide  the  event 
of  the  suit|  it  would  in  &ct,  as  there  has  been  a  default^  be 
saying  the  defendant  is  to  pay  them.  This  case,  therefore, 
is  to  be  distinguished  from  that  of  granting  a  new  trial  after 
verdict  for  the  misbehavior  of  the  jury.  There,  each  of 
the  litigants  has  a  chance  in  his  favor,  and  ordering  the 
costs  on  such  an  occasion  to  abide  the  event  o|  the  suit, 
does  not  necessarily  impose  them  on  either.  Here  the 
event  is  known.[l] 

Inquest  set  aside. 


Howell  agamet  Dekkistoit. 

If  a  rale  to  plead  be  giYen  on  the  return  daj  of  the  writ,  but  before  it  is  re> 
turned  or  bail  entered,  a  de&ult  and  all  subsequent  proceedings  thereon, 
will  be  set  aside,  as  being  had  before  the  defendant  was  in  court  On  a 
motion  tas  imgalaritjj  the  want  of  merits  is  hnmateriaL 

The  plaintiff  in  this  cause  filed  his  declaration  de  bene  esse, 
and  entered  his  rule  to  plead  on  the  return  day  of  the  writ 
on  which  the  defendant  was  taken,  but  the  writ  was  not  in 
fact  returned  till  seven  days  afterwards.(a) 

Bhke^  on  these  grounds,  moved  to  set  aside  the  de&uil  "j 

[1]  Am  to  oases  in  which  a  verdict  of  a  Juiy  will  be  set  aside  for  iiregula- 
\  lity  or  mlaoondiifit,  see  oaaes  cited  In  note  (6,)  Smith  r.  Cheeikam,  3  OaL  B. 
61. 

(a)  Note  this ;  for  otherwise,  that  i^  if  the  circumstanoe  of  the  writ  not 
Deing  returned  be  immaterial,  this  case  would  seem  to  do  away  all  dedsnif* 
flonsds&ma  esfa 
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and  all  subsequent  proceedings.  He  argued,  that  to 
entitle  the  plaintiff  *to  take  default,  he  must  him-  [*9T] 
self  be  regular,  and  wiihm  the  rales  of  praotiee. 
That,  by  these,  the  defendant  wsa  not  in  court  at  the  period 
when  ih»  rule  to  plead  was  eptered.  It  was  a  demand, 
.  iherefofe,  when  there  was  no  one  to  answer,  and  a  plea 
cannot  be  required  but  of  a  party  in  court  The  founda- 
tion of  the  proceedings  had  being  the  default,  ifi  that  was 
bad,  the  whole  must  MI. 

Mnott^  contra,  read  an  affidavit  showing;  that  though  the 
rule  to  plead  was  entered  before  the  writ  was  returned,  yet 
the  default  was  not  entered  till  more  than  20  days  after  the 
writ  was  actually  filed,  and  that  the  defendant  bad  con- 
gassed  he  had  no  defence.  He  contended  that  the  return  of 
the  writ  made  good  the  entry  of  the  rule  by  relation. 
^Therefore,  the  instant  it  was  on  file,  the  defendant  was  to 
ber  considered  as  in  court  from  the  day  of  the  return,  and 
the  want  of  merits  was  acknowledged. 

Kent,  Ch.  J;  The  rule  to  plead  was  irregidarly  entered ; 
because,  until  the  writ  be  returned,  bail  filed,  or  an  appear- 
ance entered,  there  is  no  basis  for  a  proceeding,  and  the 
court  has  no  cognizance  of  the  cause,  so  as  to  authorize 
pleadings.(a}  With  respect  to  there  being  no  xherits,  we 
never  regard  that  when  the  application  is  for  irregu- 
larity.(J) 

Motion  granted. 

(a)  See  i2^  T.  BiMe,  I  Cainee'  Rep.  613. 
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Bnieo  T.  Adtmi. 


M.  and  J.  Bruen  against  Adavb  and  Merbill. 

If  delay  appear  to  be  the  object  of  a  defendant,  of  which  the  having  filed  a 
frifoloiu  demurrer  is  a  cauae  of  euapidon,  the  court  will  not  set  aside  aa 
inqnest  taken,  though  the  defendant  swear  the  action  is  for  more  than  It 
due ;  he  ought  to  state  *'  that  he  has  a  de&nce,  as  advised  bj  his  counsel" 

Woods  moved  to  set  aside  an  inquest  taken  early  in  the 
last  New  York  sittings,  in  the  absence  of  the  defendant's 
attorney,  on  an  affidavit  stating,  that  the  demand  was  for 
more  than  was  actually  due,  and  the  cause  stood  so  low 
down  in  the  calendar  as  No.  116. 

7!  L.  Ogden^  contra,  read  a  deposition,  showing  that  the 
attorney  for  the  defendants  had  acknowledged  delay  would 
be  desirable,  under  their  then  embarrassed  circumstances, 
and  that  a  frivolous  demurrer  had  already  been  filed  and 
overruled.  He  contended  also,  that  the  affidavit  of  the 
defendants  was  insufficient,  in  not  expressly  averring  there 
was  a  defence. 

Woods,  in  reply.  The  same  thing  is  in  substance  done. 
All  inquests  at  a  circuit  are  at  the  peril  of  the  party. 
EooeeveU  v.  Kemper^  2  Gaines'  Rep.  80. 

Thompson,  J.  The  practice  I  adopted  was,  that  if  the 
defendant's  counsel  said  there  was  a  defence,  I  did  not  allow 
it  to  be  taken. 

[*98]  *Per  Ourirnn.  The  affidavit  is  defective  in  not 
saying  there  is  a  defence  "  as  advised  by  counse1."(a) 
In  this  case  there  has  been  a  frivolous  demurrer,  and  that 
is  a  very  suspicious  circumstance.  The  defendants,  there- 
fore, take  nothing  by  their  motion. [1] 


(a)  See  lM»Ker  t.  ITafftm,  1  Gaines*  Rep.  161,  n.  (ft.) 
[1]  See  Supreme  Goort  Role,  36  of  185S. 
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HoLHES  against  Williams. 

it  an  action  of  fidae  Imprteonment  be  brought  for  taking  the  plaintiff  in  ex- 
eoQtion  on  a  «k  m.  in  which  the  coats  are  by  mistake  larger  than  thpao 
aotoallj  awarded,  the  oourt  will  give  leare  to  amend  the  execution ;  and 
the  pnpen  on  which  the  application  la  made,  may  be  titled  aa  in  the  foil 
Ibr  Adae  impriaomnent 

The  defendant,  in  a  suit  against  the  plaintiflT,  the  venue 
of  which  was  held  in  Albany,  had  obtained  a  judgment  in 
which  the  costs  awarded  were  9  dollars  and  12  cents,  and 
on  the  supposition,  that  the  original  ca.  sa.  had  issued  into 
Columbia,  sued  out  a  testatum  ca.  sa.  inserting  14  dollars 
and  44  cent&  The  now  plain  tiff,,  having  been  taken  on 
this  writ,  brought  the  present  action  for  false  imprisonment 

Williams,  on  an  affidavit  disclosing  the  above  facts,  and 
adding  that  he  did  not  personally  issue  the  execution,  or 
ever  see  it,  or  knew  of  the  mistake  till  the  sixth  daj  of  the 
present  month,  moved  to  amend  the  testatum  ca.  sa.  by  ex- 
punging the  14  dollars  and  44  cents,  and  inserting  9  dollars 
and  12  cents. 

Van  Wyck,  contra.  This  is  an  application  in  one  suit^ 
to  amend  mistakes  and  errors  in  another.  If  the  amend- 
ment is  to  be  in  the  cause  of  Winiams  v.  Holmes,  the  pa- 
pers ought  not  to  be  entitled  in  that  o£  Holmes  v.  Williams. 
The  motion  goes  to  take  away  the  basis  and  foundation  of 
our  action. 
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Sbftw*  ▼.  Gcd&z. 


Shawb  and  BikBCBB  againgt  B.  Ck)uyj[,  W.  CioLFAZ,  and 
Richards. 

ir  an-  the  defeoduts  in  m  sqH  be  not  Vroqglit  in,  end  tbow  who  Wi%  g(v»ft 
nile  to  deoliirr,  the  plaintiff  flraat  eithar  do  sa  or  obtain  a  flbitber  tioM^  lo 
•ntitle  to  wliloh,  from  time  to  time,  aliof^ing  tbal  he  ia  prooeedfng  to  o«l- 
lawi7  againat  thoae  not  found,  ia  anfflcient ;  hot  if  he  do  nt iUiflr  the  one 
nor  the  otbe^  he  witt  be  liable  to  a  nonpTM  bj  thoaa  broqght  in. 

On  Ihe  laafc  daj  oi  Febrtmiy  term,  the  defeodaiitBy  Bobevt 
Ool&x  and  Alexander  Bichardai  enteied  a  defieiult  againal 
IIm  plaittUfGi  for  not  declaring. 

Bopkina  moved  to  set  it  aside,  together  with  the  subie- 
quent  proceedings  on  these  facta 

In  November  term  last^  the  capias  issued  was  returned 
**  taken,"  as  to  Bobert  Colfax  and  Alexander  Bichards,  and 
"  not  found,"  aa  to  William  Colfax,  to  arrest  whom  several 
iM^fectual  attempts  had  been  made,  as  he  resided  in  New 
Jersey,  and  either  did  not  come  into  New  York  at  all,  or 
did  it  so  secretly  as  to  avoid  the  process  sued  out^  but  on 
that  account,  the  idea  of  proceeding  agaioat  him. 
[*99]  *was  not  relinquished ;  on  the  contrary,  an  aHas 
capias  had  been  sued  out,  under  the  belief  that  he 
had  received  information  of  the.former  writ,  but,  before  it 
was  issued,  a  rule  to  deelu»  against  the  other  two  defend- 
ants had  been  served,  upon  which  the  present  default  had 
1)een  entered. 

He  argued,  that  at  common  law  the  plaintiff  could  not 
proceed  till  all  the  defendants  were  brought  in ;  and  though 
by  statute(a)  a  different  practice  might  be  pursued,  still  it 
was  at  the  election  of  the  plaintiff,  and,  therefore,  no  ad- 
vantage  could  be  taken  of  the  omission.  For  this  he  cited 
Tidd's  Practice,  876—879. 

2>.  A.  Ogden^  contra.    Had   the  proceeding   been  by 

(a)  Act  for  the  amandment  of  the  lawi,  1  Bev.  Lawi^  86S. 
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Shawe  v.  Colfbz. 

original,  the  authority  relied  on  might  have  applied,  but 
as  it  is  bj  bill,  the  plaintiffs  have  placed  themselves  in  the 
same  idtuation  as  if  all  the  defendants  had  appeared.  If 
necessary  that  all  the  deftadaate  should  be  brought  in,  the 
plaintifls  should  have  obtained  an  order  to  enlarge  the 
time  for  declaring.  According  to  the  practice  now  con- 
tended for,  a  defendant  may  be  kept  under  bail  for  his 

EapbmSf  in  reply*  Whelber  the  proceeding  is  by  bill, 
or  original,  is  immatmal.  The  distinction  is,  whether  the 
suit  be  in  trespam  or  on  contract  la  the  fbrmer  they  may 
sever,  in  the  latter  they  cannot ;  as  they,  therefore,  must 
be  proceeded  against  jointly,  they  cannot  separately  nonr 
pros.  Suppose  the  only  sollrent  defendant  not  to  be  taken, 
must  a  plaintiff  go  on  against  a  person  from  whom  nothing 
can  be  recovered?  The  inconvenience  alone  of  such  a 
principle  is  a  sufficient  argument  against  it 

Per  Ouriank  The  plaintiff  should  have  applied  for  far- 
ther time  to  declare^  and  shown  either  that  they  were  en- 
deavoring tcf  bring  all  the  defendants  into  court,  or  pursu- 
ing one  to  outlawry.  That  would  have  been  a  good  ground 
to  enlarge  the  rule  from  time  to  time.  Not  having  done 
80,  and  being  authorised  by  our  act  to  proceed  against  the 
defendants  biotlght  in,  the  plaintiflb  were  liable  to  be  nbm 
promed  equally  as  if  dl  the  defendants  had  been  before  us 

Motion  denied 
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Bobinaoa  y.  Fisher. 


BoBiNSOK  and  Habtshobne  agamst  Fisher. 

In  0S8mnp$it  a  plM  that  the  promiee  wis  by  fhe  defendant  and  one  of  iho 
pUiDtiflb  jointly,  and  not  by  the  defendant  eeparatelj,  must  be  pleaded  in 
abatement;  if  it  be  pleaded  in  bar,  the  plaintiff  maj  treat  it  as  a  nulli^ 
for  want  of  the  affidavit^  and  enter  a  de&ult  as  for  want  of  a  plea. 

To  a  declaration  on  a  promisaoTy  noie,  the  defendant 
pleaded  in  bar,  that  the  aasumprit  was  by  him  and 
[*100]    Robinson  jointly,  and  *not  by  him  separately  .(a) 
The  plaintiff'  attorney,  considering  the  plea  a  nul- 
lity, entered  a  default 

Woods  moved  to  set  it  aside,  and  cited  in  support  of  the 
plea  a  precedent  in  3  Went  114.  He  said,  dso,  no  plea 
could  be  treated  as  a  nullity,  unless  it  appeared  on  the  face 
of  it  to  be  frivolous.  In  all  other  cases  the  court  would 
drive  the  defendant  to  his  demurrer. 

0.  Ogden,  contra.  The  matter  of  this  plea  is  clearly  in 
abatement ;  and  if  so,  might,  for  want  of  being  verified  by 
affidavit,  be  treated  as  a  nullity.    1  Sell.  801. 

•  

Livingston,  J.,  delivered  the  opinion  of  the  court    This 

ia  a  dilatory  plea,  the  definition  of  which  is,  that  it  only 
delays  the  suit  by  questioning  the  propriety  of  the  remedy, 
rather  than  by  denying  the  injury.    Thus  the  injury  com* 

(a)  See  Maimoarinff  y.  Newman^  8  Boa  ft  PnlL  120,  in  which  snoh  a  ploA 
as  the  present  was  held  good  on  demorrer,  on  the  authoritj  of  Mojfai  v.  Van 
Mmngen  and  cOmra,  East,  27,  G.  III.,  B.  R.  dedaring  that  the  matter  was 
not  pleadable  in  abatement  It  is  manifest  that  the  plea  in  the  case  in  the 
text  could  not  have  been  in  abatement  because  eyerj  plea  In  abatement  is 
bad,  that  shows  the  pUdntilT  cannot  sue  at  all ;  it  must  give  a  better  writ; 
where  that  cannot  be  done,  the  plea  must  be  in  bar.  Btam^  q.  1,  y.  Stnem, 
4  D.  ft  K  224. 

In  1  WeUt  Plead.  17, 18,  a  pies,  like  that  in  the  text,  bj  Sir  Vioaij  Gibb% 
drawn  in  abatement,  was  relinquished  because  he  thought  it  ought  to  be  in 
bar.  See  Addiaon  y.  Overend,  6  D.  ft  E.  7^6,  and  note  the  distinction  where 
a  partj  suing  is  one  of  those  liable  with  the  defendants. 
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plained  of  hero  is  not  denied,  bat  that  it  was  committed 
with  another.  If  it  be  a  plea  of  this  description,  it  wants 
the  verification  required  by  statute,  and  is  therefore  bad. 
Even  as  a  plea  in  bar,  I  should  not  be  for  countenancing  it, 
for  it  is  totally  out  of  the  usual  form  of  a  general  issue 
which  it  was  intended  to  try,  and  which  would  have 
answered  as  well,  and  famished  a  record  in  the  common 
fcrm.[l]         '  • 

Motion  denied 


ScHENOE  and  Tsn  Brosck  against  WooLSST. 

On  ^  SOL  foL  to  reviye  a  judgment  of  twenty  yean  standing,  if  an  inqaest  baa 
been  taken  because  the  defendant's  counsel  was  not  prepared  to  adduce 
bis  discharge,  long  ago  obtained  tinder  an  insolvent  law,  and  the  defend- 
ant bimaeU;  ftom  remoteness  of  distftoce  and  bodily  Infirmity,  could  not 
attend ;  the  ooort^  on  being  satisfied  that  the  disobarge  was  obtained,  wUl 
aet  aside  the  inquest  to  let  in  proof  of  it,  though  the  defendant  be  shown 
to  be  of  sufficient  ability  to  pay ;  for  a  court  of  law  cannot  notice  the  moral 
obligation  to  pay  debts,  ftx>m  which  a  debtor  has  been  by  law  discharged, 
uileas  a  new  liability  has  been  Incorred ;  but  this  will  be  done  only  on 
payment  of  oosta  A  oounsel  at  ntW  priue  most)  If  asked,  answer  whether 
his  oUent  has  a  defenoe  or  not 

Is  scire  facias^  to  revive  two  judgments,  one  for  4,22421, 
the  other  for  1,7182L,  obtained  in  178S,  inquests  had  been 
taken  at  the  sittings  in  December,  1803. 

D.  4*  OgdeiOy  under  an  agreement  that  the  application 
should  be  considered  as  in  time,  moved  to  set  them  aside 
pn  affidavits,  which  contained  in  substance  these  facts. 

The  defendant,  who. lives  at  Plattsburg  in  the  county  of 
CJlinton,  was^  in  1785,  duly  discharged  under  the  then  in- 
solvent law  of  the  state.    In  February,  1803,  the  declara* 

[1]  The  non-joinder  of  parties  defendants  can  be  taken  adrantage  of  only 
by  plea  in  abatement    See  Ptitg^  t.  MtOnOt  1  Wend.  164. 
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tions  weve  flledi  to  wbieh  pajmeal  wai  pleaded,  w^ 
notieefl  sabjoined  of  giving  the  diflcbarge,  kc,  in  evide&oe; 
but  as,  on  prooaring  a  oopj  of  the  proceedings  under  ihib 
iasoWent  law,  the  discfaafge  itself  oonld  not  be  found,  the 
attorney  of  the  defendant  wrote  to  him  in  the  August  Ibl- 
lowiiig,  oenunnniealing  this  cireamstance,  and  re- 
[*101]  questing  him  Ho  make  inquiry  after  it.  On  the 
cause  being  noticed  for  trial,  on  the  12lth  cf 
December  in  that  year,  the  defendant's  attorney  again 
wrote  to  him,  repeating  the  contents  of  his  former  letter; 
and  urging  him  to  personally  attend,  that  measures  might 
be  taken  to  procure  the  discharge,  or  substantiate,  by  parol 
eridence,  its  former  existe&ce  and  loss.  The  first  of  these 
letters  did  not  reacli  the  defendant  till  the  middle  of  Sep- 
tember, the  latter  not  till  the  29th  of  November  then  next 
To  each  of  these  the  defendant  replied,  stating  that  in  con- 
sequence of  a  fractured  leg,  he  vra^  utterly  unable  to  trayel| 
and  desiring  the  trial  to  be  postponed  till  the  February 
ibllowing,  as,  by  that  time,  he  hoped  to  be  able  to  procure 
the  discharge,  which  had  been  given  to  Mr.  Du  Boys,  the 
then  sheriff  of  Dutchess,  to  warrant  his  release  from  confine- 
ment. The  first  of  these  answers  never  oome  to  hand,  and 
tke  latter,  which  was  received,  bore  date  on  the  18th  of 
December ;  but  though  the  discharge  itself  was  not  found, 
the  attorney  employed  for  the  insolvent,  who  was  also  a6* 
signee  of  his  estate,  swore  that  the  discharge  had  been  ob- 
tainecl  on  a  due  and  full  adherence  to  the  requisites  of  the 
act,  and  that  he  was  then  petitioning  congress  for  the  lands 
to  which  the  defendant  was  entitled,  as  an  officer  in  the  re- 
volutionary army,  in  consequence  of  their  having  passed 
by  the  assignment  of  the  insolvent's  estate.  Nope  of  these 
circumstances,  however,  appeared  whqn  the  inquests  were 
taken  *,  for  the  counsel  of  the  defendant^  when  the  causes 
were  called  on,  refused  to  j^nswer  the  court  whether  there 
was  any  defence ;  thinking  that  he  was  not  bound  to  do  so, 
and  in  consequence  of  this  silence  the  inquests  were  ta^^n. 
This  detail,  Ogden  insisted,  furnished  indisputable  eyir 
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denoB  dust  then  was  a  good  and  tabstantial  defence,  ao» 
aording  to  die  aSdavit  of  the  defendant,  and  that  the  ooart 
had  not,  at  the  circuit,  any  right  to  oblige  either  the  conneel 
^  attnme  the  reBponsibility  of  answering  for  a  defence,  or 
the  defendant  to  disdoae  the  natare  of  that  on  which  he 
nJied.  That  a  dieohai^e  had  been  fairly  obtained  was  eyi^ 
dent^  and  had  the  cause  been  tried,  would  have  been  a«b- 
stantiated  by  {>aK>l  eyidence,  though  the  discharge  itself 
might  not  have  been  produced. 

JEvertsoTij  contra.  The  practice  of  taking  inquests  is  ne- 
cessary to  expedite  justice,  and  is  the  right  of  the  plaintiff. 
Every  feet  now  shown  was  in  the  power  of  the  defendant 
at  the  time  that  inquest  was  taken,  and  might  have  been 
then  availed  ot  The  nature  of  the  defence  is 
sfyricii  juris^  and  therefore  not  to  be  *iavored;  for,  [*1Q2] 
though  in  law  the  debt  is  gone,  the  moral  duty 
-Still  remains,  and  the  plaintiff  swears  he  believes  the  de- 
fendant to  be  of  sufficient  ability.  At  all  events,  the  ap* 
parent  lachn  was  enough  to  prevent  the  granting  iha 
motion* 

P^  Curiam,  The  inquest  is  regular.  Oounael,  if  pre^ 
sent,  ought  to  answer  whether  they  believe  there  is  a  de^ 
fence.  The  time  at  which  a  trial  shall  come  on  is  not  the 
ptivilege  of  a  defendant,  but  is  adopted  from  a  regard  to 
the  seniority  of  issues.  Infinite  delay  would  take  place  in 
cases  where  no  dispute  exists,  if  the  counsel  were  to  be 
mute  when  required  to  state  whether  there  be  a  defence. 
It  appears,  however,  that  the  defendant  has  been  diaoharged 
under  an  insolvent  act,  and  by  accident  has  not  been  able 
to  produce  his  discharge  to  his  attorney.  But  though  the 
court  will  not  decide,  in  this  way,  whether  parol  evidence 
might,  or  might  not  be  given  of  its  loss  and  contents,  yet 
they  will  regard  the  peculiar  situation  of  parties.  In  this 
case  the  defendant  lives  remote,  and  was,  from  that  circum- 
stance and  infirmity,  prevented  firom  attending  to  these 
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soits  at  an  earlier  period.  The  moral  obligation,  under 
which  the  defendant  is  supposed  to  labor,  of  paying  his 
debts,  is  not  to  operate  with  the  court,  nnless  a  new  liaU* 
litj  has  been  incurred.  From  the  misconception  of  counsel, 
the  remote  distance  of  the  defendant,  his  infirmities,  and 
his  haying  a  meritorious  defence,  the  court  grant  the  ap* 
plication,  upon  payment  of  costs. 

Motion  granted. 


AKONTHOUa 


The  court  will  not  permit  the  general  issae  to  be  withdrswn  to  let  la  a  jUm 
in  abetement  delivered  in  time. 

The  court  refused  to  permit  the  general  issue  to  be  with* 
drawn  to  let  in  a  plea  of  coverture  in  abatement,  pleaded 
in  person,  but  delivered  after  service  of  the  genend  issue, 
though  the  defendant  swore  the  general  issue  was  pleaded 
without  his  knowledge,  by  a  person  he  never  meant  to  re- 
tain as  attorney,  and  the  plea  in  abatement  was  delivered 
in  due  time  and  received  by  the  plaintiff's  attomey.(a) 

(a)  If  a  party  on  whom  a  pleading  ifl  dellyered,  treat  It  at  dnij  aerred,  he 
oansot  object  to  the  want  of  a  previons  atep  with  wbidi  it  was  in  faia  power 
to  diapense.  Wiaiam$  y.  Strahan,  1  Kew  Rep.  309.  See  JPNeaiy  ada. 
Morrison,  Cole.  61,  where  an  implied  recognition  in  the  suit,  of  the  attorney 
named  in  a  second  notice  of  retainer,  was  held  to  oblige  tiie  plaintilfa  al- 
tomej  to  serve  the  prooeedinga  on  him. 
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Batabd  against  S.  B.  and  R  M.  Malcom. 

Ibrgetting^  the  oommenoenieiit  of  the  term,  If  the  exooae  be  hanajkk,  ismiffl- 
eient  (or  not  notidDg  for  the  first  day.  If  a  oounsel  has  a  known  partner 
who  transacts  the  attorney's  bosinees,  an  excose  arising  from  the  personal 
conduct  of  the  counsel,  may  be  availed  of  in  a  suit  in  which  the  partner's 
name  only  appears  on  the  record. 

Tbb  notice  of  motion  was  not  for  the  first  day  of  term. 

Munro  accounted  for  this,  by  an  affidavit  stating  t^iat  he 
had  absolutely  forgotten  the  day  on  which  the  term  com* 
menced,  imagining  it  to  be  one  week  kter  than  it  really 
was* 

^Harison^  contra^  objected  to  the  reception  of    [*108] 
this  ezcoae,  as  Mr.  Towt  was  the  attorney  on  the 
record,  therefore,  for  him,  the  forgetfulneas  of  Mr.  Munro 
oould  a£ford  no  excuse. 

Per  (JuTtam.  There  can  be  no  doubt  of  the  mistake,  nor 
but  that  the  whole  is  in  good  faith. 

Though  Mr.  Towt  appears  the  attorney  on  record,  every 
one  knows  the  connection  between  him  and  Mr.  Munra 
He  is  to  be  supposed  to  act  only  under  the  direction  of 
Mr.  Munro. 

Motion  granted. 


Stbtcbb  agaifut  Tubkbull,  Bxmton  and  Yoobhkbs. 

A  town  ooDtributing  to  the  expense  of  a  suit  is  a  ground  for  moving  for  a 
foc«ign  Jur^^,  and  the  court  wiH  easily  be  induced  to  grant  it  in  Long  Island 
I  whidi  involve  a  right  of  fishing. 


Harisok,  on  behalf  of  the  defendants,  moved  for  a 
foreign  and  struck  jury,  to  be  taken  from  the  city  and 
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county  of  New  York,  on  an  affidavit,  stating  that  the  suit 
was  prosecuted  at  the  joint  expense  of  the  inhabitants  of 
the  town  of  Gravesend,  in  Kings  county,  who  hud  com- 
bined for  the  maintenance  of  a  supposed  right,  claimed  by 
them  as  inhabitants  of  the  said  town,  of  erecting  huts,  for 
the  purpose  of  fishing,  upon  the  lands  of  the  defendants; 
of  taking  and  heaping  up  sea  weed,  and  carrying  it  away 
at  their  pleasure,  and  that  other  claims  and  disputes,  in 
some  respects  of  a  similar  nature,  exist  in  the  neighboring 
county  of  Richmond, 

Baldwin^  contra.  The  same  principle  would  warrant  the 
application  in  most  insurance  causes.  Those  interested  in 
a  point  contribute  their  quotas  towards  the  defence.  Ko 
more  is  done  here.  But  why  not  take  the  jury  from  Queens, 
or  any  other  county  in  liong  Island? 

EJENT,  Ch.  J.  This  is  a  cause  in  which  the  right  of  fishery 
will  come  in  question.  Where  the  counties  are  so  small  as 
those  mentioned,  an  impartial  trial  cannot  be.  had  on  a 
claim  of  a  general  nature.  Kew  York  is  as  near  as  any 
other,  and  where  a  right  of  fishery,  or  any  similar  claim  is 
to  be  litigated,  it  is,  in  my  opinion,  sufficient  to  take  the 
matter  from  a  Long  Island  jury.  The  expense  iS  at  the 
door  of  the  party  who  applies,  and  the  contribution  to  sup- 
port the  suit  shows  strongly  the  disposition  of  the  county.(a) 

Motion  granted.  [1] 

(a)  See  Speacer  y.  StampKn^  I  OUnes*  Rep.  4SS,  note  (a.) 
[1]  A  foreign  or  struck  Jary  will  not  be  granted,  except  in  extreme  oases. 
PaJ^chm  y.  Sandt,  10  Wendell,  669.  A  motion  was  mitde  in  this  case  for  a 
Ibreifn  or  etrvck  Jurf,  on  the  ground  that  the  venae  was  neeo— rljy  kUI  in 
the  oonntj  of  Kinga^  that  a  majority  of  the  jurors  would  most  probably  come 
lh>m  the  Tillage  of  Brooklyn,  that  the  suit  grew  out  of  a  long  agitated  con* 
tfOYersy,  between  the  public  offloers  of  that  Tillags  and  the  plakitiif,  relattre 
to  a  contemplated  improyement  in  the  opening  of  a  street,  and  that  the 
plaintiff  belieyed  that  there  would  not  be  a  (air  and  impartial  trial  of  the 
eause  by  jurors  of  the  oounty  of  Kings. 
Ify  the  Court,  <8yAir2cm4  J:  Thejuroit  from  BrdoUyn,ifiBOompeCeBl1)|f 
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*The  People  against  BmsDOCX  and  Oase.        [*104] 

9  a  reooni  of  an  indictment  be  lost^  the  eonrt  idll  grant  leare  to  file  one 
fntnc  pro  huta. 

An  indictment  found  against  the^deftndantgfor  a  forcible 
entry  and  detainer,  in  April  term,  17*6,  bad,  on  beirrg  re- 
moved into  this  court,  been  qaashed,  aod-restitation  ordered, 
bnt  the  record  of  it  coald  not,  on  search  in  the  derk^is  offioey 
be  found. 

HSker  applied  for  leanre  to  file  a  record  nwnepro  tenc^  os 
an  affidavit  by  the  attorney  employed  in  the  proseotttioQ, 
disclosing  the  above  facts,  and  that,  on  an  examination  of 
hm  register^  lie  fou^d  not  only  that  a  reeordhad  been  duly 
tted,  but  that  he  actually  obiaLned  an  exemplification  of  it| 
iMck  had  been  lost 

G-ranted'  acccH'dingTy. 

reeenn  of  pr^udioe  or  interest,  may  be  objected  to.  It  oaimot  be  belie^^ 
thatailer  the  jniy* box  i» properly  sifted,  tarelve  impartial  men. cannot  be 
found  in  the  ooontj  of  Kings  to  try  this  cauae.  Parties  deceive  themaekea 
in  the  estimate  of  the  extent  of  interest  which  the  public  at  large  take  in 
ttelr  oontrovenfoa.  In  the  case  of  J^iueher  and  IdvtugBt&nk,  which  arose  in 
tbe  county  of  ODlumbiat  the  evidenoe  of  public  interasi  in  the  matter  faiooii* 
troversy  was  very  strong^  and  the  court,  under  the  oircDmstanoes  of  the  case, 
hesitated  whether  a  motion  for  a  foreign  or  struck  jury  ought  not  to  be 
granted ;  but  in  view  of  the  inconveniences  inseparable  from  such  an  order, 
the  motion  was  denied.  So  in  this  case  the  motion  must  be  refused.  It 
will  be  time  enough  for  the  court  to  interfere,  by  direotkig'die  cause  to  be 
tried  otherwise  than  by  an  ordinary  Jury,  a/ler  they  shall  have  become  con- 
▼ioced  of  its  necesn^  by  the  yerdict  which  shall  be  rendered. 

Motion  denied. 
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DsiiAYAN  against  Baldwin. 

After  topie  joined,  the  defendant  maj  move  to  change  the  vemte  when  all  hia 
'witneaws  reside  in  the  ooontj  to  which  it  is  to  be  (4ianged. 

MonON,  by  the  defendant,  to  change  the  venue  from  the 
city  and  county  of  New  York  to  Onondaga. 

In  November  last,  at  which  time  the  plaintiff  was  en- 
titled  to  enter  a  defiiult  for  want  of  a  plea,  notice  of  a  similar 
motion  was  given,  but,  from  the  papers  not  having  been 
received  in  season  by  the  agent  of  Baldwin's  attorney,  the 
^)p]ioation  was  not  then  made.  In  April,  a  plea  of  the 
general  issue  was  given  and  received. 

Ebpkins,  on  these  facts,  argued,  that  though  the  general 
rule  as  to  changing  the  venue  by  a  defendant  was,  that  it 
should  not  be  granted  after  plea  pleaded,  {Dickenson  v, Fisher^ 
2  Stra.  858 ;)  yet,  as  the  plaintiff  might,  in  an  indirect  way, 
at  any  time,  do  it  by  moving  to  amend,  {Savery  v.  Serle^ 
Say.  150;  QriffWi  y.HolUer^  ibid.  294;)  there  could  be  no 
reason  why  a  similar  indulgence  should  not  be  accorded  to 
the  defendant.  In  addition  to  this,  the  defendant  swears 
that  the  cause  of  action,  if  any,  ^rose  in  Onondaga,  in  which 
county  the  witnesses  resided  by  whom  he  could  prove  the 
&cts  contained  in  the  notice  subjoined  to  his  plea.  Foster 
V.  Tiayhr^  1  D.  &  E.  781,  is  in  point. 

Munro,  contra.    The  defendant  is  too  late. 

Kent,  Ch.  J.  I  am  of  opinion  the  ventie  ought  to  be 
changed,  as  there  has  been  no  loss  of  trial,  and  there  will 
be  no  delay.  This,  I  think,  ought  to  be  the  regulating 
principle,  as  these  applications  are  to  the  discretion  of  the 
court. 

LiviKasroK,  J.    I  am  against  departing  fix>m  the  prac- 
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tioe  by  which  defendants  are  restricted  from  making 

these  motions  after  ♦plea  pleaded.    Nor  do  I  think    [*105] 

there  is  a  sufficient  reason  for  not  having  asked  for 

this  favor  in  November  last    But  what  weighs  greatly 

with  me  is,  that  the  application  is  on  the  eve  of  a  circuit| 

and  may  impose  rather  hard  terms  on  the  plaintiff 

Spenceb,  J.  I  concur  in  the  sentiments  of  my  brother 
LivingstoTu 

Thompson,  J.  The  only  difficulty,  in  my  mind,  wa» 
with  regard  to  this  request  being  after  issue  joined,  subse- 
quent to  which,  all  increase  of  expenses  ought,  if  possible, 
to  be  avoided.  But  as  no  delay  will  be  created,  I  think 
we  ought  to  grant  the  rule,  and  had  the  plaintiff  shown  any 
hardship  likely  to  arise  from  it^  we  might  have  imposed 
such  terms  as  to  prevent  any  injury.  The  lackea  I  consider 
to  have  been  entirely  waived  by  accepting  a  plea. 

Tompkins,  X  That  is  the  opinion  I  entertain.  When 
a  plaiDtilf  receives  a  plea  which  he  is  not  obliged  to  take, 
he  cures  the  antecedent  ladies.  I  agree,  .therefore,  with  the 
Chief  Justice  and  Mr.  Justice  Thompson. [1] 

Venue  changed. 

[1]  A  motion  to  change  the  vetnie  most  be  made  at  the  earliest  praotioa* 
hie  da/,  and  in  suoh  aeaaon  that,  if  it  be  denied,  the  plaintiff  will  not  loee  a 
trial  in  a  oountj  where  the  venue  was  laid ;  if  made  at  a  later  term  it  wHI 
be  denied  for  that  caose ;  and  ignorance  of  the  practice^  on  the  part  of  the 
defendant's  attomej,  wiH  not  exense  the  delaj.  Mordund  y.  Sandfor^  1 
Denio^  660. 

A  defendant  is  not  bonnd  to  move  for  change  of  venue,  before  plea  pot 
ID,  but,  if  he  moves  after  plea,  and  the  effsct  of  his  delay  is  to  throw  the 
^aintiflr  over  a  dzcuit,  the  motion  will  be  denied  with  costs.  AMurn,,  18 
Wen.  614. 

In  legal  action,  if  the  venue  be  not  laid  In  the  proper  oountj,  the  defend* 
ant  may  avail  himself  of  the  eiror  by  demurrer,  if  it  appear  upon  the  leoord; 
or  by  motion  for  non-suit  at  the  trial,  if  it  does  not  s6  aiqpear.  Riqktmiifw  v. 
Aymowi;  12  Wen.  51. 

In  an  action  against  a  publio  offioer,  ibr  aots  done  by  him  by  virtue  of  hit 
,  the  veniM  will  be  changed,  on  his  appUoatton^  to  the  oonnty  where  the 
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fiM!t  complaised  •(  happened ;  hat,  if  (ber«  be  »  dilipviCt  vh«UMr  Ihe  ioMi 
b«  or  be  not  looal,  the  motien  will  be  disposed  ef  upon  the  uoiuil  ground. 
AUen  y.  Fmvhay,  12  Wen.  217. 

Where,  from  the  oonrae  pvtmed  by  •  defendant  in  obtaining  ofden  to 
0Mf  prooeetogi^  and,  amoyg  Olihersi  e*  ovder  stayfag  proeeedingv  to  enable 
him  to  moTe  to  change  ^he  TeBue,  it  ie  nuinifeet  that  the  object  is  detaj  and 
the  plaintiff  outnumbered  him  in  witaeasefl,  the  motion  to  change  the  renua 
will  not  only  be  deoled,  but  it  will  be  denied  with  ooetB.  RiUxmrn  y.  /btr- 
ckOi,  12  Wen.  293. 

On  a  motion  to  change  the  yenue,  the  plaintiff  must  s^ear  unqualifiedly 
that  he  has  witnesses  in  or  near  the  county  where  the  yenue  is  laid,  of  a^ 
equal  number  with  thoee  of  the  derendatit,  or  a  greater  number,  or  the  yenne 
IriU  be  ctianged.    ShMtwmd  t,  Steek,  12  Wen.  294. 

The  defendant  aovedl  to  change  the  yenoe  ttom  Okieida  to  Ghenaag* 
county,  on  an  affidayit  that  he  had  twenty  witnessea  in  the  latter  oeuntjf 
(hrther  stating,  that  the  action  was  brought  to  recoyer  attorney  and  counsel 
tboB  in  seyeral  suits  conducted  by  the  plaintiff,  while  living  in  the  county  of 
Obenango ;  and  that,  if  tlie  plaintiff  should  chiim  to  ha?e  more  than  one 
^iritneaB  (naming  hSm)  in  tlie  county  of  OneTda,  they  oovlA  only  be  material 
fi>r  tlie  purpose  of  proving  the  value  of  the  services,  for  which  the  plaintiff 
sought  to  recover;  which  might  as  well  be  proved  by  witnesses  residing  in 
the  county  of  Oienango ;  the  plaintiff's  affidavit  in  opposition  stated  that  he 
'  had  twenty  five  witnesses  in  Oneida,  but  stated  nothing  about  that  part  of 
dsfettdant's  affidavit  which  was  special ;  it  appeared  that  «te  of  iftie  witnesses 
of  the  plaintiff  were  attomeya  and  oounseliors  ait  law.  Motion  granted. 
Baudiet  v.  Hibbard,  6  HiU,  £09. 

If  a  defendant  is  outnumbered  in  witnesses)  on  a  motion  to  chsnge  the 
yenue,  he  cannot  renew  his  motion  by  alleging  a  greater  number  of  wit- 
nessss  than  originally  stated  by  him ;  if  he  doeS)  he  will  be  subjected  to 
costs.    Purdy  v.  WardeO,  10  Wen.  619. 

The  venue  will  not  be  changed,  if  the  motion  ibr  that  purpose  is  not  msiie 
until  after  issue  Joined,  and  It  appears  that  the  plaintiff,  if  saooeasftil  on  Hbm 
trial,  will  lose  a  term  in  entering  a  judgment  if  the  nmrion  be  granted.  Lm 
t;  Chapman,  11  Wen.  186. 

lul;  where  the  defendant  is  not  dhaigeable  with  buike^  the  loss  of  a  trial* 
on  a  term  will  be  no  reason  for  refusing  the  motion.  Oarlock  y.  Dmkhf  M 
Wen.  616. 

The  suit  was  oonmettoed  by  the  servioe  of  a  dedaration  at  so  late  a  day- 
tet  regular  notice  of  trial  could  not  be  given  for  the  nesct  circuit;  the  d^ 
fendant  wu  not  bound  forthwith  to  serve  notice  of  motion  to  change  tlie 
veaoe^  so  as  to  give  the  plaintiff  an  opportunity  to  consent  to  the  pvopoisd 
oliaiige,  and  to  require  the  aooepfesiiee  of  short  notiee  of  triaL    lb. 

The  yenue  wiU  be  changed,  although  the  affidavit  onit  to  state  that  tli» 
witnessss  are  each  and  eveiy  of  them  material,  where  thero  era  rio  wttaagii' 
is  the  county  where  the  yenue  w«s  laid.    Brmmr.  F4tk,  10  Web.  Ita 

Whece  the  oljeot  of  an  otder  enUuismg  tUe  tiose  to  pked  dMalfeetiy  iit  U 
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throw  a  plaintiff  over  the  circuit,  a  motion  to  change  the  venue,  made  in  the 
meantime,  will  be  denied.    Haywoody,  Thayer^  10  Wen.  571. 

In  an  affidavit  to  found  or  resist  a  motion  for  change  of  venue,  the  party 
mxi^X  state  that  his  witnesses  are  each  and  every  of  them  material,  and  that, 
without  the  testimony  of  eaob  and  every  of  them,  he  cannot  safely  proceed 
to  trial. .    Ouuiamtine  v.  Dunham^  9  Wen.  43 1. 

Where  the  defendant  applies  to  change  the  venue  in  a  cause,  after  the 
game  has  been  noticed  for  trial  at  the  circuit  in  the  county  where  the  venue 
was  laid  by  the  plaintiff  and  the  trial  is  put  off  on  the  application  of  the  de* 
fendant,  the  motion  will  be  granted  on.  payment  of  the  costs  of  the  circuit 
and  of  resisting  the  motion,  and  on  the  defendant's  stipulating  to  take  short 
notice  of  trial     Oofprntery.  Wairous,  6  Wen.  103. 

The  fiict  that  the  circuit  judge  of  the  district  in  which  the  county  is  situated 
where  the  venue  is  laid  iti  the  declaration,  was,  previous  to  his  appointment, 
counsel  in  the  cause,  is  sufficient  cause  to  change  the  venue.  Van  Rma* 
9daer  v.  DougUuSf  2  Wen.  290. 

The  residence  of  witnesses  in  an  adjoining  state,  aciyacent  to  the  county 
where  the  venue  is  kid,  is  not  sufficient  to  retain  the  venne^  if  a  change  of  it 
is  properly  applied  for.    Ped  v.  Billings,  2  Wen.  282. 

To  entitle  a  party  to  an  order  to  remove  a  cause  from  the  superior  court 
of  the  city  of  New  York  into  this  court,  or  to  a  rule  to  chauge  the  venue,  Ite 
must  state  that  the  witnesses  named  by  him  are  each  and  every  of  them  ma- 
terial to  his  defence,  as  he  is  advised  by  his  counsel  and  verily  believes,  and 
that  without  the  testimony  of  each  and  every  of  them,  as  he  is  also  advised 
by  counsel  and  verily  believes,  he  cannot  safely  proceed  to  the  trial  of  the 
cause.    AwmymotUf  3  Wen.  425. 

Where  no  venue  is  laid  in  the  body  of  the  declaration,  reference  may  be 
made  to  the  venue  in  the  mai^n,  and  that  is  sufficient  Slaie  v.  Poatj  9  J. 
S.81. 

The  venue  will  not  be  changed  on  the  application  of  one  defendant,  when 
there  are  several  defendants  in  a  cause.    SaHy  v.  BuUon,  6  Wen.  508. 

The  residence  of  a  greater  number  of  witnesses  in  an  adjoining  state,  ad- 
jacent to  the  place  of  trial  laid  in  tiie  declaration,  is  not  sufficient  to  retain 
the  venue,  although  the  plahitiff  has  obtained  the  assuiances  of  his  witnesses 
to  attend,  fta    Bank  of  SL  Albcm  v.  Kmekerbacker,  6  Wen.  541. 

The  affidavit  to  change,  or  retain  the  venue,  on  the  ground  of  a  balance  in 
the  number  of  witnesses^  must  state  that  each  of  tlie  witnesses  are  material, 
Jba,  without  each  of  whose  testimony,  &a,  as  advised,  &c  Anonynuma,  7 
Cow.  102. 

The  affidavit  for  a  change  of  venue  should  state  that  the  Ti-itnessea.  on  ao- 
count  of  whose  place  of  residence  the  venue  is  sought  to  be  dianged,  are 
fucli,  that  under  the  advice  of  counsel,  the  party  cannot  safely  proceed  to 
trial  without  them.     Satterlee  v.  Groot,  6  Cow.  33. 

The  affidavit  for  a  motion  to  change  the  venue  must  state  the  names  of  the 
Anonymoui,  6  Cowl  389. 


Vol.  IIL  18 


105  c       CASKS  IN  THE  SUPREME  gOUBT. 

Delaran  r.  Baldwin. 

And  alao  that,  as  the  party  is  adyised  by  oounBel  and  believes,  ho  cannol 
safely  proceed  to  trial  without  the  testimony  of  each  of  them.    Id. 

And  it  ought  to  be  added,  that  evidence  will  be  given  of  some  material 
fact  happening  in  the  county  to  which  he  seeks  to  remove  the  yenne. 
ChurUy  v.  Sh$emaker,  1  J.  0.  392.    a  C,  C.  C.  B.  103. 

Debt  on  judgment  is  not  a  local  action ;  and  the  venue  may  be  laid  in  any 
county  in  the  state,  without  regard  to  the  place  of  filing  the  record,  or  th« 
venue  in  the  original  cause.     Goodrich  v.  Cchnn,  6  Cow.  397. 

Where  the  action  for  rent  is  founded  on  privity  of  contract^  as  between 
tiie  lessor  and  lessee,  it  is  transitory ;  otlierwise  if  on  priority  of  estate^  ai 
where  an  assignee  is  a  party.    Bracket  v.  Alvord,  6  Cow.  18. 

In  a  {ransitory  action,  the  venue  will  not  be  changed  from  one  county  to 
another,  on  the  ground  of  the  number  of  witnesses,  unless  the  number  in  the 
latter  exceed  those  in  the  former.  It  is  not  enough  that  the  number  is 
equal.     Wood  v.  Bishop^  6  Cow.  414. 

The  change  of  venue  in  an  action  for  a  libel  dispersed  in  several  counties, 
depends  on  the  same  principles  as  in  an  action  on  contract ;  and  a  change  of 
venue  will  accordingly  be  denied,  unless  there  is  a  decided  preponderance  of 
witnesses,  or  some  other  strong  circumstances  in  favor  of  the  change.  Snd 
V.  King,  4  Cow.  403. 

That  witnesses  reside  in  a  neighboring  state^  near  the  place  where  the 
venue  is  laid,  is  not  a  reason  for  retaining  it  Canfidd  v.  Luidley^  4  Cow. 
632. 

In  an  action  for  a  malicious  prosecution  in  a  neighboring  state,  the  plain- 
tiff may  lay  his  venue  in  any  county  of  this  state,  and  retain  it  there,  on 
stipulating  to  give  material  evidence  arising  in  the  county  where  it  is  laid, 
though  the  defendant  have  a  greater  number  of  witnesses  residing  in  the 
county,  to  which  he  moves  to  change  the  venue.    BiaU  v.  Ooe,  4  Cow.  16. 

And  this,  too,  though  the  cause  of  action  in  another  count,  in  trover,  in  the 
same  declaration,  arose  in  the  county  to  whicli  he  moves  to  change  the 
venue.    Id. 

Replevin  is  a  local  action,  and  in  general  the  venue  will  not  be  changed 
from  the  county  where  the  cause  of  action  arose.  AUcimon  v.  Bokomb,  4 
Cow.  45. 

If  there  be  any  exception  to  this  rule,  as  where  the  action  is  in  nature  of 
an  ordinary  action  of  trespass  de  bonis  asportatis^  yet  the  plaintiff  may  retain 
his  venue  upon  the  usual  stipulation.    Id. 

The  affidavit  to  change  the  venue  must  state  the  advice  of  counsel  a^  to 
the  materiality  of  witnesses.    Johnson  v.  Rogers^  3  Cow.  14. 

•The  affidavit  need  not  be  in  terms,  that  the  party  "  has  fully  and  fairly 
disclosed  the  facts  he  expects  to  prove,"  &c. ;  but  will  be  sufficient  in  this  re- 
spect, if  it  set  forth  simply  that  "  he  has  stated  the  facts,"  &Q.  Anon.^  I  Hilly 
668. 

Nor  is  it  essential  that,  in  respect  to  the  value  of  the  expected  testimony, 
it  should  say,  the  witnesses  are  each,  Ac.,  material  to  his  defence ;  other   I 
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equivaleut  words  may  be  aubstitated :  as,  that  they  are  material,  &a,  'Tor 
the  defendant,"  fto.    lb. 

A  defendant,  who  ia  a  oounsellor  of  this  eoart,  making  an  affidavit  to 
change  the  venue,  need  not  swear  to  the  adyioe  of  eounsel  that  his  witneases 
are  material     Oromwdt  ▼.  Van  Rentsdaar^  3  Cow.  346. 

For  the  purposes  of  the  motion,  the  court  will  take  notice  that  he  is  of  the 
degree  of  counsel    lb. 

It  seems  that  the  plaintiff  may  retain  his  venue  by  stipulating  to  pay  the 
expense  of  the  defendant's  witnesses.    Borrower  v.  Betta,  t  Cow.  496. 

But  the  defendant  has  no  right  to  a  change  of  venue  by  stipulating  to  pay 
the  expense  of  the  plaintiff ^s  witnesses.    lb. 

The  usual  clause  in  the  act  dividing  a  county,  that  the  division  shall  not 
affect  any  suit  or  action,  Aa,  (vide  ss.  46,  ch.  30,  &  2,  in  relation  to  Yates 
county,)  applies  to  the  venue,  and  retains  the  place  of  trial  in  the  old  county, 
Jbdbnm  ex  dem.  Dains  v.  J>am$,  2  Cow.  626. 

An  affidavit  to  change  venue,  on  the  ground  of  witnesses  residing  in 
another  county,  need  not  show  the  nature  of  the  action.  Anonynums^  1  Hill, 
668.    4  N.  Y.  Big.,  p.  1369,  ei  seq.^  tit  Venue. 


Roosevelt  against  Dean. 

All  objeetions  to  the  bringing  on  a  motion  must  be  made  before  the  grounds 
of  it  are  entered  hito;  if  not,  they  will  be  considered  as  waived. 

The  court  will  infer  that  what  ought  to  be  inserted  in  an  affidavit^  and  doee 
not  appear,  did  not  exist. 

After  a  lengtby  and  desultory  argument^  the  counsel 
for  the  plaintiff  took  an  exception  to  the  titling  the  notice 
of -motion,  and  affidavit  on  which  founded. 

Per  Curiam.  All  objections  of  this  sort  ought  to  be 
submitted  as  preliminary  questions.  We  are  not  to  sit 
here,  have  the  grounds  of  motion  laboriously  investigated 
on  a  long  discussion,  and  then  have  a  matter  of  mere  form 
pressed  upon  us.  The  entering  into  the  argument  is  a 
waiver  of  all  objections  against  its  coming  on. 

%*  The  (hurt,  in  this  cause,  said,  that  when  an  affidavit 
does  not  state  that  which  ought  to  be  alleged  in  support  of 
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the  motion,  the  presamption  is,  it  could  not  be  assertecl, 
an3  theinferenoe  of  the  bench  will  be  against  the  party 
guilty  of  the  omission. 


Jackson,  ex  dem.  Lewis  and  others,  against  Van  Loon. 

A  oommiaBkm  to  be  executed  oat  of  this  state,  maj  be  directed  to  personf 
residiiig  within  it 

WooDWOBTH  moved  for  a  commission,  to  be  directed  to 
persons  in  this  state,  to  take  the  examination  of  vitneases 
in  Pennsjlyania. 

[*106]        *Aw't  against  its  being  allowed,  urged  the 
direction. 

Per  Curiam.  The  act(a)  does  not  specify  that  the  com* 
missioners  should  live  in  the  state  to  which  the  commission 
is  addressed. 

Take  your  motion.^lJ 

(o)  7or  the  amendment  of  the  law.    1  Rer.  LawSi  9S1,  a.  11. 

[I]  Has  the  ooort  power  to  grant  a  commission  to  examine  wlUiowee  hi  a 
plaoe^  where  the  affidavit  cannot  be  authenticated  in  B^ph  place  in  the  form 
prescribed  b]r  the  statute?    IMh IHver  Jkmk  y.  JHoff^rg,  22  MT^bl  Hl^, 

An  msurance  company,  acting  as  a  reoeirer  in  relatios  to  daims  against 
the  former  capital  and  assets  of  the  corporation,  is  not  entitled  to  a  commis^ 
sion  to  examine  witnesses ;  where  the  matter  in  oontrorerajr  has  been  sdb- 
mitted  to  referees  under  a  special  statute  authorizing  such  proceeding. 
Wood  y.  The  Bfwmd  Iru,  (h.,  1%  WeiL  Bi^S, 

It  seems  that  such  cemmiaeion  can  issue  only  where  there  is  an  action 
pending  in  a  court  of  record,  and  an  issue  joined  upon  pleadings  hi  the 
forms  prescribed  by  law.    lb.  '  ' 

No  commission  oas,  thtoefore^  be  granted  hi  a  prooeedhig  under  the  stat* 
i^te  against  an  aboooading,  toaootM,  or  »m*reflident  debtor.  Maittr  ^ 
mOTMy,  4  mi,  534 

Wliere  a  commission  to  take  testunony  is  sued  by  the  phdntiS;  hi  which 
the  defendant  Joins  and  ftunishes  cross  interrogatories,  and  the  oommissioD, 
with  the  depdriiltlohs  of  WftaesiM  be  returned ;  abd  it  does  not  appear  that 
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the  last  £^eral  cross  interrogatoiy  has  been  put  to  aod  anBwered  bj  the 
witnesseSi  and  the  defendant  on  that  ground  objects  to  the  reading  of  the 
depoeitiona  in  evidence,  the  objection  in  general  is  &taL  KimJbaU  ▼.  Davit^ 
19  Wen.  437.    &  0,  25  Wen.  259. 

The  plaintiflj  however,  is  at  libertj  in  such  case  to  show  that  the  commis- 
sion was  executed,  and  the  deposition  signed  bj  the  witnesses  in  the  pre- 
sence of  the  counsel  of  both  parties,  and  that  no  objection  was  made  at  the 
time  by.the  counsel  for  the  defendant,  that  all  the  interrogatories  were  not 
answered;  and  on  such  facts  appearing,  the  depositions  will  be  received, 
notwithstanding  the.objection.    lb. 

It  seems,  that  though  the  interrogatory  was  not  put,  or  the  answers  sup- 
pressed, that  an  objection  on  that  ground  could  not  be  taken  at  the  trial,  if 
the  counsel  of  the  part^  was  present  at  the  execution  of  the  commission, 
and  did  not  then  object ; .  the  remedy,  if  any,  would  be  by  motion  to  quash 
the  return  to  the  commission,    lb. 

The  declarations  of  witnesses,  made  subsequent  to  their  examinatiou  un- 
der the  commission,  and  the  execution  of  \t^  oontradictUig  or  inyaUdatin||^ 
their  testimony,  are  inadmissible,  until  they  have  been  examined  on  the 
poin^  and  an  opportunity  given  to  them  for  explanation  or  exculpatkMi. 
Dhwm  V.  iTtm&i^  25  Wen.  259. 

.  On  •  motion  for  a  commission  to  examine  witneases^  the  par^  applying 
must  allege  in  his  affidavit  that  be  has  fully  and  ftiriy  stated  his  case  to 
pouDseli  anddisdosed  to;  him  what  he  expected  to  prove  bj  his  witnesses. 
Stynmir'9  JEa$n  v.  Skumg,  19  Wen.  98. 

The  marine  court  of  the  city  of  New  York  have  power  to  issue  %  oommiiL 
sion  to  examine  witneoee  residing  abroad.  Wotaon  v.  SmiXk^  13  Wen^ 
61.. 

On  a  motion  for  a  oommission  to  examine  witnesses,  an  affidavit  oT  merits 
is  necessary  only  where  the  party  asks  for  a  stay  of  the  proceedings  uptil 
the  return  of  the  oommission.  Woarwt  v.  iSEirvey,  9  Wen.  i44 ;  JfiwAr. 
CoiXkiM^  4  Wen.  534. 

The  party  moving  for  a  commis8k>Q  names  all  the  commiaifonerB  unle« 
oause  is  shown.    Hasrrii  v.  TF££fon,  2  Wen.  627. 

Under  a  commission  to  take  testimony,  the  d^xwitiona  of  witnesses  will 
be  received  in  evidence^  although  the  oaths  to  the  witnesses  were  not  ad- 
ministered by  the  comnussionen^  if  it  appears  that  they  were  prohibited  from 
administering  them,  and  they  were  in  fact  administered  by  the  local  autho- 
rities.   Uncotn  V.  SatteO^  6  Wen.  476. 

If  notice  for  oommission  be  not  given  by  a  defendant,  until  slier  senrioe 
of  notice  of  trial,  the  defendant  must  pay  the  costs  of  the  plaintiff's  prepa- 
ration for  triaL    £a  Faarqt  ▼.  Luce,  2  Weu.  242. 

Exceptions  to  interrogatories,  annexed  to  a  oommission  to  take  the  testi- 
mony of  a  witnesii^  proposed  in  the  progress  of  a  causey  may  be  taken  when 
the  answers  are  offered  in  evidence.  (6  Cow.  416,  contra.)  Oeeoax  /ns.  Oo. 
T.  FrasMsiA,  2  Wen.  64. 

Where  there  was  a  stipulation  between  the  attorneys  that  either  par^ 
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might  receive  the  retoni  of  oommiaiioiien  authorized  to  take  testimonj,  dnlj 
•etled,  and  deliyer  it  to  the  derk,  which  was  done ;  held,  do  objection  to  the 
reading  of  the  teetimony,  that  the  direction  on  the  return  did  not  specify  the 
derk'0  residence,  as  required  bj  2  R.  S.  394,  &  16;  subd.  i.  WUUams  ▼. 
SUHdffe,  1  Hill,  249. 

The  deposition  in  this  case  was  held  proper]/  read  in  evidence,' though  it 
did  not  appear  that  a  copy  of  &  16  of  said  statute  had  been  annexed  to  the 
oommission.    lb. 

If  annexing  a  copy  of  that  section  were  essential,  the  court  it  seems 
would  intend  it  to  have  been  done,  unless  the  contrary  were  shown.    lb. 

It  win  be  presumed  that  the  commissioner,  who  took  the  testimony, 
dosed  and  sealed  the  package  himself.     lb. 

Where  a  defendant  gives  notice  of  1^  intention  to  apply  for  a  commis- 
sion to  examine  witnesses^  after  he  has  received  notice  of  trial,  he  will  not 
be  compelled  to  pay  thp  costs  of  preparing  for  trial,  if  he  had  used  due  dili- 
gence.   Jones  V.  /mv,  1  Wen.  383. 

On  motion  for  a  commission,  the  affidavit  must  state  that  the  party  has  a 
defence  on  the  merits.  Britban  ada,  Eoyi^  1  Wen.  27 ;  Meech  v.  Oalkwaf  4 
Hni,  634. 

Where  a  criminal  cause  is  removed  by  certiorari  into  the  supreme  court, 
and  retained  on  the  dvil  dde^  a  oommission  may  issue  to  take  the  deposi- 
tion of  a  foreign  witneaii^  as  in  a  dvil  cause.  Th4  People  v.  Vermilyeaf  7 
Oow.  369 ;  and  see  2  B.  S.  731,  s.  7t3. 

Aiter  issue  Joined  upon  an  indictment,  the  defendant  may  examine  wit- 
nesses residing  out  of  the  state,  upon  commission ;  and  the  public  prosecutor 
Is  entitled  to  Join  in  the  commission,  and  name  witnesses  on  the  part  of  the 
people.     The  BeqpU  v.  lietkU^  alias  Lohman^  3  Hill,  289. 

A  deed,  or  other  exhibit^  proved  under  a  commission,  must  in  general  be 
annexed  to  and  returned  with  the  oommis^on.  Jackson  v.  Shephard^  6  Oow. 
444. 

But,  where  it  is  in  the  custody  of  the  law,  e,  g.,  being  a  deed  of  a  militaiy 
lot,  deposited  with  the  clerk  of  the  county  of  Cayuga,  and  forming  a  part  of 
the  records  of  that  county,  annexing  a  copy  is  sufBdent^  and  the  exhibit  may 
be  produced  on  the  trial,  separate  from  the  commissioD.    lb. 

Answers  to  interrogatories  upon  a  commission  cannot  be  objected  to  at  the 
trial  as  incompetent  evidence,  provided  they  are  fairly  within  the  scope  of 
the  interrogatorie&    lianas  v.  The  Ocean  Ins,  Co.^  6  Cow.  404. 

The  proper  time  to  object  is  when  the  interrogatories  are  settled.    lb. 

But  the  answers  must  be  restrained  in  their  effect  to  matters  of  fact ;  and 
cannot  be  received  to  establish  a  matter  of  law ;  as,  where  a  master.of  a  ves- 
sel answered  that  the  voyage  was  fair  and  lawful,  Jta  This  was  held  inad- 
missible, beyond  showing  the  hona  fides  with  which  he  acted.  lb. 
*  Where  one  of  the  plaintiff's  witnesses,  examined  under  a  commission,  has 
refused  to  answer  a  n^iterial  interrogstory  put  by  the  defendant,  tlie  latter 
may  insist  that  the  whole  deposition  shall  be  rejected.  Smith  v.  OngUh^  8 
Hill,  333. 
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To  entitle  the  ezempHflcatiOQa  of  a  commissioaaQd  depoeitfons  to  be  reed 
in  eyidenoe^  there  must  be  en  accompanying  certificate  of  a  judge  or  other 
officer,  authorized  by  the  statute  (1  R.  L.  520,  &  11)  to  receive  and  open 
Oommis8ion&  Oneida  ManufacUiring  Society  v.  Laxorenee^  4  Cow.  440 ;  Jad^ 
sen  ▼.  BMy,  2  J.  R.  867. 

The  interrogatories  under  a  commission  to  examine  witnemes,  issued  pur- 
•UMit  to  the  act,  (sess.  36,  ch.  56,  s.  11 ;  1  R.  L.,  619,  620,)  may  be  signed 
bj  counsel,  without  the  addition  of  his  character  to  the  signature ;  it  is 
•nongh  that  he  is  in  truth  a  counsellor.    Homer  t.  McarUn^  6  Cow.  156. 

A  Judge  of  the  G.  P.  of  the  degree  of  counsel  in  the  supreme  court,  may 
direct  as  to  the  return  of  a  commission  within  the  act,  (sess.  45,  ch.  21t,  &  2,) 
lb. 

So,  the  first  judge  of  the  G.  P.  of  New  Yorlc.    lb. 

Form  of  the  direction.    lb. 

A  direction  to  return  the  commission  by  mail,  directed  to  one  of  the  clerks 
of  the  supreme  court,  is  complied  with,  if  the  commission  be  delivered  firom 
the  post-office  to  the  clerk  by  any  of  the  ordinary  means :  as,  by  a  messenger, 
the  penny-post,  Ac.  Nor  is  it  any  objection  that  it  be  delivered  by  the  at- 
torney (or  one  of  the  parties.  The  true  question  is,  was  it  delivered  to  the 
dork  in  an  unaltered  state?  If  the  court.be  satisfied  there  has  been  no 
abuse^  it  may  be  received  in  evidence.    lb. 

It  is  not  necessary  that  the  depositions  be  placed  in  the  post-oflBce  imme- 
diately after  they  are  taken.    HaUerman  v.  Fldi,  23  Wen.  38. 

That  the  papers  oompoeing  the  return  are  connected  by  wafers  only,  is 
not  an  objection  to  the  deposition  being  read.  WUHaims  v.  Eldridge,  1  Hill, 
249. 

It  need  not  appear,  by  the  return  to  a  commission,  that  the  oath  was  pub- 
lidy  administered  to  the  witness :  as  that  will  be  presumed  to  have  been 
regularly  done.    lb. 

A  oommissioner  XA  take  testimony  is  quoad  hoe  an  officer  to  the  court  hi 
wbfcsh  the  proceeding  is  pending;  and  his  signature,  like  that  of  the  clerk  to 
an  offioe  oopy,  will  be  jodidally  noticed,  though  his  name  be  not  written  at 
leDga.    lb. 

On  the  same  prindple,  the  court  will  presume  that  the  commissioner  dis- 
bharged  his  duty,  by  dohig  all  those  things  in  the  execution  of  the  oommia- 
rion  which  he  is  not  bound  specifically  to  certify  as  done.    lb. 

It  is  no  objection  to  receiving  in  evidence  deposilions  taken  on  commission 
that  the  officer's  dfrection  of  the  manner  in  which  the  commission  should  be 
returned  was  indorsed  on  the  interrogatories  annexed,  instead  of  being  in- 
dorsed on  the  oommission  itselC    Hvtd  v.  Pmdrig\  9  Hill,  502. 

An  affidavit  for  a  oommission  is  sufficient,  if  it  show  the  witness  to  be 
material,  as  advised,  Ac,  and  that  he  is  out  of  the  jurisdiction  of  the  court 
BradBOt  v.  DuAy,  I  Oow.  209. 

It  need  not  add  that  the  party  cannot  saftly  proceed  to  trial  without  sneb 
«Tiden(«.    lb. 

The  iffidavit  of  an  agent  or  attorney,  in  ihcC^  is  saflldeat  to  move  for  a 
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«eBu&iaii<m  upon,  without  showing  an  exoose  for  its  noi  beiajg  mado  hj^tha 
pwtj  himself    i^mroiy  r.  JOrlpatricKE,  1  Cow.  210. 

'  ]>epo8itioiis  of  a  witness  residing  abroad,  taken  under  a  oommiflsion,  w«n 
read  on  the  trial  of  a  canse^  and  the  jnij,  not  being  able  to  agree  in  a  Tordid^ 
were  discharged,  and  a  seoond  commission  to  re-ezMnine  the  sain^  wstasM 
was  allowed  to  be  issoed.    Afterr./M^n  J.  R,  843.  1 

In  the  retnm,  the  oommissioners  should  certify  that  they  oausedthe  wStneis 
to  be  examined  on  oath,  upon  the  interrogatories  annesed,  and  that  th^ 
caused  the  ezamination  to  be  reduced  to  writing ;  if  this  be  wanting,  the  de- 
positions cannot  be  read.    JBatJw  t.  Cochran^  2  J.  &,  417. 

The  return  to  a  commission,  stated  in  the  captioato  the  deposition,  that 
the  witness  was  sworn  and  examined  by  rirtue  of  the  commission,  and  at  the 
bottom  of  the  deposition  the  commissionerB  had  signed  their  namesi  fua  oom- 
mlsBioners ;  this  is  sufficient^  and  it  will  be  intended  that  the  witness  was 
sworn  and  examined  by  the  commissioners,  and  that  the  deposition  was  re- 
duced to  writing  hj  them,  or  under  their  direction.  BoUt  r.  Von  BoqU%  A 
J.  B.  130. 

A  commission  issued  to  take  the  examination  of  witnesses  residing  abroad, 
most  be  returned  and  deUvered  to  a  judge  of  the  court,  and  actually  filed  in 
the  clerk's  office,  before  the  depositions  can  be  read  in  evidence.  Jadotm  tm 
dmL  Farktr  y.  Sobty,  20  J.  B.  367. 

Where  a  commission  was  returned  and  delivered  by  the  agent  to  a  judge 
at  nisi  prius,  who  took  his  affidavit  as  to  the  manner  of  rsc^ving  it,  after  the 
cause  was  called,  but  before  the  trial  was  commenced ;  held,  that  thedepoel- 
lions  annexed  to  the  oomnission  so  opened  by  the  judge^  wsM  not  legalisvi- 
dence.    lb.' 

Where  several  objections  were  made  to  the  reading  of  a  depoaitioD,  which 
the  oourt,  after  taking  time  to  deliberato,  ovemiled ;  held,  that  they  bad  vo 
right  to  preclude  the  party  from  raiung  other  objections  afterwwd.  WUkmn§ 
V.  JEldridge,  I  HiU,  248. 

The  objection  to  an  intenrogatoiy;  annexed  to  a  oommsMioQ,  on  the  groted 
•f  its  being  leadings  may  be  made  when  the  cnswer  of  the  witness  is  pm- 
posed  to  be  read  in  evidence ;  espedaUy,  when  the  interrogatories  sto  an- 
nexed under  a  stipulation,  expressly  saving  all  legal  exoe{>tion8.    lb. 

When  a  commiauon  is  directed  to  two,  either  or  both  of  whom,  being  au- 
thorized thereby  to  execute  it,  and  the  return  is  signed  by  on]j  one  of  them, 
it  will  be  presumed  that  he  alone  was  present  at  its  executioD,  though  the 
words,  **  by  virtue  of  a  commission  to  us  directed,''  a^ieer  in  the  caption  of 
the  return.    lU 

It  is  not  a  ground  of  error,  it  seema^  that  the  eonrl  at  the  trial  allowed  a 
leading  question  to  be  put  by  a  party  to  his  own  witness,  as  that  Is  autter 
resting  in  discretion ;  otherwise,  in  respect  to  answers  to  leading  intenoga^ 
tories  annexed  to  a  deposition.  If  theoe  are  ol^ected  to  on  that  ground,  the 
Murt  are  bound  to  excdude  then.    lb. 

Under  the  last  general  interrogatory  annexed  to  a  commission  to  take  the 
txamination  of  witnesses  abiuad,  the  witness  hi  his  answer,  may  state  ih  :ts 
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iibt  drawn  fbrth  hy  the  preyions  putieular  interrogatoiiM.    Ptrtwai  t 
Skkt^,  18  J.  R.  t57. 

A  hmUod  ibr  a  commission  to  examine  witnesses  will  not  be  entertained, 
after  a  admOar  application  to  a  circuit  J^dge,  and  a  refosal  by  him.  AOm  v. 
mU,  12  ^en.  302. 

A  oommtelbn  to  examine  witnesses,  wHl  stay,  fta,  will  issne,  notwith- 
ttandiag  application  Is  not  made  nntil  foorth  special  term  after  Issne  joined- 
BuU  v.  Day,  7  Wen.  613. 

An  attorney  may  swear  to  the  materiaK^  of  witnesses^  witbont  adding  as 
'Idrfced  by  ooonaeL    lb. 

On  a  motion  fbr  commission  to  examine  witnesses,  when  doubt  fb  cast 
npon  the  good  &ith  of  the  application,  the  commission  will  not  be  ^nted 
*Ott  the'  common  alDdaTit  If,  however,  at  a  subsequent  term,  a  prima  facie 
>ease  is  made  oat^  the  motion  will  be  granted.    Hogera  t.  BofferSf  7  Wen. 

A  commission  may  issue  to  take  the  testimony  of  a  witness  residing 
OQt  of  the  state,  though  his  domicU  is  here.    Pool^  r.  Maples^  1  Wen.  66. 

A  commission  to  take  testimony  may  be  sued  out  previotis  to  default  or 
kMie.     Odidmer,  BiBg,  1  Wen.  18. 

Where  a  party,  upon  an  attdavit^  sets  Ibrtti  the  facts  which  he  wishes  tb 
establish  nnder  a  commission  to  a  foreign  country,  and  shows  that  those 
&cts  can  only  be  proved  by  persons  in  the  employment  of  his  antagonist^ 
Whose  names  are  unknown  to  him,  the  court  will  either  permit  the  commis- 
sion to  issue  genendly  without  the  names  of  the  witnesses,  or  grant  a  stay 
tif  prodeeding  until  their  names  can  be  ascertained.  Shaffer  ▼.  WOoox^  2  H. 
^2. 

The  jDOurt  will  not  refose  the  commission,  though  the  opposite  party  makes 
affidavit  that  the  witnesses  named  are  interested,  but  will  leave  the  question 
of  their  competencyito  be  determined  at. the  trial  of  the  cause.  Gravis  ▼. 
jM^Mm^  II  J.  a  200. 

Where  a  motion  was  opposed  on  an  affidavit  made  by  one  who  had  n- 
Aisod  to  testify  for  the  mo^g  party,  the  court  denied  the  hitter  a  oommis- 
slon  to  compel]  the  witness  to  be  examined  pursuant  to  2  R.  S.  457,  8,  s. 
24,  26,  2d.  ed.,  on  the  ground  that  the  affidavit  was  Ibll  to  the  merits  of  the 
motion,  and  showed  that  a  ifhrther  examination  would  be  useless.  Ry$t8  y. 
fiW^  1  Hfil,  646. 

And,  a  commission  wOl  be  denied  under  such  circumstances,  if  the  adverse 
party  produce  the  witness'  affidavit  touchmg  the  matters  in  question ;  ibr 
It  will  be  presumed,  that  he  has  told  the  whole  truth,  till  the  contraiy  ap- 
near.    lb. 

A  commission  win  be  granted,  to  examine  an  officer  In  the  army  of  the 
ITnlted  States,  on  an  affidavit  of  his  befaig  a  material  witness,  and  expected 
to  be  ordmd  away.     (kurdaU  v.  WOoko^  9  J.  R.  266. 

The  granting  a  commission  rests  in  the  sound  discretion  of  the  court,  and 
Is  not  always  a  matter  of  course,  on  the  general  affidavit  Ycmdtrvort  ▼. 
VokmJMan  Inswance  Company^  8  J.  0.  187. 
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Where  the  opposite  party  can  show  Bufficient  to  render  the  propriety  of 
iflfluing  the  com  mission  doubtAil,  the  oonrt  will  require  the  party  moving  to 
■how  the  particular  object  of  the  cgmmission,  the  evidence  he  wants  to  ob- 
tain, and  in  what  manner  it  is  materiaL    lb. 

If  the  witness,  to  examine  whom  the  commission  was  issued,  should  die^ 
the  court  will  not  allow  a  new  name  to  be  inserted ;  but  the  party  may  issue 
a  new  commission,  not,  however,  to  be  a  stay  of  proceedings.  M*  Viekar  y. 
WoQtcot,  3  Cat  R.  321. 

Where  a  witness,  under  a  commission,  has  disclosed  some  new  fact,  a 
second  commission  will  be  granted  to  inquire  into  it ;  but  it  roust  be  at  the 
peril  of  the  party  applying.  Nkhoi  v.  Ooluini>ian  Insurance  Gompanyf  I  CaL 
B.  345. 

Where  the  defendant  intends  to  sue  out  a  commission,  he  should  give  no- 
tice of  it  before  he  receives  a  notice  of  trial,  or  within  reasonable  time  after 
issue  is  Joined,  according  to  the  circumstances  of  the  case ;  and  such  notioe 
will  stay  the  proceedings.    Burr  y.  Skinner,  1  J.  C.  391.    &  C,  C.  C.  97. 

If  the  defendant  does  not  apply,  until  he  receives  notice  of  trial,  he  must 
pay  the  costs  of  the  notice  for  trial    lb. 

It  is  not  enough  to  state  in  the  affidavit,  that  it  is  supposed  sufficient  otI- 
dence  might  be  obtain  in  the  place  to  which  the  commission  is  intended  to 
be  issusd,  but  it  must  show  that  material  evidence  does  not  exist  there. 
franklin  v.  UhUed  Insurance  Company^  2  J.  C.  68. 

The  affidavit  may  be  made  by  a  person  not  a  party  to  the  suit  Demar  y 
Van  Zandt,  2  J.  C.  69. 

An  affidavit  of  a  plaintiff  in  a  cause,  residing  at  Havanna,  taken  before 
the  commercial  and  naval  agent  of  the  United  States,  resident  there,  may  be 
read,  on  a  motion  for  a  commission.     Wdsh  v.  EiU.jun^  2  J.  R.  373. 

The  affidavit  must  state,  that  the  cause  is  at  issue,  or  special  circumstances, 
to  induce  the  court  to  grant  a  commission  before  issue  joined.  Biaddey  y. 
Patrick^  2  J.  R.  478.  Jackson  ex  dem,  Atkins  v.  Bancroft,  3  J.  R.  259. 
Anonymous,  2  Cai.  R.  259.    AUm  v.  Eendree,  6  Cow.  400. 

A  commission  to  examine  witnesses  oat  of  this  state,  may  be  directed  to 
persons  residing  within  it.  Jackson  ex  dem.  Lewis  v.  Van  Loon,  3  CaL  R. 
105. 

Where  the  commissioners  are  named  in  the  notice  of  motion,  the  opposite 
party  should  object  to  them  at  the  time ;  it  is  too  late  to  do  so  at  the  time 
the  motion  is  made.  Tbumsend  v.  New  York  Insurance  Company,  I  CaL 
R.4. 

Objections  to  commissioners  named  to  take  the  examination  of  witnesses 
abroad,  will  not  be  received  upon  mere  suggestions,  but  there  must  be  an 
affidavit  of  the  grounds  of  objection.    Biays  v.  Merrihew,  3  J.  R.  251. 

A  commission  cannot  be  applied  for  without  notioe.  Waison  v.  Bek^ld, 
2  CnL  R.  260. 

Wiicrc  n  witness  resides  in  a  neighboring  state,  from  whence  a  commis- 
sion might  be  returned  in  a  few  days,  if  his  testimony  de  bene  esse  is  taken 
under  an  order  of  a  judge  with  such  precipitanpy  as  not  to  afford  the  opposita 
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party  time  for  his  croBS-examination,  it  will  not  be  allowed  to  be  read  at  the 
trial     Sandfifrd  r.  BurreO,  Anth.  K.  P.  184. 

A  rale  or  order  for  a  commiasion  to  examine  witneaaes  does  not  operate^ 
per  M^  aa  a  stay  of  proceedings ;  if  it'ia  intended  so  to  operate,  the  court  or 
Jadge  will  so  direct    Maynard  v.  Chapin^  7  Wen.  620. 

Where  a  defendant  gives  notice  of  his  intention  to  apply  for  a  oommiaaion 
to  examine  witnesses^  within  a  reasonable  time  (according  to  the  circum* 
stances  of  the  case)  after  issne  is  joined,  though  not  before  he  has  received 
notice  of  trial,  be  will  not  be  compelled  to  pay  the  costs  of  preparing  for 
triaL    Ives  ads.  Jtmee,  1  Wen.  283. 

Where  the  rule  for  a  commission  is  obtained  after  the  expiration  of  fonr 
days  in  term  after  issne  Joined,  it  does  not  stay  the  proceedings,  unless  the 
court  expressly  direct  that  it  is  to  have  that  effect  Jackeon  ex  dem,  Wocb* 
worth  V.  Woodwcrlh,  18  J.  B.  136. 

Bat  if  the  commission  is  obtained  within  the  fonr  days,  it  stays  the  pro- 
ceedings of  course,  though  nothing  is  said  in  the  rale  as  to  its  effect    lb. 

It  is,  therefore^  unnecessary  to  state,  in  the  rale,  whether  it  is  to  operate 
as  a  stay  of  proceedings^  or  not,  unless  by  special  direction  of  the  court,  on 
application  for  that  purposa    lb. 

Where  a  commission  to  examine  witnesses  in  Trance  had  been  iasued,  on 
the  part  of  the  defendant^  in  May,  1806,  and  not  returned  in  Febraary,  180Y, 
the  court  allowed  the  plaintiff  to  proceed  to  trial,  no  satisfactory  cause  being 
shown  to  the  court  for  the  delay  of  the  return.  Baucherwu  t.  Zd  Chun^  2  J. 
R.  196. 

And  an  affidavit  of  the  defondant's  counsel,  that  he  believes  that  the  re- 
turn ia  delayed  by  the  acts  of  the  plaintifl^  wHl  not  be  sufficient  to  prevent 
him  from  proceeding  to  trial    lb. 

A  plaintiff  who  issued  a  oommiaaion,  not  having  proceeded  to  trial,  was 
permitted  to  stipulate  anew,  on  an  affidavit,  stating  the  oommisnon  to  have 
been  mislaid  by  the  defendant's  commissioner,  to  have  been  found,  and  shortly 
expected  to  be  retoraed.     CMa  r.  Ttioma<mf  2  Gal  R.  47. 

The  plaintiff  will  have  leave  to  notice  his  cause  for  trial,  although  a  com- 
mission baa  not  been  returned,  and  the  time  for  returnbg  it  not  expired;  but 
the  defendant  will  not  thereby  be  prevented  from  showing  cause  for  the  post- 
ponement of  the  trial    FeU  v.  Bunker^  2  Gal  K.  46. 

After  a  second  commission  issued,  with  leave  to  go  to  trial,  notwithstand- 
ing, on  the  defendant's  showing  that  the  testimony  of  the  witness  to  be  ex- 
amined, was  almost  conclusive  on  the  question,  and  that  the  commission  had 
been  sent  without  a  knowledge  of  the  exact  spot  where  the  witness  waa^  the 
rale  for  permitthig  the  plaintiff  to  go  to  trial  vras  vacated,  and  time  allowed 
for  the  retura  of  the  commission.    Fsrris  v.  Smith,  2  Oal  B.  263. 

Where  both  parties  have  joined  in  the  commission,  the  court  will  not  va- 
cate it ;  but  the  plaintiff  may  have  a  rule  to  proceed  to  trial,  notwithstand- 
ing the  commission.    ShtUer  v.  ElaUet,  1  Cal  B.  116. 

The  plaintiff  not  having  joined  in  the  commission,  and  sufficient  time  hav* 
Ing  elapsed  for  the  retura  of  it,  the  rale  was  so  far  vacated  aa  to  permit  him 
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to  proceed  to  trial,  DotwitliBtandIng  tUe  oommiBsion.    Kirby  t.   WaUdMfl 
GbL  R.  603. 

dn  a  commission  to  England,'  afler  eight  months  without  a  return  t)ii 
oourt  will  permit  the  plaintiff  to  proceed  to  trial ;  but  tho  defendant  maj,  at 
the  circuit,  show  cause  for' putting  off  the  triaL    lb. 

Three  months  are  sulBcient  time  for  executing  and  returning  a 
sipn  arriyed  in  London.     Coles  y.  Thompson,  I  Gal  R.  617. 

The  plaintiff  issuing  a  oommission,  must  show  due  diligence,  or  he 
stipulate  or  be  non-suited,  as  if  no  commission  bad  issued,    lb. 

That  the  commission  vaaj  be  a  sta^  of  proceedings,  the  affidayit  must 
state  positively,  that  the  party  has  a  defence  on  merits,  and  that  he  seebi 
only  the  requisite  prooC  lYankUn  ▼.  TJie  United  Irmuranes  Oon^pany,  %  J. 
G.  285. 

When  a  commission  is  returned,  although  the  return  may  be  irregular  it 
ceases  to  be  any  longer  a  stay  of  proceedings.    Ruth  ▼.  CMti^  2  J.  G.  70. 

When  a  rule  for  a  oommission  has  been  obtained,  it  suspends  tho  cause 
till  on  an  application  to  the  court,  a  vacatur  is  ordered,  or  leave  obtained  to 
proceed  to  trial    Brain  r.  Roddies,  1  Gal  R.  73. 

But  if  the  plaintifl^  notwithstanding,  bring  on  the  cause,  and  the  defbnd* 
ant  appears  and  examines  witnesses,  it  js  a  waiver  on  the  oommiMioii,  and 
tho  vacatur  is  unnecessary.    lb.    1  K  T.  Dig.,  p^  469.  ti  ^eq. 


Akonymous. 

Tbe  court  win  not  grant  a  rule  on  a  justice,  ordering  him  to  return  the  con- 
duct of  the  jnxy. 

The  application  was  for  a  rule  ordering  a  justice  to  re- 
turn certain  parts  of  the  conduct  of  the  jury,  which,  it  was 
saidy  amounted  to  misbehavior. 

iV  Ourtam.  The  justice  is  not  answerable  for  this,  nor 
was  it  a  matter  before  him.  We  cannot  order  him  to  re^ 
turn  that  over  which  he  had  no  judicial  control,  and  which 
was  never  submitted  to  hinu 
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Practice  as  to  orders  fbr  staying  proceedings. 

These  points  were  ruled :  1.  A  jadg[e.  may  grant  a^id. 
annul  his  own  order  to  stay  proceedings  on  a  case  mad^ 
as  well  in  term  as  in  vacation,  and  this,  though  a  rule  for. 
judgment  be  entered;  the  decision  in  ShephardeA^  Ooue^, 
Cole.  90,  applying  to  judgments  perfected  ;^  2.  If  a  judge 
has  granted  an  order  to  stay  proceedings  on  a  case  made, 
on  account  of  ati  improper  Uem  allowed  by  a  jury,  and  ho 
declare  this  to  have  been  his  only  reason,  the  court  may, 
on  such  ittm  being  relinq^uished,  vacate  the  order.(a) 


Bird,  Savaoit  and  Bird  againai  Fierpoint.. 

Though  the  sam  for  which  a  verdict  is  rendered  be  dtf^  the  court  will  not,^ 
fitter  A  case  made^  and  an  order  to  sta^  proceedings,  permit  Judgment  to; 
be  entered  np  for  the  pnipoee  of  binding  the  lands  of  the  defendant 

A  CASE  having  being  made,,  after  a  verdict  in  this  cause 
for  a  very  considerable  sum,  the  justice  of  the  demand  to 
which  was  not  so  much  questioned  as  whether  it  should  be 
paid  to  the  plaintiffii,  or  the  assignee  of  one  of  them. 

RadcUff^  on  an  affidavit  showing  that  the  debt  was  actu- 
ally due,  moved  for  liberty  to  enter  up  judgment,  in  order 
to  bind  the  lands  of  the  defendant. 


(a)  So  on  an  application  far  a  new  trial,  where  the  jniy  had  allowed  against 
the  defendant  one  cbaige  to  which  he  was  not  liable^  on  the  plabitiiTs  attor- 
nej  agreeing  to  relinqniah  aoQli  diaigeb  th«  motion  was nftieed.  itadtT. 
,  8  D.  I(  K.  678. 
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Riggs  and  Hoffman^  contra.  It  is  only  by  statute  that 
real  estate  is  subjected  to  judgments.  The  present  appli> 
cation  is  for  the  court  to  make  a  new  law,  and 
[*107]  render  it  liable  for  verdicts,  *Admitting  the  debt 
to  be  due  to  one  man,  it  is  no  reasan  for  giving  a 
judgment  to  another.  It  may  as  well  be  asked  on  suing 
out  the  writ.  It  is,  in  effect,  requiring  the  court  to  decide 
that  the  defendant  should  give  a  mortgage,  before  it  is  de- 
termined the  plaintiflF  has  any  right  The  real  creditor 
may  be  satisfied  with  personal  security,  or  without  any. 

Benson^  in  reply,  urged  the  possible  lapse  of  time  before 
a  decision,  and  that  granting  the  motion  would  be  of  no 
inconvenience,  as  it  did  not  take  any  thing  out  of  the 
pocket  of  the  defendant ;  and  this  consideration  would 
sufficiently  distinguish  this  case  from  those  where  it  was 
asked  to  order  the  amount  of  the  verdict  to  be  brought 
into  court  in  money. 

Per  Cwriam,  "We  are  all  of  opinion  that  you  can  take 
nothing  by  your  motion.  There  would  be  no  limitation  to 
this  kind  of  practice.  It  would  be  asked  in  every  cause, 
and  in  every  stage.  A  verdict  is  no  evidence  of  right ;  in 
many  cases  no  more  than  filing  the  declaration.  To  the 
country  at  large  such  a  principle  would  operate  very  inju- 
riously. In  the  English  courts  such  a  measure  has  never 
been  attempted,  though,  from  the  practice  of  directing,  in 
important  cases,  two  and  even  three  arguments,  the  delay 
must  sometimes  be  very  great.  It  is  a  mere  matter  of 
possibility  where  the  justice  of  the  case  is.  To  make  a 
rule  here,  we  must  do  so  in  all  cases,  and  the  result  would 
be,  that  wherever  there  was  a  certificate  to  stay  proceed- 
ings, it  would  be  followed  by  a  judgment.  The  plaintiffs 
show  iio  right  to  the  debt,  though  it  may  be  due,  and  as 
to  the  sum,  100  dollars  to  some  persons  are  of  as  much 
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importance  as  1,000  dollars  to  others.    We  therefore  deny 
the  application,  with  costs  for  resisting.(a) 

Motion  denied. 


Giles  against  Caines. 

An  inregalarity  not  known,  is  not  waived  by  a  anbaequent  step  taken  by  the 
opposite  party,  who  may  enter  a  default  on  the  former  irregularity  if  done 
80  soon  as  known.  Though  the  rule  is,  that  an  application  to  set  aside  a 
de&ult  oomee  too  late  if  the  Judgment  on  it  be  perfected,  jet,  on  a  strong 
ease  of  merits,  it  may  be  done  on  payment  of  costa^  if  the  irregularity  bo 
merely  the  want  of  filing  a  paper  served. 

After  noticing  for  trial,  it  was  discovered  that  the  de« 
fendant's  attorney  had  not  filed  the  plea,  a  copy  of  which 
he  had  delivered ;  the  plain tiflf,  therefore,  entered  a  default 
as  for  want  of  a  plea.  To  set  aside  this,  the  defendant 
noticed  for  the  first  day  of  term,  but  having  obtained  no 
order  to  stay  proceedings,  and  not  bringing  on  the  motion 
upon  that  day,  the  plaintiff  duly  executed  a  writ  of  inquiry. 
On  these  facts,  and  a  strong  affidavit  of  a  good  and  sub- 
stantial defence  upon  the  merits, 

Oaines  moved  to  set  aside  the  default  and  all  sub« 
sequent  proceedings.  *There  was  a  distinction  to  [*108] 
be  taken,  he  said,  between  the  circumstances  here, 
and  thosb  in  Shephxird  ads.  Ctwc,  Cole.  90.  There,  the 
plaintiff  had  done  no  act  to  waive  the  default,  and  there- 
fore, as  it  stood  in  full  force,  his  perfecting  his  judgment 
afterwards  was  regular ;  but  in  the  present  instance,  he  had, 
by  joining  issue  and  noticing  for  trials  waived  the  mere 
form  of  filing  the  pleo,  and  had  no  default  on  which  to 
rest  He  had  himself  knocked  away  the  foundation  on 
which  he  stood.    As  to  the  want  of  filing  the  plea,  that 

(a)  See  Vandyck  t.  Van  Beuren  tmd  Vo$lmrghf  1  Gaines*  Rep.  IS. 
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wa3  a  mere  form^  and  the  court  would  order  it  to  be  doue 
on  the  suggestion  of  the  plaintiff  himsel£  Cohan  ads.  Kip^ 
Cole.  45. 

Evertson,  contra.  This  is  not  to  be  distinguished  from 
Shephard  ads.  Case.  The  plaintiff  could  not  waive  that 
which  he  did  not  know. 

Per  Curiam,  The  omission  of  filing  the  plea(a)  not 
being  known  when  issue  was  joined,  or  the  cause  noticed, 
cannot  be  cured  by  those  acts.  The  principle,  therefore, 
of  ShqJiard  ads.  Oase^  applies.  Though  there  is  a  strong 
affidavit  of  merits^  we  can.  relieve  onlj  on  terms ;  thoae 
must  be  payment  of  costs,  and  filing  the  plea  instanisr. 

Motion  granted. 


NxiLSON  and  others  against  The  C!olumbiak  Insusakob 

COMPANY.(i) 

If  the  ftrticles  oontained  in  the  memoraDdum  in  a  policy  respecting  corn,  &&, 
phyeically  ezist^  the  underwriter  is  not  liable  for  a  total  loss  on  acoonnt 
of  their  being  perfectly  rotten.  When  the  assured  rests  on  a  loss  of  roy- 
age,  to  warrant  his  recorerj,  he  should  show  It  most  dearty,  and  of  this  a 
survey  is  always  a  proof  of  good  faith.  The  point  ought  also  to  be 
spedAoaDy  submitted  to  the  jury. 

Upon"  a  policy  on  two  thousand  three  hundred  bushels 
of  corn,  from  New-York  to  Madeira,  with  the  usual  memo- 
raudum  excluding  grain,  &&,  from  average,  unless  general, 
effected  on  account  of  Joaquim  de  Barros,  a  Portuguese, 
resident  at  Bonavista,  and  master  of  the  vessel  in  which 
laden. 

(a)  See  Smifffi  ▼.  TTeO^  6  Johns.  Rep.  286,  eimira  the  prindple  of  tht  d** 
jision  in  the  text 
(()  See  this  osse  on  a  new  trial,  1  Johns.  Bep.  801. 
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The  ship,  after  a  passage  of  more  than  40  days,  in  which 
ahe  was  under  the  necessity  of  throwing  overboard  500 
bushels  of  her  cargo,  arrived  at  the  north  side  of  the  isl- 
and, where  she  was  obliged  to  come  to,  as  a  southerly 
wind  then  blowing  rendered  it  impossible  to  go  round  to 
tbe  harbor  of  Funchal.  While  thus  at  anchor,  a  vessel 
hove  in  sight,  from  whose  manoeuvres  imagining  her  a 
privateer  or  pirate,  they  weighed  and  stood  to  the  east* 
ward,  the  strange  sail  following  the  same  course.  Daring 
the  night  they  lost  sight  of  her,  but  whilst  keeping  on  they 
ooncluded,  from  the  state  of  the  vessel  and  crew,  in  conse- 
quence of  the  bad  weather  they  had  experienced, 
to  run  for  the  Cape  de  Verds,  as  they  *were  in  [*109] 
want  of  water,  and  might  fall  in  witb  the  privateer 
in  attempting  to  regain  their  port  of  destination,  which, 
even  after  making  it,  they  would  be  unable,  from  the  con- 
tinuance of  the  south  wind,  to  enter.  In  two  days  from 
the  making  this  determination,  they  fell  in  with  the  trade 
winds,  and  in  9  or  10  after  putting  about  for  the  Cape  de 
Yerds,  reached  Bonavista,  where,  upon  opening  the  hatches, 
the  corn  was  found  so  damaged  and  offensive,  that  it  was 
forbidden  to  be  landed,  but  was  sold,  as  it  lay  on  board, 
for  about  400  dollars.  Here  they  remained  80  days,  and 
received  some  partial  supplies  from  other  vessels ;  but  not 
having  it  in  their  power  to  procure  materials,  or  workmen, 
to  repair  the  sea-damage  sustained  on  the  voyage,  the 
captain  sailed  for  Bravo  to  refit  This  island,  however,  he 
was  unable  to  fetch,  and  therefore  made  for  St  Vincent's, 
another  of  the  Cape  de  Yeris,  at  which  he  repaired  the 
residue  of  the  injuries  his  ship  had  suffered  in  her  quarter* 
boards  and  seams,  and  from  the  loss  of  her  main  and  jib- 
boom.  This  being  accomplished,  the  vessel  sailed  on  a 
voyage  to  Lisbon,  and  no  claim  was  ever  made  against  the 
underwriter  on  her. 

It  was  in  evidence,  that  with  a  south  wind  the  assured 
might,  in  8  or  4  days  after  leaving  Maderia,  have  reached 
Lisbon,  or  Mogadore ;  that  in  going  to  Bonavista  she  must 
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have  passed  the  Canaries ;  that  at  either  of  these  places  she 
might  have  been  repaired,  and  that  the  winds  at  Madeira 
and  along  the  coast  to  the  Gape  de  Yerds,  were  as  variable 
as  at  New  York.  The  testimony,  however,  against  this 
was,  that  after  fiilling  in  with  the  trade  winds,  it  was  im* 
possible  to  reach  Lisbon ;  that  the  supposition  of  a  war 
between  Spain  and  Portugal  prevented  touching  at  the 
Canaries,  and  the  constant  hostilities  between  the  Moors 
and  Portuguese  forbade  the  going  to  Mogadore. 

Upon  this  evidence  the  judge  charged,  that  if,  on  reach* 
ing  its  port  of  destination,  the  grain  was  '^  of  no  value  as 
nutriment  for  man,"  it  made  the  loss  total.  But,  that  he 
left  it  to  them  to  determine  whether  the  vessel  could,  or 
ought  to  have  gone  to  anj  port  nearer  than  BonavistSi 
where  she  might  have  been  repaired ;  that  if  this  could  have 
been  done,  and  the  vessel  had  afterwards  arrived  at  Ma- 
deira,  the  loss  would  have  been  a  general  average  onlj. 

The  jury  found  a  verdict  for  a  total  loss,  to  set  aside- 
which  the  defendants  now  applied,  for  misdirection,  and  as 
being  contrary  to  evidence. 

[•110]  *Bogert,  in  support  of  the  motion.  Under  the 
clause  contained  in  the  policy,  the  insurers  were 
protected  from  all  average  losses,  except  such  as  might  be 
general.  For  the  decay  of  those  articles,  specified  in  the 
memorandum,  the  underwriter  is  never  liable :  were  he  to 
be  so,  a  deterioration  to  half  the  value  would  be  cause  of 
abandonment;  a  proposition  that  is  not  to  be  maintained. 
Nothing  short  of  the  annihilation  of  the  subject  matter 
can  make  the  loss  total,  and  it  is  immaterial  whether  the 
commodity  be  at  a  port  of  necessity,  or  that  of  its  destina- 
tion. Cocking  v.  Fraser,  Park,  114.  But,  without  recur^ 
ring  to  the  English  authorities,  the  decision  in  this  courts 
in  Afaggraih  and  Higgins  v.  J,  B.  Church,  1  Caines'  Rep. 
196,  is  in  point  To  capacitate  the  assured  to  recover,  ex- 
cept for  an  average  loss,  it  must  be  shown  that  the  voyage 
was  defeated  by  the  vessel's  not  being  in  a  condition  to 
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proceed.  The  case  ought  to  have  been  submitted  on  this 
alone ;  and  then,  we  say,  the  evidence  will  not  support  the 
verdict  The  whole  tenor  of  the  master's  conduct  shows 
an  endeavor  to  create  a  pretext  for  defeating  the  voyage, 
that  he  might  claim  a  total  loss. 

T,  L.  Ogfden  and  Hojffman^  contra.  We  admit  that  no 
intrinsic  damage  will  warrant  a  claim  on  the  underwriter. 
But  if  the  voyage  be  defeated,  then,  whether  the  article  be 
perfectly  sound,  or  perfectly  rotten,  he  is  liable.  It  was 
certainly  justifiable  to  leave  Madeira  on  sight  of  a  vessel 
apparently  hostile.  On  the  third  day  after  thi^s  the  trade 
winds  were  fallen  in  with,  and  rendered  it  impossible  to 
do  otherwise  than  bear  away.  This,  and  the  other  cir- 
cumstances, excuse  the  not  going  to  any  place  nearer  than 
Bonavista.  *  The  impossibility  of  repairs  there  defeated  the 
voyage ;  it  was  there  broken  up,  and  the  cargo  sold.  That 
the  vessel  was  afterwards  made  fit  for  sea  is  no  argument 
against  this  conclusion  ;  for  if  it  be  allowed,  nothing  short 
of  the  destruction  of  the  ship  would  be  a  loss  of  voyage. 
A  reparation  at  any  indefinite  period  of  time  would  be  a 
bar  to  a  recovery. 

Pendleton^  in  reply,  was  stopped  by  the  court. 

Per  Curiam.  A  new  trial  mast  be  awarded  with  costs 
to  abide  the  event  of  the  suit  The  charge  of  the  judge, 
as  stated  in  the  case,  was  clearly  wrong.  So  long  as  the 
corn  physically  existed,  there  could  not  be  a  total  loss.(a) 
Though  good  for  nothing,  the  defendants  were  not  liable, 

(«)  That  is,  if  tho  voyage  could  havo  been  prosecuted,  and  the  destraetioii 
of  the  corn  had  not  proceeded  ftx>m  a  peril  insured  against;  for,  If  it  baa,  or 
if  the  voyage  cannot,  in  consequenoe  of  peri^  witliin  the  policy,  be  prosa- 
oated  by  the  vessel  laden  with  the  subject  of  the  policy,  and  no  other  can  be 
procured  to  forward  it,  a  recovery  may  be  had  as  for  a  total  toes.  Wilaim  v. 
Bayed  &o^  An,  Cb.,  S  Camp.  623 ;  ifofimng  v.  iTnonAam,  there  cited ;  Df* 
mh^.BwMnfi,  3  Bom.  ft PuU. 474 ;  ScMifi^ v. Nwt  Yi^Ai.  Cb.,  9  Johiw. 
Sep.  21. 
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being  protected  by  the  clause  ia  the  rnemorandam.(a)  The 
directioQ  was  contrary  to  our  determination  in  Maggrath 
and  Higgim  y.  Church.  It  ought  also  to  have 
[*111]  been  *left  to  the  jary,  as  a  material  pointy  whe- 
ther the  vessel  could  not  have  been  repaired  at  the 
Cape  de  Verd  Islands,  so  as  to  perform  her  voyage.  This 
does  not  appear  to  have  been  distinctly  submitted. 

LiviNGSTOK,  J.    I  think  when  the  underwritten  wishes 

(a)  Tn  England,  it  has  been  ruled,  that,  under  the  word  "  com  "  in  the 
memorandum,  peaa,  beans,  and  malt  are  included  Mason  v.  Skurray,  Park. 
149.  The  reason  seems  to  be,  that,  nccordtng  to  the  Knglish  acceptation, 
com  is  fumen  gmeraUssmum,  It  ia  the  gtMis  and  as  omae  fn^w  in  at  eonU' 
net  mtnttf;  so,  other  articles  of  the  same  genus,  though  not  specified,  and  of  a 
different  species,  are  protected,  becauae  they  come  within  the  general  de- 
scription of  articles  "perishable  in  their  own  nature  "  within  the  genus  enu- 
merated. But  rice,  though  perishable  in  its  own  nature,  is  not  protected  by 
the  same  word,  {8ooU  y.  JBotinitZZtm,  2  K.  R.,  219,)  because  it  is  not;  acoonl- 
ing  to  the  common  acceptation  of  the  won}  *'  com,"  in  England,  deemed  to 
&11  within  its  meaning.  It  is,  therefore^  presumed  that,  in  the  courts  in  West- 
minster Hall,  the  words  "  perishable  in  their  own  nature  "  apply  to  articles 
^fuadem  generis.  With  us,  those  articles  "  perishable  in  their  own  nature," 
1>eing  of  (he  same  kind  as  those  ennmerated  in  the  memonndum,  are  not 
within  it.  for  eoapressio  unius  est  exekuio  aUirims,  Thereforei,  within  *' dried  ^ 
fish,  "pickled  "  is  not  included.  Baker  v.  LucUaWy  July,  1801,  MS.,  Kent,  Ch. 
J.  The  description,  "  perishable  in  their  own  nature,*'  appears  to  apply  to 
such  other  articles  not  of  the  same  kind  or  quality  as  those  enumerated,  or 
to  nothing.  This  determination  seems  to  have  been  made  without  a  due  re- 
gard to  the  application  of  the  principle  on  which  it  was  decided,  and  wlttiout 
adverting  to  the  restriction  of  general  words  to  antecedent  particular  terms. 
As,  if  a  man  were  to  covenant  to  indemnify  another  for  taking  possession  of 
a  piece  of  land,  from  "all  ejectments,  trespasses,  and  other  actions,"  it  would 
not  reach  to  actions  of  assault  and  battery,  but  be  restricted  to  actions  efuf- 
detn  generis.  So,  it  is  presumed  that  the  words  "all  other  articles  perishable 
in  their  own  nature,"  ought  to  apply  to  all  articles  of  the  same  genus  ^es 
those  enumerated,  which  are  perishable  in  their  own  nature.  Bat»  as  no  in- 
terpretation can  extend  the  memorandum  to  articles  not  perishable  in  their 
own  nature,  by  the  word  "roots,"  lately  introduced  in  the  American  poUdei; 
*' sarsaparilla,"  which  is  not  perishable  in  its  own  nature,  cannot  be  in- 
^eoded.  OoU  and  FieiTpoitd  ▼.  Cbm.  jbw.  Cb.,  7  Johns.  Rep.  886.  Under  the 
word  "  salt "  saltpetre  is  not^  cansa  ^na  supra^  included.  It  is  supposed  thil^ 
•a  "com  "  has  with  us  a  designated  and  spedAo  acceptation,  it  will  not  b0 
extended  to  wheats  lye,  barley,  oats,  beans,  peaa^  or  malt 
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a  jary  to  find  for  him,  on  aocount  of  a  loss  of  voyage  from 
the  vessera  not  being  able  to  reach  her  port,  or  for  want  of 
repairs,  it  ought  to  be  very  fully  shown.  There  was  no 
survey  in  this  case ;  and  though  I  do  not  say  that  &ot  is 
abeolately  neoeflsary,  yet  it  is  always  a  drcumBtance 
evincive  of  good  faith.  [1] 

New  trial. 

[1}  In  an  actioa  oa  a  nariu^  poMc^,  the  jadge  tells  the  juiy  that,  in  case  the 
loan  araa^  (W>m  "  want  of  ordioaiy  pradeoce  in  the  navigation  of  the  vewe],'' 
they  flhould  find  (of  the  v^nderwritera ;  this  will  be  regarded  aa  equivalent  to 
submitting  the  question  whether  the  loss  arose  eitlier  from  ignoranoe  or  or- 
dinary neglect  JCMery.  The  FirwuuCs  laa,  Ch.  0/  the  city  of  Albany^  3  Hill, 
260. 

▲  yessel  was  tosoEed,  and  wan^ted  "  firee  from  any  loss  by  the  British  or 
Ameri^aDs;  but^  in  case  of  capture  by  either,  the  usual  sea  risks  to  oonUnue." 
The  vessel  was  captured  by  the  British,  and,  while  detained  by  the  captors^ 
ifa^  Ipst  in  QQos^uence  qf  their  negligence ;  held,  that  if  the  loss  had  arisen 
^m  *  sea  rislc,  strictly  speaking,  the  insurer  would  have  been  liable ;  bul^ 
as  the  immediate  ^nd  proximate  cause  of  the  loss  was  an  act  of  the  captors^ 
and  wfiich,  if  done  l^the  insured,  would  have  exonerated  the  insurersi  the 
hitter  was,  in  this  case,  protected  by  the  warranty.  CooUdge  v.  Jtfew  York 
Fiimmi  Ins.  Cb.,  14  J.  R.  308. 

The  poUcy  contained  a  clause,  that  the  insurers  took  no  risk  in  port,  but 
sea  risk ;  the  vessel,  while  in  port,  was  driven  on  shore  and  stranded,  so  that 
she  oould  not  be  j;oc  o£^  unless  at  an  expense  exoeedlog  half  her  value^  and 
i^as  taken  possession  of  by  an  armed  force,  and  burnt ;  held,  that  it  was  a 
kMW  by  sea  risk,  and  W>t  by  burning.    Fairkk  v.  Oommetdal  Ins.  Cb.,  11  J. 

But,  there  being  no  evidence  thai  the  cargo  had  been  injured  by  the 
stranding,  held,  that  the  loss  of  that  was  not  occask)ned  by  sea  risk,  but  was 
to  be  attributed  solely  to  the  subsequent  burning.    lb.,  11  J.  B,  14. 

Where  the  policy  enumerated  dried  Ash  in  the  memoranduo),  among  the 
articles  free  finom  average,  unless  general,  as  also,  "  all  other  artidea  perish- 
able ia  Iheir  own  nature,"  pickled  fish  are  not  included,  and  the  plaintiff  maj 
Bscorer  for  an  average  loas  on  them.    Baker  v.  LwUow,  2  J.  C,  289. 

Where  a  vessel,  during  a  voyage,  puts  into  a  port  of  necessity,  and  is  re- 
paired, and  afterward  proceeds  on  her  voyage,  and  is  totally  lost»  the  insured 
19  entitled  to  recover  the  partial  lou  arising  from  the  repairs  snd  general 
sverage  consequent  thereon,  in  addition  to  the  total  losf.  SaUus  t.  Cbmmer- 
oca  Ms.  Cb.,  10  J.  B.  487. 

•  There  is  no  precise  time,  after  which,  a  yessel  that  has  not  been  heard  o( 
if  to  be  presumed  los^  but  it  must  depend  on  the  circumstances  of  the  case. 
CfordoA  V.  Awm^  2  J.  B.,  150. 
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A  yeasel  boand  ftom  North  Carolina  to  New  York,  and  not  heard  of  for  ft 
year,  will  be  presomed  to  be  lost    Ibw 

Id  judging  whether  a  miasing  Teasel  has  been  lost  an  the  yojage  insured, 
the  usual  and  not  the  utmost  period  of  the  voyage  is  to  be  taken  into  cal- 
eolation.    Braum  ▼.  Neibon,  1  OaL  R,  636. 

If  two  storms  are  given  in  evidence,  in  an  action  on  a  polioy  for  a  limited 
time,  the  one  storm  within,  and  the  other  without  the  time^  it  is  for  the  juiy 
to  decide  in  which  the  loss  happened.    lb. 

An  insurance  made  after  a  knowledge  of  a  second  storm  does  not  oondode 
the  JU17  (torn  finding  the  vessel  was  lost  in  a  prior  storm.    lb. 

'Wliere  a  vessel,  chartered  at  so  mnch  per  month,  is  detained  by  an  em- 
bargo, the  charterer  who  has  had  the  cargo  hisured,  cannot  recover,  fh>m  the 
insurer,  the  hire  paid  for  the  vessel  during  her  detention.  Aiiny  v.  New  York 
Jhs.  O).,  3  CaL  R.,  166. 

Tlie  capture  of  a  vesMl  under  a  convoj,  by  the  comnmnder  of  the  convoy, 
for  the  purpose  of  protecting  her  from  belligerent  capture,  will  not  exonerate 
the  insurer,  in  case  of  loss.  Chuverneur  r.Uniied  Inmtnmm  Obrnpaatf^  1  OuL 
B.  692. 

Insurance  on  goods,  fh>m  New  York  to  Gaudaloupe:  the  venel  was  cap- 
tured by  a  British  cruiser,  carried  into  Antigua,  and  libelled  :  the  roaster  put 
In  a  claim,  and  the  goods  were  detained  for  fhrther  proof;  but  were  delivered 
to  the  master,  on  his  giving  security  for  their  appraised  value,  and  pHying 
the  oosta  The  master  procured  A.,  a  merchant  of  Antigua,  to  give  the  se- 
curity and  also  to  pay  costs  and  other  expenses  for  the  ship  and  cargo ;  and, 
for  the  indemnity  of  A.,  the  master  drew  bills  of  exchange  on  his  owner  in 
New  York,  and  pledged  the  ship  and  goods  to  A.  to  secure  the  amount, 
which  included  a  commission  of  five  per  cent,  charged  by  A.  on  the  sum  ad- 
vanced by  him,  and  a  premium  of  insurance^  paid  by  him,  to  tnsore  the  ship 
and  cargo,  so  pledged,  firom  Antigua  to  New  Yoik.  The  cargo  was  delivered 
to  the  agent  of  A.  in  New  York ;  and  the  insured,  to  obtain  possession  of  his 
property,  paid  his  proportion  of  the  charges  and  expenses,  including  the 
oommiasions  and  premhim  of  insurance;  held,  that  the  master  having  acted 
with  good  ftiith,  and  the  charges  being  reasonable  and  necessary,  the  insured 
were  entitled  to  recover  the  amount  so  paid  against  the  insurers.  Ibniavm 
V.  OdknMaa  Insurance  Cbrnpany,  9  J.  B.  29. 

Where  goods  insured  were  captured  during  the  voyage,  and  the  vessel 
was  released,  but  the  goods  detained  for  fhrther  prool^  and  were  afterward 
restored  on  payment  of  the  foil  flwigfat,  but  the  owner  was  obliged  to  hire 
another  vessel  to  carry  the  goods  to  their  place  of  destination ;  held,  that  the 
insured  was  liable  to  pay  additional  or  increased  freight,  being  an  expense 
necessarily  incurred  in  consequence  of  the  capture.  Munrfard  v.  Cmrnurdai 
Jhauranoe  Company^  6  X  B.  262. 
.  A  cargo  was  insured  from  New  York  to  Cherbourg  in  France,  and  the 
poBcy  contained  a  clause,  "  warrauted  ftee  fh>m  seizure  for  or  on  account  of 
anj  illicit  or  prohibited  trade."    The  vessel  met  with  an  English  cruiser,  aod 
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WM  oompelled  to  go  into  the  outer  road  to  PI  jmouth,  where  she  was  detained 
six  boors,  and  then  suffered  to  proceed ;  but  no  person  belonging  to  the 
Teseel  went  on  shore  during  the  time  of  her  detention.  The  ressel  i|nd 
cargo  arrived  at  Cherbourg,  and  were  there  seized  under  the  Berlin  decree, 
and  oonOsoated,  on  the  alleged  ground  that  the  oaptain,  on  his  examination 
by  one  of  the  officers  of  the  port,  bad  made  a  (Use  declaration,  that  be  had 
not  beeu  in  England ;  held,  that  this  was  not  a  loss  arisiog  from  any  illicit  or 
prohibited  trade,  but  under  the  general  peril  of  arrests  and  detainments  of 
princes,  and  that  the  insurers  were  liable.  Mumford  r.  rtumix  Inswranee 
Company,  7  J.  B.  449. 

Where  an  American  Vessel  sailed  ftom.  Gottenburgh,  bound  to  St  Peters- 
burgh,  the  next  day  after  a  British  convoy,  and  came  up  with  the  convoy 
the  next  day  after,  and  kept  company  witb  her  through  the  Belt,  but  with- 
out receiving  or  exchanging  any  signals  or  receiving  any  assistance  ftom  the 
convoy,  and  without  altering  its  course  or  retarding  its  roysge  on  account 
of  the  convoy,  this  was  not  considered  as  sailing  under  British  convoy,  so  ss 
to  affect  the  right  of  the  insured  to  recover  for  a  total  loss,  in  consequence 
cf  the  capture  by  the  lYench,  though  the  ground  of  the  oondemnatiott  was 
stated  to  be,  her  having  sailed  under  British  convoy.  Laiurmce  r.  Ocean  Im. 
Ok,  11  J.  R.  241. 

After  capture  and  re-capture,  the  insured  is  liable  only  for  the  salvage  and 
ibr  losses  within  the  policy,  but  not  ibr  expenses  attending  a  sale  of  the  pro- 
perty at  auction,  by  direction  of  the  consignee  of  the  insured.  Miir  r. 
VnUid  /fw.  Cbi,  1  Cal  B.  49. 

The  insurer  is  liable  for  the  expenses  of  prosecutmg  an  appeal  against 
oaptcHTS,  where  he  has  notice  of^tbe  proceedings,  and  does  not  dissent.  Law 
rmcs  ▼.  Fofi  BmM,  1  Cat  R.  276. 

Though  the  expenses  surpass  the  amount  of  the  underwriter's  subseriptioD. 
Ibi 

As  to  the  propriety  of  those  expenses,  and  what  proportion  of  them  shall 
be  paid  by  the  msurer,  the  Jury  must  decide.    lb. 

Insurance  on  horses^  *'  against  all  risks,  including  the  risk  of  death,  fhom 
any  cause  whatever,  until  they  shall  be  safely  landed ;"  in  consequence  of  a 
storm,  a  horse  is  injured,  which  occasions  his  death  three  days  after  he  is 
landed  at  the  port  of  destination;  this  is  within  the  risk  insured  against,  and 
the  insured  is  entitled  to  reooyer  the  full  value  of  the  horse.  (hU  r.  Smithy 
8  J.  a  16. 

A  vessel  was  captured  and  deprived  of  all  her  papers,  which  she  never 
regained  and  was  afterward  recaptured  and  restored,  on  payment  of  salirage; 
held,  that  the  insured  wss  Justified  hi  breaking  up  the  Toyage,  and  that  the 
•hip  by  the  loss  of  her  papers^  not  being  in  a  l^pal  capacity  to  perfbrm  her 
Yoyage^  there  was  a  total  Ums  by  capture.    PoH  r.  Phanioi  Im.  Oo^  10  J.  B. 

Detention  In  port»  on  a  suspicion  of  a  breach  of  neatrality,  is  a  Ion  within 
tfaapoliq-.    SmmY.8kMQd^2Q.0.Kli%. 


llXc  CASES  or  THK  SUPBKHB  OOITST. 

Neilnii  v.  CoLIm.  Go. 
So^  when  the  detention  is  occaeiaDed  hy  peetilenoe  in  port     WMnm  ▼. 

SlMi^  2  Gfti  a.  1. 

loinrMice  on  freight  from  Bige  to  Nev  York.  The  bolk  of  the  oargo  ooih 
lifted  of  hemp,  aod  the  rasidne  of  menafiK^arad  goode  and  iron.  The  yenel 
■prang  ft  lealc,  and  put  into  Kinaale  in  diatrefli»  where,  on  a  torrey  ihe  wm 
ibund  incapabl<^  of  proeeoating  her  rojage,  nnleae  repaired  at  an  expense 
equal  to  her  Taloe;  and  the  master,  with  the  advioe  of  the  merohants  and 
others  at  Ktnsate^  sold  the  hemp  there,  and  shipped  the  residue  of  the  caigo^ 
in  another  vessel  .to  New  York,  which,  however,  was  not  capable  of  taking 
more  than  one-third  of  the  hemp,  as  there  was  no  macbineiy  to  pack  sod 
stow  it  in  the  Russian  mode ;  h^d,  that  the  iosured  was  entitled  to  recover 
for  a  total  k>8s  of  the  freight,  it  not  appearing  thai  the  goods  re^shipped  for 
New  York  had  reached  there,  or  that  any  freight  had  been  earned.  Satkn 
T.  Oeeem  hmnrmet  Co^  12  J.  B.  107. 

Where  the  insuranoe  was  on  the  oaigo  from  New  York  to  Antwerp ;  aad 
the  ship  was  boarded  by  a  British  privateer,  and  carried  into  Portsmouth, 
(BnglsBd,)  but  was  r^eased  after  a  short  detention ;  and  when  she  arrived 
in  F.,  sn  armed  force  was  put  on  board  and  kept  there  nntQ  the  anival  of 
the  veswl  at  Antwerp ;  and  the  vessel  when  there^  was  not  allowed  to  de- 
part nor  land  her  cargo.  The  French  government,  however,  permitted  the 
oaigo  to  be  landed  on  oonditkm  of  its  beiog  deposited  in  the  public  stores^ 
until  the  decision  of  the  emperor  in  respect  to  it  The  vessel,  after  a  long 
delay,  was  sold  by  order  of  government ;  held,  that  the  plaintiff  wss  en- 
titled to  recover  as  for  a  total  loss.  (Tracts  v.  New  TMi  Jnntnmoe  Gk,  18 
J.  161. 

Where  the  policy  was^  at  and  from  her  port  of  Ming  in  the  province  of 
Yucatan,  to  New  York ;  and  she  was  at  A.  in  that  province  when  she  was 
lost ;  and  it  appearing  that  A.  was  one  of  the  usual  places  Ibr  delivering  and 
receiving  cargoes,  held,  that  the  insured  were  entitled  to  recover  for  a  totsl 
loen    J)e  Longumer^  v.  fAa  Firmnan  Jha.  Oo^  10  J.  B.  131. 

A  policy  contained  this  dause^  to  wit:  **the  said  freight  hereby  insure^ 
carried  or  not  carried,"  and  a  part  only  of  the  oargo  was  on  board,  when  the 
k)ss  happened ;  but  as  the  freight  was  valued  at  the  sum  insured  ;  carried  or 
not  carried,  held,  that  the  plaintiff  was  entitled  to  recover  as  for  a  total  hsssi 

Where  the  plaintiff  was  owner  of  a  vessel,  caigo^  and  freight,  and  had 
them  all  iblly  insured,  and  the  vessel  being  captured  after  the  return  voyage 
had  commenced,  he  duly  abandoned  all  the  subjects  to  the  respective  in- 
surers ;  held,  thst  the  plaintiff  was  entitled  to  recover  as  for  a  total  Ibsi^  sub- 
ject to  a  deduction  of  the  small  rateable  freSght^  which  did  not  pass  with  the 
abandonment  of  the  ship^  to  be  a^iusted  as  settled  in  Lmw  t.  U,  Aa.  0$^ 
IJ.C.  37T.    i>tivy  V.  J7afle^  8  Cal  R.  16. 

The  principle  of  the  above  decision  is,  that,  at  the  time  of  the  total  losi^ 
there  was  an  inchoate  right  to  a  freight  to  Ibe  amouQt  of  the  insorancei 
There  was  some  freight  earned  when  the  capture  took  place ;  the  amousit 
wss  immaterial,  because  it  was  a  valued  policy ;  and  such  valuation  is  to  be 
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adHcfed  to^  nolwHiMteiidIng  •▼ents  in  the  oonne  of  the  Toyage  nwy  rendc 
th«  lorn  evtn  advantagBona  to  the  insured.    lb. 

It  ie  tdfilcient^  if  there  be  freight  at  riak,  equal  to  the  aom  iusured,  wbn 
the  loes  happena,  and  that  aome  freight  haa  been  already  earned.    lb. 

On  a  total  loaa  on  a  Jiolt^y  on  freight,  the  inaured  ia  entitled  to  the  whole 
•mount  of  the  freight  without  any  deduction  for  expenaea,  wlitch  the  veMl 
would  neoeaaarily  hare  been'put  to  In  caae  of  her  aafe  arrival  Stwm§  t. 
Ookanbitm  Jnamrance  Oon^pttny,  3  CaL  R.  431 

A  policy  of  inaurance  on  goods  from  Philadelphia  to  St  Sebaatiana,  oon* 
taining  the  following  dauae :  "  wamnted  not  to  ab&ndon  if  detained  or  oapr 
tured,  if  the  property  ia  releaaed  within  aix  months  after  notice  to  aaaurera; 
no  riak  in  port  taken  but  aea  risk.**  The  veaael,  when  about  two  leaguea  from 
land  and  about  four  leagues  from  St.  SebastiDea,  was  boarded  by  an  armed 
kKincb,  and  a  prize  master  and  eight  men  put  on  board  who  took  the  veasel 
into  Port  Passage^  where  ahe  waa  compelled  to  perform  quarantine  for  eight 
daya,  when  her  hatches  were  sealed  by  the  French  conaul,  and  the  maatar 
and  supercargo  ordered  to  St.  Sebaatiana;  and  aome  time  after  a  French  pilot 
and  crew  were  put  on  board,  and  the  veasel  sent  to  Bayonne^  where  the. 
cargo  waa  aequestered  and  afterward  landed  by  order  of  the  French  govern- 
ment^ and  put  in  the  public  atorea;  held,  that  there  waa  a  total  loss  by  oai^ 
tnre^  and  not  by  aeisure  in  port  DimoI  v.  Chmmtrdal  Innmmoe  Ch^  10  J. 
B.S78. 

The  neglect  of  a  supercargo  to  put  in  a  claim  to  a  veaael  captured  for  aa 
alleged  vtolation  of  navigation  laws,  does  not  affect  the  daim  of  the  assorsd 
for  a  total  loss.     Ocean  Ins,  Co.  v.  lyaneis,  2  Wea  64. 

The  rule  that  conatitutes  the  loss  of  more  than  one-half  the  value  of  the 
•abject  insursd,  a  total  loaa,  ia  a  poaitive  one,  originathig  in  the  convenience 
of  having  a  determinate  and  precise  test  in  all  caaea,  which  by  its  universal- 
ity and  uniformity,  may  render  inquiriea  into  minute  objeetsi  rather  oaloor 
lated  to  .perplex  than  to  elucidate,  unneoeasary.  Smith  v.  Bott,  S  0.  C  EL 
153. 

A  vessel  must  be  damaged  to  the  amount  of  half  her  value,  or  more^  after 
deducting  the  one-third  new  for  old,  allowed  the  underwriter.  The  deduo- 
tion  is  professedly  made^  on  the  principle  that  the  value  of  the  subject  in- 
aured has  been  enhanced  to  that  amount ;  and  the  doctrine  of  technical  total 
kMS  is  expressly  (bunded  on  the  position  that  the  subject  insured  haa  been 
deteriorated  more  than  one>hal£    lb. 

In  auch  caae,  the  loss  is  considered  a  constructive  total  Iossl    lb. 

After  a  veesel  is  repaired,  and  successfolly  pursumg  her  voyage,  the  as- 
Bored  cannot  abandon  as  for  a  technical  total  leas.  D^auy.  OBeon  Aa.  Cfai, 
$  Odw.  63.    See  />tdby  ▼•  -^^ner-  ^^-  Ch't  3  Wen.  668. 

In  this  case,  the  bottomry  waa  executed  at  Rotterdam,  aftes  the  voyage 
had  terminated,  on  account  of  the  augan  aold  at  Halifox,  and  port  ofaaigea 
•t  Rotterdam.    lb. 

In  caae  of  a  technical  total  leas  of  a  veasel  insuied,  if  no  ftetgfat  pro  niAi 
Mnsrw  haa  been  earned,  or  if  the  expenae  of  sending  so  the  caiga  by 
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another  vessel  will  exceed  a  moiety  of  the  freight  agreed  upoa  by  the  ehai^ 
ter  party,  it  is  a  technical  total  loss  of  the  fteight  which  will  autliorise  the 
aaaored  to  abandoo ;  a  technical  total  loss  of  the  Teasel  invoWes  a  loss  of  the 
freight     The  American  Ins,  Co.  v.  Ctmkr^  4  Wen.  45. 

The  principle  adopted  by  our  own  courts,  however,  appears  to  be,  that 
there  must  be  a  total  destruction  of  the  whole  article  before  a  recovery 
against  the  assurer  can  be  had.    Lt  Roy  v.  Govemeur^  1  J.  C.  226. 

Where  there  was  a  niemorandum  in  a  policy,  that  com  should  be  free  firom 
average,  unless  general ;  it  was  held,  that  the  assurer  is  protected  from  every 
dalm  for  a  total  loss  where  there  has  not  been  an  actual  physical  destruction 
of  the  subject  insured.  Ibb  Cfuerlain  ▼.  Oohimbian  Ins.  Cb.,  7  J.  R.  62t. 
Maifraih  v.  Churcht  1  CaL  R.  196.  Neban  v.  OolumJbian  Ina.  Oo.^  3  Oai:  R. 
108. 

The  extent  of  the  Injury  is  to  be  calculated  with  reference  to  the  value  of 
the  ship  before  the  disaster..  Hence  the  application  of  the  principle  of  de- 
ducting one-third  trom  the  estimated  expense  of  full  repairs,  for  tlie  purpoaa 
of  ascertaining  whether  she  is  injured  to  a  moiety  of  her  value.    lb. 

It  is  a  well  settled  rule  of  American  insurance  law,  that  if  a  vessel  is 
damaged  by  any  of  the  perils  insured  against,  so  that  the  necessary  repain 
io  restore  her  to  her  former  stiite  and  render  her  seaworthy  will  exceed  tbree- 
fcurths  of  her  value  before  the  disaster,  the  owner  is  not  bound  to  repair,  bul 
many  abandon  as  for  a  total  loss.  Tliis  is  usually  called  an  injur}"  to  more 
than  half  her  value,  because  one  third  of  the  expense  of  repair  is  deducted, 
new  for  old.  Dickey  v.  Afneriean  ln$,  Oo,^  3  Wen.  668.  Affirming^  S.  0.  4 
Oow.  222. 

A  report  by  the  surveyor  of  a  port  into  which  a  vessel  has  put  in  distresfi, 
that  the  repairs  of  a  vessel  would  cost  $20,000,  when  the  vessel  itself  waa 
only  valued  at  $10,000,  and  proof  that  upon  such  report  and  the  request  of 
the  master,  the  vessel  was  sold  by  order  of  a  court  of  vice-admiralty,  is  suffl* 
dent  evidence  of  a  technical  total  loss,  especially  where  the  underwriters  put 
their  refusal  to  pay  upon  the  other  grounds.  CcMett  v.  Pacific  Ins.  Co.,  1 
Wen.  661. 

And,  where  the  voyage  is  broken  up  before  the  arrival  of  the  vessel  at  the 
port  of  destination,  and  the  cargo  is  abandoned  by  the  assured,  and  the  master 
delivers  it  to  the  supercargo^  such  delivery  constitutes  the  supercargo  the 
agent  of  the  master,  and  the  subsequent  acts  of  the  supercargo  are  to  be 
oonsidered  as  acts  of  the  master,  who,  after  the  abandonment,  is  the  agent 
of  the  underwriters.    lb. 

When  both  parties  belong  to  the  same  government^  the  act  of  the  govern- 
ment is  as  much  the  act  of  one  party  ns  of  the  other,  and  each  ought  to  be 
equally  estopped  from  taking  advantage  of  it,  to  the  prejudise  of  the  other. 
Jf  Bride  V.  The  Marine  Ins.  Cb.,  5  J.  R.  299. 

In  a  case  arising  out  of  the  same  embargo,  the  doctrine  of  the  foregoing 
case  was  confirmed  by  the  supreme  court,  and  also  by  the  court  of  errora. 
Offdenr.  yew  York  Fk-e  Ins.  Co.,  10  J.  R^  177;  12  lb.,  26;  WaidensY.Th^ 
PftoNits  /m.  Cb.,  6  J.  R,  808. 
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The  provision  fn  a  policy  of  insurance  that  the  riak  Is  againsi  total  Ion 
oolj,  means  sn  abaolufte,  not  a  mere  technical  total  lossi  whetlier  the  poUcsy 
be  a  wagerinfr  policy  or  not.  .  Buchanan  ▼.  T?ie  Ocean  Int,  Co.,  6  Cow.  318. 

The  general  principle  in  cases  on  such  exceptions  and  warranties,  is^  that 
tlie  insurer  is  h'able  as  for  a  total  loss,  when  the  subject  matter  is  destroyed, 
or  when  the  voyage  is  defeated  and  lost  Ndaon  r.  OokmUnan  ln$,  Cb.,  3 
OttL  a  108. 

Where  tliere  was  a  valued  policy  on  speoiflo  articles,  part  only  of  which 
being  condemned,  the  master,  to  prevent  an  appeal  with  which  he  was 
threatened  by  the  captora,  agreed  to  give  them  $6000 ;  to  pay  which  it  be- 
came necessary  to  sell,  of  the  merchandize  insured,  not  only  more  than  a 
moiety  in  quantity,  but  also  in  value.'  It  was  objectied,  that  If  the  other 
caiigo  on  board,  which  was  not  insured,  be  taken  into  calculation,  the  part 
aold  will  fall  short  of  a  moiety,  and  the  loss  be  turned  into  a  partial  one ; 
but  it  wns  held,  tliis  being  an  insurance  on  particular  articles,  the  residue  of 
the  cargo  was  not  to  be  brought  in  the  oomputation.  VanMkeimL  v.  VnUeA 
h»,  Co,,  1  J.  R.  406. 

If  A.,  having  one  barrel  of  sugar,  and  a  hundred  hogsheads  of  the  same 
article  in  one  vessel,  insure  only  the  former,  which  is  taken  away  by  a  pirate^ 
or  otherwise  lost,  he  may  recover  the  whole  insurance,  though  the  property 
remaining  may  be  fifty  times  its  Talae.    lb.    3  N.  Y.  Dig.,  p.  157,  ti  seq. 


Staats  against  The  Exboutors  op  Ten  Eyck. 

Under  a  covenant  of  ownership^  seisin,  power  to  sell,  and  for  peaceable  en* 
joyment,  if  the  vendee  be  evicted,  he  can  recover  only  the  yaloe  of  the 
land  at  the  time  of  the  purchase,  with  interest  for  so  long  a  time  as  be 
pays  mesne  profits,  and  the  costs  of  the  ejectment  that  may  be  brought 
against  him,  but  not  those  of  the  action  for  mesne  profits. 

On  the  7th  of  January,  1798,  the  testator,  Barent  Ten 
Eyck,  by  indenture  of  release,  in  consideration  of  £700, 
granted,  bargained,  and  sold  to  the  plaintiff,  and  one  Dad* 
ley  Walsh,  in  fee,  two  lots  of  ground  in  the  city  of  Albany, 
oovenanting,  "  That  he,  the  grantor,  was  the  true  and  lawful 
owner;  that  he  was  lawfully  and  rightfully  seised,  in  his 
own  right,  of  a  good  and  indefeasible  estate  of  inheritanod 
in  the  premises ;  that  he  had  fall  power  to  sell  in  fee^mple^ 
and  that  the  grantees  should  forever  peaceably  hold  and 
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6i\ioy  the  premises  without  the  interruption  or  eviction  of 
any  person  whatever,  lawfall j  claiming  the  same."  In  the 
month  of  May  foUdwing,  Walsh,  for  a  valua\)le  considera- 
tion, conveyed  his  moietey  of  these  lots  to  Staats,  who,  on 
the  80th  of  Octo1;)er,  1802,  after  doe  possession,  by  lease 
and  release,  granted  one  of  them  to  Margaret  Chim  in  fee, 
and  covenanted, to  warrant  and  defend  her  in  the  peaceable 
possession  tbereoC  In  August,  1803,  an  ejectment  was 
brought  against  Margaret  Chim,  in  which  a  judgment  was 
obtained  for  a  moiety  of  the  lot  sold  to  her,  execution  sued 
out^  and  this  followed  by  a  recovery  in  an  action  for  the 
mesne  profits.  The  value  of  th^  lot,  from  the  moiety  of 
which  Margaret  Chim  was  thus  evicted,  was,  at  the  time  of 
the' sale  by  Ten  Ejck,  £800,  and  that  was  the  considera- 
tion paid  for  it  Margaret  Ohim,  being  thus  evicted,  brought 
her  action  against  the  plaintiff,  and  recovered  for  the 
moiety  she  had  lost. 

Upon  these  facts,  which  were  submitted  without  argu- 
ment, the  following  questions  were  raised  for  the  determi- 
nation of  the  court.  1st.  Whether  the  plaintiff  was  entitled, 
-  under  the  covenants  in  Ten  Eyck's  release,  to  re- 
[*112]  cover  any  more  than  a  moiety  of  the  ♦considera- 
tion money  paid  for  the  lot  from  which  Margaret 
Ohim  was  evicted  ?  2d.  Whether  the  interest  of  that  con? 
sideration,  and  the  increased  value  of  the  premises  from 
the  date  of  the  deed  to  Margaret  Chim,  ought  to  be  added  ? 
8d.  Whether  the  plaintiff  was  entitled  to  any  retribution 
for  the  costs  and  damages  he  had  sustained  by  the  eviction 
and  recoveries  before  mentioned? 

SlsNT,  Ch.  J.  This  ease  resolves  itself  into  these  two 
points  for  inquiry :  Ist,  '\Vbether,  upon  the  oovenan^  the 
plaintiff  be  eptitled  to  recover  the  value  of  the  nu>iety  of 
one  lot  at  the  tirf^  of  eviction,  or  only  at  the  time  of  tb^ 
porohaae,  ^nd  to  be  ascertained  by  the  consideration  given? 
9*  If  the  latter  be  the  rule  of  damages^   then,  whetb^ 
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the  plaintiff  be  alao  entitled  to  recover  interest  upon  the 
purcbase-monej,  and  the  costs  of  the  eviction? 

1.  There  are  two  covenants  contained  in  the  deed ;  the 
one,  that  the  testator  was  seised  in  fee,  and  had  good  righ. 
to  convey;  the  other,  that  the  grantee  should  hold  the 
land  free  from  any  lawful  disturbance  or  eviction.  The 
present  case  does  not  state  distinctly  whether  the  eviction 
was  founded  upon  an  absolute  title  to  a  moiety  of  one  lot^ 
or  upon  some  temporary  encumbrance.  But  I  conclude 
firom  the  manner  of  stating  the  questions,  and  so  I  shall 
assume  the  fact  to  be,  that  the  testator  was  not  seised  of 
ihe  moiety  so  recovered  when  he  mad^  the  conveyance^ 
imd  had  no  right  to  convey  it  The  last  covenant  cannot^ 
then,  in  this  case,  have  any  greater  operation  than  the  first^ 
and  I  ah<i\\  consider  the  question  as  if  it  depended  upon 
the  first  covenant  merely. 

At  common  law,  upon  a  writ  of  wdrrantia  dharta^  the 
demandant  recovered  in  compensation  only  the  value  for 
the  land  at  the  time  of  the  warranty  made,  and  although 
the  land  had  become  of  increased  value  afterwards,  by  the 
discovery  of  a  mine,  or  by  buildings,  or  otherwise,  yet  the 
warrantor  was  not  to  render  in  value  according  to  the  then 
state  of  things,  but  as  the  land  was  when  the  warranty  wiui 
made.  Bro.  Abr.  tit.  Voucher,  pi.  69.  Ibid.  tit.  Becouver 
in  Yalue,  pi.  69.  22  Yin.  144— 146.  Tb.pll,2,9.  Up. 
pi.  1,  2,  8.  1  Beeves'  Eng.  Law,  448.  This  recompense 
in  value,  on  excambium^  as  it  was  anciently  termed,  con- 
sisted of  lands  of  the  warrantor,  or  which  his  heir  in- 
herited from  him,  of  equal  value  with  the  land  from  which 
the  feoffee  was  evicted.  Glanville,  1.  8,  c.  4.  Bracton, 
884.  a.  b.  That  this  was  the  ancient  and  uniform  rule  of 
the  English  law,  is  a  point,  as  I  apprehend,  not  to 
be  questioned ;  *yet,  in  the  early  ages  of  the  feudal  [*118] 
law  on  the  continent,  as  it  appears,  Feudorum,  lib. 
%  tit  25,  the  lord  was  bound  to  recompense  his  vassal 
on  eviction,  with  other  lands  equal  to  the  value  of  the 
feud  at  the  time  of  evictian ;    '^frudum  restiiuat  guachn 
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(jtstifnatumis  quod  erat  tempore  rei  judicata^  But  there  is  no 
evidence  that  this  rule  ever  prevailed  in  England  ;  nor  do 
I  find,  in  any  case,  that  the  law  has  been  altered  since  the 
introduction  of  personal  covenant^  to  the  disuse  of  the  an- 
cient  warranty.  These  covenants  have  been  deemed  pre- 
ferable, because  they  secure  a  more  easy,  certain,  and 
effectual  recovery.  But  the  change  in  the  remedy  did  not 
affect  the  established  measure  of  compensation,  nor  are 
we  at  liberty  now  to  substitute  a  new  rule  of  damages 
from  mere  speculative  reasoning,  and  that,  too,  of  doubtful 
solidity.  In  warranties  upon  the  sale  of  chattels  the  law 
is  the  same  as  upon  the  sale  of  lands,  and  the  buyer  reco* 
vers  back  only  the  original  price.  1  H.  Black.  17.  This 
is  also  the*  rule  in  Scotland,  as  to  chattels.  1  Ersk.  206. 
Our  law  preserves,  in  all  its  branches,  symmetry  and  har- 
mony upon  this  subject.  In  the  modern  case  of  Flureau  v. 
Thomhtll,  2  Black.  Eep.  1078.  the  court  of  K.  B.,  laid 
down  this  doctrine,  that  upon  a  contract  for  a  purchase  of 
land,  if  the  title  prove  bad,  and  the  vendor  is  without 
fraud  incapable  of  making  a  good  one,  the  purchaser  is  not 
entitled  to  damages  for  the  fancied  goodness  of  his  bargain. " 
The  return  of  the  deposite  money,  with  interest  and  costs, 
was  all  that  was  to  be  expected. 

Upon  the  sale  of  lands  the  purchaser  usually  examines 
the  titles  for  himself,  and  in  case  of  good  faith  between  the 
parties,  (and  of  such  cases  only  I  now  speak,)  the  seller 
discloses  his  proofs  and  knowledge  of  the  title.  The  want 
of  title  is,  therefore,  usually  a  case  of  mutual  error,  and 
it  would  be  ruinous  and  oppressive,  to  make  the  seller  res- 
pond for  any  accidental  or  extraordinary  rise  in  the  valne 
of  the  land.  Still  more  burdensome  would  the  rule  seem 
to  be  if  that  rise  was  owing  to  the  taste,  fortune,  or  luxury 
of  the  purchaser.  No  man  could  venture  to  sell  an  acare 
of  ground  to  a  wealthy  purchaser,  without  the  hazard  of 
absolute  ruin.  The  hardship  of  this  doctrine  has  been 
ably  exposed  by  Lord  Kaines  in  his  examination  of  a  de- 
cision in  the  Scotch  law,  that  the  vendor  was  bound  to 
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pay  according  to    the  increaaed  value  of  the   land.     1 
Eaimes'  Eq.  284—808.    1  Ersk.  206. 

If  tlie  question  was  now  res  integra,  and  we  are  in  aeaich 
of  a  fit  rule  for  the  occasion,  I  know  of  none  less  exoep* 
tionable  than  the  one  already  established.  By  the 
civil  law  the  seller  was  *bound  to  restore  the  value  [*114] 
of  the  subject  at  the  time  of  eviction,  but  if  the 
thing  had  been  from  any  cause  sunk  below  its  original 
price,  the  seller  was  entitled  to  avail  himself  of  this  and 
pay  no  more  than  the  thing  was  then  worth ;  for  the  Bo* 
man  law,  with  its  usual  and  admirable  equity,  made  the 
rule  equal  and  impartial  in  its  operation.  It  did  not 
force  the  seller  to  bear  the  risk  of  the  rise  of  the  com- 
modity without  also  taking  his  chance  of  its  fall.  Dig. 
lib.  21,  tit.  2,  1.  78.  Ibid.  1.  66,  s.  8.  Ibid.  1.  64^  s.  1.  So 
far  the  rule  in  that  law  appeared  at  least  clear  and  consis- 
tent but,  with  respect  to  beneficial  improvements  made 
by  the  purchaser,  the  decisions  m  the  Code  and  Pandects 
are  jaring  and  inconsistent  with  each  other,  and  betray 
evident  perplexity  on  this  difficult  qu^tion.  Dig.  lib.  19, 
tit  1,  45,  s.  1.  Cod.  lib.  8,  tiU  45. 1.  q.,  and  Pereziua 
thereon.  The  more  just  opinion  seems  to  be,  that  the 
claimant  himself,  and  not  the  seller,  ought  to  pay  for  thenii 
for  nemo  debet  locvpktari  aliena  jactura^  and  this  rule  has, 
according  to  Lord  Hardwicke,  been  several  times  adopted 
and  applied  by  the  English  court  of  chancery.  Ea^  In. 
(hm.  V.  Vincent^  2  Atk.  88.  While  on  this  question,  I 
hope  it  may  not  be  deemed  altogether  impertinent  to  ob- 
serve, that  in  the  late  digest  of  the  Hindu  law,  compiled 
under  the  auspices  of  Sir  William  Jones,  the  question 
before  us  is  stated  and  solved  with  a  precision  at  least  equal 
to  that  in  the  Soman  code,  and  it  is  in  exact  conformity 
with  the  English  law.  On  a  sale  declared  void  by  the 
judge  for  want  of  ownership  the  sellef  is  to  pay  the  price 
to  the  buyer,  and  what  price  ?  asks  the  Hindu  commenta- 
tor. Is  it  the  price  actually  received,  or  the  present  value 
of  the  thing?    The  answer  is,  the  price  for  which  it  was 
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Bold ;  the  price  agreed  on  at  the  time  of  the  sale,  and  re- 
ceived by  the  seller,  and  this  price  shall  be  recovered, 
although  the  value  may  have  been  diminished.  1  Cole* 
brook's  Digest,  478,  479.  Before  I  conclude  this  head,  I 
ought  to  observe,  that  in  the  present  case  it  does  not  ap- 
pear that  any  beneficial  improvements  have  been  made 
upon  the  premises  since  the  purchase  by  the  plaintiff,  and 
although  some  of  my  observations  have  been  more  general 
than  the  precise  facts  in  the  case  required,  yet  the  opinion 
of  the  court  is  not  intended  to  be  given,  or  to  reach  be- 
yond the  case  before  us. 

2.  The  next  point  arising  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  recover  interest  upon  the  purchase- 
money,  and  the  costs  of  eviction  ?  It  is  evident,  that  ori- 
ginally the  vendee  recovered  only  what  was 
[♦115]  deemed  equivalent  to  the  purchase-money  •with- 
out interest ;  for  he  recovered  other  lands  equal 
only  in  value  to  the  lands  sold  at  the  time  of  the  sale.  The 
rule  would  have  been  the  same  at  this  day,  had  not  the 
action  for  mesne  profits  been  introduced,  which  takes  away 
from  the  purchaser  the  intermediate  profits  of  the  land. 
As  long  as  he  was  permitted  to  reap  the  rents  and  profits, 
ihey  formed  a  just  compensation  for  the  use  of  thijs  money. 
Whether  the  action  for  mesne  profits  has  not  been  carried 
too  far  in  our  law,  by  extending  it  to  all  cases,  instead  of 
confining  it  to  a  mala  fide  possession,  it  is  now  too  late  to 
inquire.  I  should  have  strong  doubts  at  least,  upon  the 
present  rule,  if  the  question  was  new,  but  considering  it  as 
the  established  rule,  that  the  action  for  mesne  profits  lies 
generally,  I  am  of  opinion  that  the  seller  is  as  generally 
bound  to  answer  for  the  interest  of  the  purchase-money, 
and  that  the  interest  ought  to  be  commensurate,  in  point 
of  time,  with  the  legal  claim  to  the  m>esne  profits.  This 
right  to  interest  rests  on  very  plain  principles.  *  The  vendor 
has  the  use  of  the  purchase-money,  and  the  vendee  loses 
the  equivalent  by  the  loss  of  the  mesne  profits.  The  inte> 
rest  ought  to  commence  from  the  time  of  the  loss  of  the 
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me^e  profits.  That  time  is  not  specifically  stated  in  the 
present  case,  and  the  presumption  is,  that  they  were  re- 
covered from  the  date  of  the  plaintifTs  purchase,  and  from 
that  time,  I  think,  the  interest  ought  to  be  calculated  on 
the  consideration  sum. 

As  to  the  costs  of  suit  attending  the  eviction  stated  in 
the  case,  it  is  yery  clear  thatahe  defendants  are  responsible 
under  the  covenant,  for  the  testator  was  bound  to  defend 
and  protect  the  plaintiff  and  his  assigns  in  the  title  he 
had  conveyed.  At  common  law,  he  might  have  been 
vouched  to  come  in,  and  been  substituted  as  a  real  defendant' 
in  the  suit  But  the  defendants  are  not  answerable  for  the 
costs  of  the  suit  for  mevna  profits,  as.  there  the  testator  was 
not  bound  to  defend. 

My  opinion  accordingly  is,  that  the  plaintiff  in  the  pre- 
sent case  is  entitled  to  recover  the  consideration  paid  for 
the  moiety  of  the  lot  evitt^ted,  together  with  interest  thereon 
from  the  date  of  the  purchase,  and  the  costs  of  suit  in  eject* 
ment  for  the  recovery  of  the  same. 

Livingston,  J.  To  find  a  proper  rule  of  damage  in  a 
case  like  this  is  a  work  of  some  difficulty ;  no  one  will  be 
entirely  free  from  objection,  or  not  at  times  work  injustice. 
To  refund  the  consideration,  even  with  interest,  may  be  a 
very  inadequate  compensation,  when  the  property  is  greatly 
enhanced  in  value,  and  when  the  same  money 
*might  have  been  laid  out  to  equal  advantage  [*116] 
elsewhere.  Yet  to  make  this  increased  value  the 
criterion  where  there  has  been  no  fraud,  may  also  be  at- 
tended with  injustice,  if  not  ruin.  A  piece  df  land  is 
bought  solely  for  the  purposes  of  agriculture ;  by  some  un- 
forseen  turn  of  fortune,  it  becomes  the  site  of  a  populous 
city,  after  which  an  eviction  takes  place.  Every  one  must 
perceive  the  injustice  of  calling  on  a  bona  fide  vendor  to  re- 
fund its  present  value,  and  that  few  fortunes  could  bear 
the  demand.  Who,  for  the  sake  of  one  hundred  pounds, 
would  assume  the  hazard  of  repaying  as  many  thousands, 
to  which  value  the  property  might  rise,  by  causes  not  for^ 

Vol.  m.  16 
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seen  by  either  party,  and  which  increase  in  worth  would 
confer  no  right  on  the  grantor  to  demand  a  farther  sum  of 
the  grantee.    The  safest  general  rul^  in  all  actions  on  con- 
tract, is  to  limit  the  recovery  as  much  as  possible  to  an  in* 
demnity  for  the  actual  injury  sustained,  without  regard  to 
the  profits,  which  the  plaintiff  has  fiiiled  to  make  unless  it 
shall  clearly  appear,  from  the  agreement,  that  the  acquisi- 
tion  of  certain  profits  depended  on  the  defendant's  punctual 
performance,  and  that  he  had  assumed  to  make  good  such 
a  loss  also.    To  prevent  an  immoderate  assessment  of 
damages,  when  no  fraud  had  been  practised,  Justinian  di* 
rected  that  the  thing,  which  was  the  object  of  contract^ 
should  never  be  valued  at  more  than  double  its  cost    This 
rule  a  writer  on  civil  law  applies  to  a  case  like  the  one  be- 
fore us ;  that  is,  to  the  purchase  of  land  which  had  become 
of  four  times  its  original  value  when  an  eviction  took 
place ;  but,  according  to  this  rule,  the  party  could  not  re- 
cover more  than  twice  the  sum  he  had  paid.    This  law  is 
considered  by  Pothier  as  arbitrary,  so  far  as  it  confines  the 
reduction  of  the  daniages  to  precisely  double  the  value  of 
the  thing,  and  is  not  binding  in  France ;  but  its  principle, 
which  does  not  allow  an  innocent  party  to  be  rendered 
liable  beyond  the  sum,  on  which  he  may  reasonably  have 
calculated,  being  founded  in  natural  law  and  equity,  ought 
in  his  opinion  to  be  followed,  and  care  taken  that  damages 
in  the  cases  be  not  excessive.    Sather  than  adhere  to  the 
rule  of  Justinian,  or  leave  the  matter  to  the  opinion  of  a 
jury,  as  to  which  may,  or  may  not  be  excessive,  some  more 
certain  standard  should  be  fixed  on.    However  inadequate 
a  return  of  the  purchase-money  must  be  in  many  cases,  it 
is  the  safest  measure  that  can  be  followed  as  a  general  rule. 
This  is  all  that  one  party  has  received,  and  all  the  actual  in- 
jury occasioned  by  the  other.    I  speak  now  of  a 
[*117]     *case,  and  such  is  the  present,  where  the  grantee 
has  not  improved  the  property  by  buildings  or 
otherwise,  but  where  the  land  has  risen  in  value  from  ex- 
tensive causes.    What  may  be  a  proper  course^  when 
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dwelHr\g-houses  or  other  buildings,  and  improvements  have 
been  erected,  we  are  npt  now  determining.  Why  should 
a  purchaser  of  land  recover  more  than  he  has  paid,  any 
more  than  the  vendee  of  a  house  or  a  ship?  If  these 
articles  rise  in  value,  the  vendors  would  hardly,  if  there  be 
no  fraud,  be  liable  to  damages  beyond  the  prices  they  had 
received  with  interest  and  costs,  unless  the  plaintiffs  could 
show  some  further  actual  injury  which  they  had  sustained 
in  consequence  of  the  bargain.  The  English  books  afford 
but  little  light  on  this  point,  although  it  is  understood  to  be 
the  rule  in  Great  Britain  to  give  only  the  consideration  of 
the  deed.  The  only  thing  to  be  found  anyways  relating  to 
the  subject,  is  in  the  Year  Bodks  in  Hilary  term,  6  Edw. 
II.,  part  1,  187.  It  is  there  said,  that  in  a  writ  of  dower 
after  the  land  had  been  improved  by  the  feoffee,  they  shall 
be  extended  or  set  off  to  the  widow,  according  to  the  value 
at  the  time  of  alienation,  and  the  reason  assigned  by  Har* 
grave  in  his  notes  on  Coke  on  Littleton,  which  is  not,  how- 
ever, found,  in  the  Year  Books,  is,  "  that  the  heir  not  being 
bound  to  warranty  except  according  to  the  value  of  the  land 
at  the  time  of  the  feoffment,  it  is  unreasonable  the  widow 
should  recover  moro  of  the  feoffee  than  he  could,  in  case  of 
eviction,  of  the  feoffor."  In  Connecticut,  on  the  contrary, 
damages  are  ascertained  by  the  value  at  the  time  of  eviction, 
because  of  land's  increasing  worth,  which  is  the  very  reason, 
perhaps,  it  should  be  otherwise.  And  although  the  Eng- 
lish practice  be  adverted  to  by  the  court  in  giving  its 
opinion,  it  is  supposed  to  be  founded  on  the  permanent 
value  of  their  lands ;  but  when  we  recollect  that  this  has 
been  the  rule  in  Great  Britain,  at  least  from  the  commence- 
ment of  the  fourteenth  century,  since  which  time  lands  have 
greatly  advanced  in  price,  we  must  attribute  its  origin  to 
some  other  cause;  probably  to  its  intrinsic  justice  and 
merit  Even  in  Connecticut,  the  rule  applies  only  to 
actions  on  covenant  of  warranty,  and  probably  not  to  those 
on  covenant  of  seisiui  because,  in  the  latter  "Case,  it  is  sup- 
posed the  party  may  immediately  acquaint  himself  with  the 
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B^iengtb  of  his  title,  and  bring  his  action  as  soon  as  he  dis- 
covers it  ia  defective.  This  reason  is  not  very  satisfactorj, 
for  with  all  his  diligence  a  long  time  maj  elapse  before  his 
title  is  called  in  question,  or  doubts  or  suspicions  raised 

about  its  validity. 
[*118]      ^Without  saying,  then,  what  ought  to  be  the  rule, 

where  the  estate  has  been  improved  afler  purchase, 
my  opinion  is,  that  mrhere  there  has  been  no  fraud,  and 
none  is  alleged  here,  the  party  evicted  can  recover  only 
the  sum  paid,  with  interest  from  the  time  of  payment, 
where,  as  is  also  «the  ca^e  here,  the  purchaser  derived  no 
benefit  from  the  property,  owing  to  a  defective  title.  The 
plaintiff  mus^  also  be  reimbursed  the  costs  sustained  by  the 
action  of  ejectment  It  was  his  duty  to  defend  the  pro- 
perty, and  the  costs  to  which  he  has  been  exposed  being 
1^  i^stual,  not  an  imaginary  lo6S|  arising  from  the  defend- 
ant's want  of  title^  he  ought  to  be  made  whole.  In  costs 
are  included  reasonable  lees  of  counsel,  as  well  as  those 
which  are  taxable.  If  a  grantee  be  desirous  of  receiving 
the  value  of  land  at  the  time  of  eviction,(a)  he  may,  by 

.(a)  The  damages  under  the  covenanta  of  aeiflin  and  for  quiet  ei\|ogrment 
are  settled  to  be  limited  bj  the  oonaideiation  money  paid,  the  interest  upon 
11^  costs  of  eTicUon,  and  those  of  the  suit  brought;  for  improvements  made^ 
and  the  increased  value  of  the  propert^i  a  reoovery  cannot  be  had.  PSUh&r 
T.  LMng^ton,  4  Johns.  Rep.  I;  MamUm  t.  Botlbaf  2  Masi.  Bep^  43^. 
Where  the  plaintiff  has  not  been  evicted,  but  has  continued  in  possession 
and  received  mesne  profits  to  the  day  of  action  brought  interest  for  only  six 
years  will  be  allowed.  CkmBdn  and  othen  v.  ffarri9,  9  Johns.  Rep.  826. 
Under  the  covenant  of  "  free  fVom  encnmbranceo^*'  aa  antecedent  mortgagf  is 
a  breach,  and  the  plaintiff  will  be  entitled  to  recover  his  oonsideoation  motuf, 
interest  costs  of  daftoding  himself  in  the  suit  by  the  mortgagee,  and  those 
of  the  action  on  the  covenant  WaldQ  v.  Z/mg,  t  Johns.  Rep.  173,  If  there 
has  not  been  any  eviction,  the  damages  wi]}  be  only  nominal ,«  but  if  the 
mortgage  has  been  extinguished  by  the  plainti^  the  sum  disbursed  for  that 
purpose^  interest^  and  oosts^  will  be  the  measore.  J^wooU  v.  Jktmum,  4 
Haas.  Rep.  62*7.  II  s^amSk  to  b^admittsd  in  the  qsse  but  cited,  that  should 
a  plaintifi;  under  tiia  dronmstancea  detailed  in  It^  be  aUowed  to  recover  his 
consideration  money,  he  would  be  entitled  to  hold  the  land  also ;  but  may  it 
not  be  supposed  that  in  such  a  case^  equity  would  deem  him  a  truslee  ftr 
Us  grantor,  and  oblige  him  to  reconioiy? 
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ftpt  covenants  in  the  deed,  if  a  grantor  \*rill  consenl^  sectiM 
such  benefit  to  himself. [1] 
The  other  judges  concurred. 

Judgment  for  the  plaintiff. 

[1]  A  ikirchaisr,  under  a  general  ooveiunt  for  quiet  enjoyment,  is  ent^ 
tied  to  reeover  back  the  consideralioa  money  paid,  with  intere^  for  At 
yeaiB ;  IHe  pric^  agreed  upon  between  the  parties  being  taken  as  the  inM 
taliie  of  the  laad.  Mbah  ▼.  Johnatm^  I  HilL  99 ;  Kemieyv.  Wai^  14  Weu. 
41. 

The  buyer,  oo  the  covenant  of  seisin,  rdoorers  back  the  oonslderation- 
Boney  and  Ihterest^  and  no  more.  The  iatereet'  is  to  ofltet  the  cMm  for 
aiesue  profits^  to  which  the  grantee  is  liable,  and  is  oommensunite  in  point 
of  tikne  with  the  legal  claim  to  mesne  proflis.  The  grantor  lias  no  oonoem 
with  the  subsequent  rise  or  fiiM  of  the  land  by  Accidental  circumstances^  or 
with  the  beneficial  improvements  made  by  the  pu^rtihaser,  wHo  cannot  reoD^ 
ter  any  damtges  either  for  the  impiovements  or  the  increased  Talue.  ThU^ 
says  Kent»  appeal  to  be  the  general  rule  in  this'  country.  See  4  Kcfoft 
dooL  475;  Smm,  v.  Siory,  14  Pick.  Rep.  1S8;  moUng^,  Ptti,  14  Conii. 
Bep.  245 ;  SiaaJU  ▼.  Ten  Eyck,  3  Gaines'  Rep.  Ill ;  PUdier  ▼.  Livingston,  4 
Johns.  Rep.  1 ;  Bennet  ▼.  Jenkins,  13  Johns.  Rep.  50 ;  Marston  v.  Hotibs,  2 
Mass.  Rep.  433 ;  Oaawdi  ▼.  Wendeil,  4  Mass.  Rep.  108 :  Bender  v.  FrtmiJberger, 
4Dal.  Rep.  441;  WOeonv,  Fbrhes,  2  Dev.  K.  0.  Rep.  30 ;  SeamorsY,  Harlan^ 
S  Dana's  Ken.  Rep.  415 ;  Tttpky  ▼.  Labeaume,  1  Missouri  Rep.  552 ;  Mar^ 
y.Lang,  3  lb.  891;  BucknuUtery,  Gfujtdy,  1  Scammon's  Sep.  312,  313; 
JSarle  v.  MidcOeion,  1  Cheves'  Law  and  Equity  S.  C.  Rep.  127.  The  measure 
of  damages,  on  the  coveiAnt  of  warranty,  in  KassaiehusettB,  Ifatoe^  Yisrmonl^ 
and  Connecticut,  is  the  yalue  of  the  land  at  the  time  of  eTiction,  without  re- 
gard to  the  consideration  in  the  deed.  6ee  4  Kent,  476,  and  cases  cited. 
**  This  rule,''  says  Kent^  '*  was  adopted  hi  the  first  settlement  of  the  country, 
^hen  the. value  of  the  land  co&slsted  chiefly  in  the  improvements  Made  by  the 
occup&nts ;  and,  if  the  warranty  would  not  have  secured  to  them  the  value 
of  those  improvements,  it  would  not  have  been  of  much  benefit  to  them.  In 
Other  states,  the  measure  of  damages;  on  a  total  fiultfre  of  title,  even  on  the 
covenant  of  warranty,  is  the  vahie  of  the  land  at  the  execution  of  the  deed, 
and  the  evidence  of  that  value,  is  the  consideration-money  and  costs.  If  the 
subsisting  encumbrances  absorb  the  value  of  the  land,  and  quiet  enjoyment 
be  disturbed  by  eviction  by  paramount  title,  the  measure  of  damages  is  the 
same  as  under  the  covenants  of  seisin  and  warranty.  The  uniform  rule  is 
to  allow  the  connderation-money,  with  interest  and  costfl^  and  no  more.  If 
the  encumbrance  has  not  been  extinguisl^  by  the  purchaser,  and  there  has 
been  no  eviction  under  it,  he  will  recover  only  nomiDal  damages^  inasmuch 
as  it  is  uncertain  whether  he  would  ever  be  disturbed.  I(  however,  the 
grantor  had  notice  to  remove  the  encumbrance,  and  refused,  equity  would, 
dndoubtedly,  compel  him  to  raise  it  and  decree  a  genersl  -performance  of  m 
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ooTenant  of  indeomity,  though  it  ■ouada  onlj  in  damagea.  The  ultimate  ex- 
tent of  the  vendor'a  responaibility,  under  all  or  any  of  the  uaual  oovenanta 
bi  lua  deed,  is  the  porohaae-monej,  with  intereet ;  and  thia^  I  preaame  to  be 
the  prevalent  rule  throoghoat  the  United  States.  If  the  eviction  be  only  of 
a  part  of  the  land  porohaaed,  the  damages  to  be  recovered  under  the  covenant 
of  seizin,  are  a  rateable  part  of  the  original  price;  and  they  are  to  bear 
th9  Mme  ratio  to  the  whole  considemtion  that  the  value  of  the  land  to  which 
the  title  has  ihiled  bears  to  the  value  of  the  whole  tract  The  contract  la  not 
rsadnded  so  aa  to  entitle  the  vendee  to  recover  back  the  whole  conaideration- 
money,  but  only  to  the  amount  of  the  relative  value  of  the  part  lost"  4 
Kent's  Com.  476,  476,  477. 

A  vendor  sells  land  to  which  he  has  no  title,  either  in  law  or  eqpiity ;  if  he 
acquires  a  title  afterward,  he  ahould  convey  to  the  vendee.  If  such  vendor, 
after  he  aoquiree  titles  conv^ya  the  land  to  another,  he  is  answerable  to  tha 
first  vendee  for  the  value  of  the  land  at  the  date  of  the  conveyance.  GrOf 
Acmav.AefoffOA,  1  A.K.ICar8h.423.  If  a  vendor  is  able  to  make  Utle  to 
a  part  only  of  the  land  sold,  the  election  devolves  on  the  vendee  to  take  tha 
title  for  so  much  aa  can  be  made^  and  go  for  damagea  as  to  the  remainder,  or 
go  for  damagea  aa  to  the  whole^  Ihrnum  v.  Mogtrt,  I  A.  E.  Karsh.  43t. 
Bart's  Tendon  4t  PurdiaBen^  p.  876,  n.  ^1). 


Jackson,  ex  dan.  C.  and.  J.  YouaHT,  against  Wood. 

Braine's  patent  is  bounded  by  the  line  of  the  manor  of  Rensselaer. 

The  only  questioa  ia  this  cause  was  respecting  the  loca- 
tion of  Braine's  patent^  granted  in  the  year  1762.  If  it 
extended  to  the  line  of  the  manor  of  Bensselaer,  the  plain- 
tiff would  be  entitled  to  recover;  if  there  should  be  a  gore 
between  Braine's  patent  and  the  manor  line,  then  the  pre* 
mises  would  be  covered  by  that  under  which  the  defend- 
ant claimed. 

Thompson,  J.,  delivered  the  opinion  of  the  court  We 
think  Braine's  patent  is  bounded  on  the  manor  line.  This 
grant  is  not  designated  with  reference  to  any  adjoining  pa- 
tent. The  only  expressions  which  give  it  locality,  are  those 
which  describe  it  as  part  of  Butler's  Indian  purchase  in 
17SS,  that  it  had  been  formerly  surveyed  by  Edward  Cok 
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lins  for  Richard  Biggs,  and  that  it  began  at  the  soatbwest 
comer  of  a  tract  of  land  near  the  township  of  Scheneo 
tadj,  formerly  survejed  for  James  Delancej  and  others. 
It  appears  that  Oollins's  survey  is  lost^  and  all  that  we 
know  of  the  locality  of  Riggs's  tract  is,  that  it  contained 
2,000  acres  lying  in  Albany  county,  near  or  upon  the  Nor- 
man's kill  and  within  Butler's  purchase.  It  also  appears 
that  the  survey  for  Delancey  and  others,  referred  to  in 
Braine's  patent,  is  lost,  and  we  are  therefore  obliged  to  re- 
sort back  to  the  cotemporary  acts  of  the  parties,  to  deter- 
mine at  this  day  the  true  location  of  Braine's  pa- 
tent For  *when  a  grant  does  not  contain  with-  [*119] 
in  itself  the  requisite  evidence  of  its  location,  the 
nesct  best  evidence  of  the  intention  of  the  parties  is  those 
concurrent  acts  inpatSj  by  which  the  bonds  were  reduced 
to  certainty,  and  possession  given.  We  have  the  testi- 
mony of  two  witnesses,  who  were  present  and  took  a  part 
in  the  survey  of  the  patent,  which  was  made  by  the  sur- 
veyor-general, the  year  before  the  patent  bears  date,  under 
a  warrant  issued  at  the  instance  of  Braine.  These  witnesses 
refer  back  to  a  survey  corresponding,  in  point  of  time, 
with  the  one  ordered,  and  they  state  that  Braine  and  the 
surveyor-general  were  present.  From  the  testimony  of 
one  of  these  witnesses,  who  was  a  chainrbearer,  it  appears 
that  the  patent  was  located  on  the  manor  line,  as  to  the 
southern  boundary.  *  The  beginning  in  the  grant  is  de- 
scribed to  be  at  the  southern  corner  of  the  tract  surveyed 
to  James  Delancey  and  others,  which  tract,  from  the  evi- 
dence in  the  case,  appears  to  have  been  on  the  manor  line. 
The  petition  of  Mr.  Duane,  in  the  year  1764,  (from  which 
it  was  allowed  on  the  argument  that  the  defendant  derives 
his  tide,  admits  the  manor  line  as  to  the  western  boundary 
of  Braine's  patent  This  shows  his  understanding  at  that 
time  respecting  the  location.  The  grant  to  him  the  fol« 
lowing  year,  erecting  his  township,  recognises  also  the 
same  location,  and  may  be  deemed  in  some  measure  ex- 
pressive of  the  sense  of  government  on  the  subject    It  is 
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of  considerable  importance  in  locating  Braine's  patent,  xo 
ascertain  the  southwest  corner  of  tbe  Schenectady  patent^ 
and  true  southern  boundary  of  that  of  Corysbueh.  Thp 
Schenectady  patent  purports  to  extend  462  chains  south  of 
the  Mohawk  river ;  Cwysbush  runs  on  the  line  of  this 
patent  to  the  southwest  corner  thereof,  and  then  extends  ' 
on  the  sanie  course  198  chains  further,  At  which  plaop 
begins  Braine^g  patent.  The  place  recognised  and  possessed 
fna  the  southwest  corner  of  the  Soheaectady  patent,  is  moi9 
than  462  chains  south  of  the  Mohawk  river.  It  appears^ 
however,  by  the  testimony  of  Cockbum,  that  at  the  ter- 
mination of  (he  462  chains,  there  is  no  marked  tree  or  mo- 
nument, but  that  the  tree  marked  and  recognised  as  the 
southwest  corner,  is  further  south.  He  also  says,  that  at 
the  termination  of  the  160  chains,  which  is  the  length  given 
of  the  Corysbush  line,  there  appear  to  be  no  marked  trees, 
but  that  about  a  quarter  of  a  mile  further  south,  there  is 
a  line  of  marked  trees  across  the  south  end  of  Corysbush 

patent.  If  the  southwest  corner  of  the  Scheneo- 
[*120j    tady  patent   be  correctly  located   at  the  *plaoe 

now  recognised  as  such,  and  not  controlled  by  the 
length  of  chains  given  in  the  grant,  and  the  line  of  marked 
trees  across  the  south  end  of  Corysbush  patent,  as  mentioned 
by  the  witnesses,  be  the  true  line,  (both  of  which,  from 
the  testimony  in  the  case,  we  are  inclined  to  think  ought 
to  be  considered  as  settled  according  to  the  present  loca- 
tion,) then  giving  to  Braine's  patent  its  length  of  chains^ 
it  will  extend  down  to  the  manor  line,  and  no  gore  be  left. 
But  if  the  testimony  of  Peak,  the  chain-bearer,  is  to  be 
credited,  it  will,  we  think,  remove  every  doubt  with  res- 
pect to  the  location  of  Braine's  patent.  The  survey  re- 
ferred to  by  him  must  have  been  made  before  the  issuing 
of  the  patent,  and  the  one  on  which  the  grant  was  founded. 
The  time  spoken  of  is  about  the  date  of  the  patent,  and 
the  internal  evidence  arising  from  the  recitals  in  the  grant, 
speaks  a  language  not  to  be  contradicted.  The  petition  of 
Bmine,  the  warranty  of  survey,  and  the  return  to  thatsur- 
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▼ey,  are  all  redted.  These  were  acts  of  govemxnent,  and 
must  be  considered  as  satisfactory  evidence  that  the  grant 
was  made  upon  actual  surrey.  P^ak  says,  the  survey  he 
attended  began  at  a  beach  tree  on  thd  manor  Une.  If  this 
be  the  survey  upon  which  the  patent  issued,  which  we 
iliink  must  have  been  the  case,  the  conclusion  is  irresisti- 
ble iliat  Braine's  patent  is  bounded  on  the  manor  line. 
From  this  brief  review  of  the  material  parts  of  the  case, 
we  are  satisfied  that  Braine's  patent  was  located  in  the  year 
1761,  under  tibe  authority  of  government,  and  with  the 
consent  of  the  grantee,  upon  the  very  lines  now  set  up  by 
the  plaintiff;  and  that  this  location  received  the  subsequent 
acquiescence  of  government,  and  was  generally  known  and 
agreed  to  until  about  the  year  1766.  Under  these  circu:n- 
stances  we  are  of  opinion,  that  the  location  was  binding 
upon  the  parties  to  it,  and,  consequently,  that  the  plaintiff 
is  entitled  to  judgment 

LiviNQBTON,  J.,  gave  no  opinion,  having  been  concerned. 

Judgment  for  the  plaintiff. 


RxTAK  of'aifv^  Pkbby. 

Trespass  will  not  lie  against  a  navpl  ofttx*,  fnr  bringing  to,  and  taking  out 
of  her  coarse,  a  neutral  vessel,  if  \t  be  do*^  in  pursuance  of  instmotions 
from  the  secretaiy  of  the  nayy,  although,  ic  c^psaquenoe  of  beiag  so  taken 
out  of  her  course,  she  be  captured  by  anctber  natbn,  and  condemnesi  as 
prize,  unless  there  appears  to  be  collusion  b^eweea  the  captors  and  the 
defendant  If  an  action  be  brought,  charging  the  defendanc  with  fhiud 
from  mere  circumstances,  evidence  of  general  character  is  admissible.  It 
is  for  the  jury  to  det«tnnine  whether  circumstances  of  gtorenl  conduct  sihow 
a  fraudulent  intept 

This  was  an  action  of  trespass  brought  ag^nst  the  de- 
fendant, who  was  commander  of  the  United  States  frigate 
General  Qreen,  for  seizing  and  taking  the  Danish  sohoonAr 


120  GASES  IN  THB  SUPREME  COURT. 

Roan  ▼.  Perrj. 

'William  and  Mary  and  her  cargo,  the  property  of  tbe 
plaintiff. 

The  declaration  contained  two  counts ;  one  charging  the 
defendant  with  seizing,  arresting,  and  for  a  long 
[*121]  time  detaining  the  *ve8sel  and  cargo,  and  convey- 
ing them  towards  Jackmel  in  Hispaniola,  out  of 
the  course  of  the  voyage  on  which  bound,  by  means  where- 
of they  were  attaclced,  seized,  and  carried  away  as  prize, 
by  persons  on  board  a  French  barge,  in  the  service  of 
Toussaint,  in  consequence  of  which  they  became  totally 
lost  to  the  plaintiff.  The  other  with  doing  the  same,,  and 
delivering  up  the  vessel  and  cargo  t6  the  barge  of  Tous- 
saint, by  which,  &c. 

The  cause  was  tried  before  Mr.  Justice  Livingston,  at 
the  New  York  sittings,  in  January,  1805.  At  the  trial  the 
plaintiff  examined  his  captain  as  a  witness,  and  read  the 
deposition  of  one  of  the  crew  of  the  schooner,  from  which 
it  appeared  that  the  vessel  and  cargo,  both  the  ^bona  fide 
property  of  the  plaintiff,  a  Danish  subject,  sailed  from  St. 
Croix  bound  to  Acquim,  a  port  in  Hispaniola,  about  ten 
leagues  from  Jacmel,  and  had  arrived  within  four  or  five 
leagues  of  their  destination,  when  they  were  brought  to 
by  the  General  Green,  a  boat  from  which  boarded  the  Wil- 
liam and  Mary,  took  possession  of  her,  ordered  out  all  her 
hands  but  the  mate,  and  carried  them  on  board  the  de- 
fendant's ship.  That,  immediately  after  this  was  done,  the 
frigate  proceeded  in  company  with  the  schooner  towards 
Jacmel,  and  having  arriv^  off  that  place,  fired  some  guns, 
within  an  hour  after  which  an  armed  barge  came  out  from 
that  port,  commanded  by  a  white  officer  in  uniform,  said 
to  be  Toussaint's,  and  manned  with  negroes.  That  the 
officer  came  on  board  the  frigate,  delivered  letters  to  the 
defendant,  and  received  some  from  him.  •  That  the  French 
officer  commanding  the  barge,  the  master  of  the  William 
and  Mary,  and  the  captain  of  another  Danish  vessel  brought 
by  the  defendant,  dined  with  him.  That  about  two  hours 
after  dinner  was  over,  the  defendant  gave  back  ihe  papers 
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of  ihe  William  and  Marj  to  her  captaiD,  and  sent  him  in 
the  frigate's  boat  on  board  his  own  vesaeli  alongside  ot 
which  he  arrived  about  the  same  time  as  the  Frenoh  barge, 
which  had  quitted  the  (General  Green  a  little  before  the  de- 
parture of  her  own  boat  That,  finding  the  French  were 
getting  on  board  the  schooner,  the  captain  of  her  claimed 
protection  from  the  American  offiqiQr  who  had  conducted 
him  from  the  frigate,  but  he,  without  replying;  went  back 
to  his  own  ship  then  lying  within  gun-shot  Upon  this  the 
schooner  and  her  cargo  were,  by  the  crew  of  the  barge  who 
had  taken  possession  of  her,  carried  into  Hispaniola,  where 
they  were  shortly  after  condemned  as  prize  to  a  privateer, 
to  which  the  barge  that  had  taken  them  belonged. 
That  *the  mate  of  the  William  and  Mary  was  [*122] 
claimed  by  the  defendant  as  an  American,  and 
given  up.  That  within  a  few  days  after,  the  General  Green 
being  still  off  Jacmel,  55  bags  of  coffee  were  brought  on 
board,  weighing  l,0001be.,  which,  as  was  understood  and 
believed  in  the  ship,  was  a  present  to  the  defendant  from 
Toui^nt  On  the  cross-examination  of  the  master  of  the 
William  and  Mary  it  appeared,  that  another  Danish  schoo- 
ner, which  had  also  been  brought  td  by  the  General  Green, 
had  escaped  capture  by  following  the  advice  of  the  de 
fendant  in  keeping  under  his  lee,  and  that  the  witness  him- . 
self  entertained  no  idea  of  being  captured  till  he  saw  the 
Frenchmen  getting  into  his  vessel.  On  the  part  of  the  de- 
fendant was  exhibited  a  part  of  his  instructions  from  the 
navy  department,  by  which  he  was  directed,  in  order  to 
carry  into  effect  the  act  "  for  suspending  the  commercial 
intercourse  between  the  United  States  and  France  and  the 
dependencies  thereof,"  to  take  and  send  in  vessels  covered 
by  Danish  and  other  papers,  if  suspected  to  be  really  Ame- 
rican. Testimony  of  the  defendant's  general  character  was 
then  offered,  and  objected  to,  but  admitted,  because  the 
imputation  of  a  gross  fraud  was  attempted  to  be  proved 
by  mere  circumstances,  and,  therefore,  evidence  of  general 
character  certainly  admissible.    The  defendant  then  ad« 
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Clabk  again9t  Frost  and  Wife. 

AfBdavits  or  documents  in  support  of  a  deponent^s  character,  which  has  been 
impeached,  may  be  read,  thoagh  copies  have  not  been  senred ;  but  if  thej 
onlj  in  a  collateral  waj  establish  his  character,  by  proving  the  truth  of  the 
ground  of  motion,  which  has  been  contradicted,  they  are  inadmissible.  An 
affidaTit  by  a  third  peraon,  of  &cts  m  the  knowledge  of  a  party,  on  which 
the  application  is  founded,  cannot  be  read,  as  it  ought  to  be,  by  the  party 
himself;  and  if  he  be  unable  to  attend  a  commissioner,  the  oommiasioner 
ought  to  go  to  his  house. 

Sdconds,  on  an  application  to  set  aside  a  default  and  all 
subsequent  proceedings,  relied  on  an  affidavit  made  by  the 
defendant's  son,  setting  forth  an  agreement  to  stop  all  fur* 
ther  measures'  in  consequence  of  a  settlement  then  made, 
and  showing  as  a  cause  for  the  deposition  being  by  the  son, 
that  Us  parents  were  so  old  and  infirm  they  could  not  go 
to  a  commissioner  to  be  sworn,  but  that  he,  the  deponent, 
having  been  employed  to  take  care  of  their  interests,  was 
perfectly  acquainted  with  the  merits  of  the  cause,  and  all 
that  had  taken  place. 
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Bogert  T.  Baooroft 


*    HOUOES  against  Wtt,t«taiih, 
terioe,  bflMTiDgAtthehooaedfanagenti  diooUiUtohtodbsei^   . 

Thk  affidavit  of  Benrioe  of  notioe,  stated  it  to  hare  been 
"  by  leaving  it  at  the  dwelling-house  of  the  agent  of  the 
attorney." 

Per  Curiam.  It  is  not  sufficient  You  ought  to  have 
stated  that  the  agent  was  absent,  and  to  whom  delivered.[l] 


[*127]  *BooEBT  against  Bangboft 

A  Botioe,  signed  bj  a  oounael  for  the  attorney  on  record,  is  good,  if  the  at-' 
toraej  has  abaoonded :  bat^  generallj,  all  notioesi  Aa,  most  be  in  the  name 
of  the  attoniej  in  the  suit 

Williams  moved  in  this  cause,  on  a  notice  signed  bj 
himself  ''  for  A.  B.,"  the  attorney. 

W.  P.  Van  Ness  excepted  to  the  signature^  as  not  being, 
that  of  the  attorney  himsel£ 

WxOiams^  in  reply.  He  is  in  embarrassed  circumstances, 
and  could  not  be  found.  But,  independant  of  this,  the  sig« 
nature  is  sufficient  Stipulations  signed  by  counsel  alone 
have  been  held  good ;  {WiUcox  v  WoodhaU,  1  Caines'  Bep. 
250;)  so  his  subscription  to  a  case  made  at  a  circuit  is  suf- 
fldent 


[1]  Benrioe  on  a  Sondayof  a  notioe  is  void.  JMd  t.  Patrk^  20  Johns.  Bep. 
140. 

Where  two  attomejrs  are  in  partnership,  the  business  being  done  in  the 
name  of  one,  serrioe  of  papers  ma/  be  on  either.  Zonwag  v.  McKQhipt  I 
Cowen,  416. 
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Jackflon  ▼.  Fei^g^usoD.' 

.  Per  Curiam.  Under  the  circumstances  of  this  case,  W6 
think  the  signature  sufficient  But  we  do  not  bj  this  mean 
to  say,  that  subjoining  the  name  of  a  counsel  in  a  causey  is^ 
in  these  incidental  proceedings,  adequate  to  that  of  the  at* 
tomej.    We  rather  think  it  is  not 

Motion  denied. 


Jackson,  ex  dem.  Fisher,  against  FEROUSOisr. 

Th»  oowi  wiU  not  indulge  to  the  next  non-enumerated  day  to  prepare  ai&- 
dATiti  in  oppoettion,  unlew  the  par^  asking  the  indulgence^  can  allege 
some  reason  why  he  was  not  prepared. 

On  a  motion  for  a  judgment  as  in  case  of  non*8uit^  after 
due  service,  and  when  the  attorney  was  in  court,  the  coun- 
sel  for  the  plaintiff  asked  till  the  next  non-enumerated  daj 
to  prepare  an  affidavit  in  opposition. 

Per  (hriam.  To  entitle  to  such  a  favor,  some  reason 
should  be  offered  evincing  why  the  affidavit  could  not  be 
prepared;  because  the  period  of  service  ordered  by  the 
rules  of  the  court,  is,  otherwise^  presumed  sufficient  to  en* 
able  the  party  to  be  ready. 

Motion  granted. 


Thb  Prbsidbnt  and  Directors  op  the  New  Windsor 
Turnpike  Boad  against  Wilson. 

The  tenrt  wiU  not  change  the  eemte  In  a  turnpike  cause^  on  an  affidaWt  stat- 
ing the  dispoeition  of  the  county  to  be  unfavorable  to  turnpikes^  though  ft 
may  be  a  good  reason  for  applying  for  a  struck  jury. 

FiSK,  in  an  action  for  running  a  road  parallel  to  that  of 
the  corporation  in  order  to  draw  off  and  injure  the  toll, 
moved  to  change  the  venue  from  Orange  to  New-York,  on 
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.  JacksostT.  StU.QSi 

an.  affidavit,  &taJ;ing,  tbat^  from-  the  prejudioes  of  tha  coainl;j 
againat  turnpike  roads^.  aa  impartial  trial  ooaldi  not  bd.  bad«. 

Per  Curiam^  stopping  Henry.  It  is  impossible  to  coneeivei 
tfiat,  in  80  large  a  county  as  Orange,  twelve  indififerent  men 
cannot  be  obtained  to  tr^  a  cause  against  an  individual,  for 

bis  sole  act.  In  such  small  counties  as  Richmond, 
[*128]    *  where    fishery  rights    are  concerned,   in  which 

almost  the  whole  community  is  interested,  the  gene- 
ral  dispositions  of  the  people  may  warrant  the  application  ; 
but  if  it  be  allowed  in  the  present  instance,  on  every  turn- 
pike cause  we  shall  have  similar  requests.  Why  not  go 
into  Dtttohess^  if  it  were^  necessary  to  take  the  trial  to 
another  county?  The  present  motion  miist  be  denied, 
though  the  reason  on  which  it  is  founded  might  be  a  good 
reason  for  asking  a  struck  ju2ry*((]i). 


Jackson,  cx  dem.  Boor,  against  Stiles  ;  Vanbuskerk, 

Tenant. 


DtpoaUibMliNBfiiBe.oominiHtoiieny  fta,  mmk.  bo*  sigoed  V^  than  with  tb«ir 
names  of  office. 

It  was  ruled,  in  this  cause,  that  the  jurats  of  affidavits 
taken  before  judges  of  the  common  pleas,  or  commissioners, 
must  be  signed  by  them,  with  the.  addition  of  their  official 
descriptions ;  judges  of  the  common  pleas  to  style  them- 
selves such,  and  commissioners  to  specify  that  they  are 
so.[l] 


(ii)8Bfr2b6M»t.T^Aiiidar,IQiinaalBapi48S,ii»(&^  StBrnMr-^  amHfh 
Ml  ibid  49%  Ik  (0.) 

[1]  The  copy  of  aa  aiBdavit.  aeevod  on  1i»  oppoirilitptB^  nesck  not.  be 
signed  with  the  deponent's  name^  nor  have  the  jurat  Ldvinf^ton  r.  CheU' 
Am»  2X^,4*79. 

Xf  tlie  affidavit  begin  with  the  deponeafcls  aasNi  it  is  aianflbienfc  Bigningk 
BiBgr.  ^pioer,  3  Cai.  B.  190;.  Jafkfoneaiim.  Kmyfln  v.  nrg^  3  J.  B.  640. 
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.JLta^ilMUflt  is  a6feoUTO,>«iironi%>bcMbrea'dcipiit7Cletk.  Kttrton^.  Mt,  t 
Wen.  260.    Altered  hy  statote,  Lews  of  k99\,  p.  «T». 

When  a  statute  reqaires  an  affidavit  without  directing  before  whom,  ii 
may  be  talcen  before  anj  one  authorized  to  talce  an  -affidavit  Wood  y.  The 
Ji^tum  Oo,  ^tefi^  9  Com.  194. 

'An  vAdanrtt  taken 'Mbve  a  notary  ^iftlio  df  (N'vw  HanpsUre  alio  wed  1o 
I^TOid.    Ai£A«ry.Xa(M;'4€tanr.i4V. 

The  4>ffloe  of  eommissionere  to  take  affidavits  vnder  the  aotof  1&18,  in  tbe 
dties  become  vacant  by  the  appointment  of  new  oommisaionerB  for  the  cities 
under  fhe  act  bf  1823.    Browmt  v.  Mome,  3  Cow.  ^57. 

The  act  (sees.  41,  ch.  56)  of  the  24th  Uarch,  1818,  authorizing  fhe  appoint 
ment  of  commissioners  to  perform  certain  duties  of  a  Judge  of  the  supreme 
«Mrt,  «d  «ot  sopewe4lei|iie  ommolssiwen  appolmtodtiy  that  oourt  for  tak- 
ing Mdavfto.    ^oMV.  v9Mlh»  16'J.iL  333. 

In  collateral  matters,  as  on  a  motion  Ibr «  eomnHssion  to  examine  ^Ml^ 
■esMS  abraad,  Mdavita  inay  betaken  before  a  magfStMte^  er  public  ^tfAoer 
MtefUiefllste.    JfoeMI  t.  M^  13  J.  It.  «38. 

Ati  riMavft  taken  l>efore  an  ^Ooer  frtio  is  an  attorney  In  tiie  caoseoauittl 
be  read.     Titykr  v.  JSTafa^  13  J.  R.  340. 

But  oWr  wb«re'#iiolh  <dlk»r  is  eal^oimBseltelke  6au0e,4iBdiiot«tteRiey. 

So,  ^ere  lie  to  Mt  Itttoniey  of  teooM,  Ihoogh  \mMi%  paHiMr  ef  lbe«l- 
tomey  of  record.    BaJBknbaek  v.  WMUaher,  17  J.  R.  2. 

2f ttHgee  of Ifoe  ooai^  x^  oositton  -pleas  «pe,  ec  ^kia,  commissidDefe  of  Iho 
■opremeeoarttotAeafldavtls.  BbpMUM  V. Mmda^rndk,  6  X  R.  334.  llf. 
¥.l)!g.,pp.44,4«. 


Brooks  against  HuiiT. 

The -affidavit  to  ground  motion  for  judgment^  as  incase  of  QOD-saitt  must 
«bow  where  the  veoue  was  laid. 

Henry  moved  for  judgment  as  iu  case  of  non-suit,  on  an 
affidavit  merely  steikig  for  "not  bringing  the  cause  to  trial 
at  the  fatst  cfreait  4ti  moA  ftr  tlie  county  cf  Mo&tgODMiy^" 

according  to  tfae  practice  of  the  court 

Parisj  contra,  objected  that  it  did  not  specify  wbete  the 
t«Rtie(a)  was  laid. 

(a)  This  ingredient  is  not  required  by  the  English  praotioe.  See  Tidd% 
IPormi^  194;  I  6elL  Praa  866,  q. 


lS8a  CASES  IN  THE  SUPREME  COITBT. 

'*'"'"'  "  'Will* 

Brooks  T.  HuDt 

Htmy  insisted  it  appeared  from  irresistible  implicatiDn 
to  have  been  in  Montgomery. 

Per  Curiam.  The  affidavit  is  defectiye.  Had  tbis  cause 
been  with  a  venue  in  New  York,  the  same  mode  of  swear- 
ing would  have  entitled  you  to  your  judgment  We  are  not 
to  infer  facts  from  affidavits^  when  the  party  has  it  in  his 
power  to  state  them  positively.  The  motion  must  be 
denied.[l] 

[1]  Tho  aflldaTit  dioiild  U  made  hf  the  defeaaaiii*a  attofnaj  bioBSoU;  sad 
■herald  lUte  that  iho  cacue  was  nol  tried.  Jbefewn  esdmk  iii^oa(%  r.  Wood' 
IPPtA.  a  OaL  R  136L    J9M  t.  Jfiwra^  3  HOI,  44t. 

The  aflidaTit  upon  whieh  to  move  for  Judgment  as  in  case  of  a  noft-sait| 
must  show  there  has  been  a  drouit  at  whieh  the  plalntur  might  have  tried 
hisoause.  The  court  wiU  not  take  Judicial  notiee  that  there  has  been  such  a 
oircnit    Anonymous^  6  Cow.  888. 

It  is  not  neoessaiy  to  state  in  the  aiBdaTit  that  the  cause  might  have  been 
tried,  had  it  been  noticed  where  the  venue  is  laid  in  anj  other  than  New 
Yorlc;  when  the  Tenue  is  laid  then^  such  ihct  must  be  stated.-  AwMi  t. 
Barnes,  13  J.  K  168. 

I  In  a  case  decided  in  1808|  where  the  venue  was  laid  in  Essex,  It  was 
shown  that  had  the  cause  been  notioed,  it  oould  not  have  been  tried;  the 
court  hM  the  excuse  insuffideni^  saying  that  the  rule  adopted  in  respect  to 
New  Toik  causes  was  not  intended  to  applj  to  countiy  causes.  Bom  r. 
Vausiktm,  3  J.  B.  443.    See  Cfmri$  t.  Moon,  1  J.  R  483,  and  preceding 


A  defendant  is  bound  to  show  affirmatiyeljr  that  a  drouit  has  been  held, 
at  whidi  the  cause  might  have  been  tried.  MaUar  9/  BrtMroet,  8  Oow. 
388. 

An  afttdavit  to  found  a  motion  for  Judgment  as  in  case  of  non-suit  maj  be 
made  bj  the  defendant  as  well  as  hj  the  altomej ;  but  tfie  affidavit  of  the 
dark  of  the  attorney  will  not  be  received.  Ames  v.  Merriman,  9  Wen.  488. 
8ee  Bird  v.  Mwn,  8  Hill,  447. 

On  moving  for  Judgment  as  in  case  of  non-suit,  it  is  enough,  prima  fade, 
tiiat  the  defendant's  affidavit  show  that  the  plaintiir  had  noticed  the  cause 
for  trial  at  the  circuit,  where  it  is  alleged,  he  omitted  to  Ifj,  without  ex- 
piesdj  stating  that  the  venue  was  laid  thera.  Oeee  v.  Bikta^  ft  Cow. 
411    N.T.Dig.,voL8,p.224,dMg. 
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JaokKMi  r.  Valfloliiw. 


Jackson,  ex  dem.  Goblet,  against  Yalsntink. 

K«ither  Jadgment  m  In  ease  of  noD-«oit|  nor  oosta^  nof  itipulaitioii,  wbere^  ftoni 
•11  anteoedent  oaons  being  relinqnished  under  a  belief  that  th^  ooald  nol 
eome  on,  a  yooug  iaae  got  an  unexpected  chanoe  of  trial 

Where,  on  the  last  day  but  one  of  a  circuit,  there  ap- 
pear 80  many  old  causes  to  be  tried,  that  the  judge  him- 
self is  of  opinion  it  seemed  impossible  a  young  issue  could 
be  brought  on,  and  firom  this  conviction,  so  many  of  the 
suitors  go  home  that  an  unexpected  opportunity 
offers  of  trying  a  *young  cause,  the  plaintiff  in  [*129] 
which  had,  with  his  witnesses,  left  the  circuit,  the 
court  said  he  was  not  in  default;  and,  on  a  motion  for 
judgment  as  in  case  of  non-suit,  not  only  refused  the  ap- 
plication, but  excused  from  costs  and  stipulation. 


EiBBB  and  Trnrs  against  Stoddabd. 

To  gain  a  prioritj  on  a  motion  ibr  Judgment  upon  a  friToloua  demurrer  the 
Botioe  must  state  the  lH?61ouflieai  as  the  ground  of  appUoatk»L[l] 

Emotf  moved  in  this  cause  for  judgment  on  a  frivolous 
demurrer,  on  which  account  he  claimed  a  priority,  upon  a 
simple  notice  of  bringing  on  the  cause  to  argument 

PerOuriam,  Your  notice  should  have  stated  that  you 
meant  to  apply  on  account  of  the  fiivolousness  of  the  de- 
muzieTi  otherwise  you  cannot  gain  any  pteference. 

Motion  denied. 

[i]  Bee  JfeOAt  V.  iftSiy^  S  Od.  B^  ^  100^  and  MM  QlM. 


iS9  OASBB  VX  THE  SUFOraOB  COURT. 


WiLLlAKS  against  Gbeen. 
Biil«  for  reference  at  *  circait  U  void,  award,  of  course  set  aitide^  bot^  aa  aot 

It  was  ruled  that  a  circait  court  caniuA  order  a  cause  to 
be  referred  under  the  8tatate.(a)  That  au j  award,  there- 
tba[%  under  a  rule  for  a  referenoe(i)  granted  at  a  oii«uil^ 
ni»8t  be  set  aside^  but  without  oobUi^  as  ibe  rule,  tho^gk  ja 
ludlitji  is  an  act  9f  the^XMu^ 


CioFFiK,  Execufibr,  against  Tract. 

OQKdMD$  a  jiidgiD«at  10  a  jasti»'fl  omMi  miSlwsiffm  it  jmiaAkMioa  la  a 
Boit  bjT  an  ezecotor. 

In  Error  from  a  102^  court,  the  defendant  relied  on  the 
now  plaintiff's  having  confessed  judgment  in  the  inferior 
tribunal,  and,  therefore,  this  case  was  distinguishable  from 
those  in  which  the  court  had  determined  an  executor  could 
not  sue  before  a  justice  of  the  peace. 

Per  Curiam.  Consent  will  take  away  error,  but  neither 
that  nor  confession  will  give  jurisdiction.[I] 

N.  6. — ^This  cause  was  tried  in  the  court  below  before 
the  act  of  the  last  sessicvi. 

(a)Actlbr«beaaiflD4nwiit0rtelaiir.    1  Bvr.  Xswi^  BM^ «  1 

(p)  See  1  Caines*  Rep.  p.  t,  n.(&.) 

[1]  Jiuticea'  courts  can  take  nothing  bj  implioatioa ;  bot  are  afcriotif  oon- 
flned  to  the  anthori^  given  them  by  atatate.  (1  J.  Oaa  20;  1  Oal  19L) 
Tlie  ftle  if  weU  aelded,  that  If  a  JxttticeB'  coart  acta  in  asitttler  dTwhiotiflie 
atataite  haa  giwa  it  no  jqriadtotion,  ite  ytoDaaiiasi-aw  abaotaHiy  void.  (VI 
J.  B.  Ii5 ;  3  Cow.  Sff9 ;  IIJ.  R.  176.)  Nor  can  the  partiea  confer  Joriadio- 
tion  bj  their  own  acta.  Thua,  if  a  juatioea*  court  tiy  an  action  for  dander, 
libel  or  aasanlt  and  batteiy,  theprooeedinga  are  void,  Jthqogb  iha  pactiea  Ap- 
pear and  oonaent  to  go  to  trial  j(3  Obw.  ^209;  1  Wend.  210 ;  BS,K  lOS 
14  J.  R.  432.) 


ALBAmr,  AVG^Vffr,  laMk  isO 


6lMka«viok  V.  PhUlipa. 


Shadwick  against  Phllips. 

SriM  Tula  napcotiiig  Maturing  «gMelBeiit8Uitowii^    extends  to  pntlaiin 
thfi  Boi%  BM  well  as  to  attorneys.    See  1  Cainea'  Bep.  148,  n.  (cl) 

Ok  an  application  for  judgment  as  in  case  of  non-suit  for 
not  proceeding  to  trial,  the  affidavit  stated  tbat  the  plaintlfl^ 
tts  he  was  going  to  subpoena  his  witnesses,  Riet  the  defend- 
'anti  who  said  he  could  not  procure  his  in  time,  and  begged 
liim  not  to  bring  on  the  suit  This  he  consented  to,  and 
tiie  verbal  agreement  thus  made,  it  was  insisted, 
took  the  case  *out  of  the  operation  of  the  twelfth  [*180] 
Tule  of  April,  17WJ,  which,  it  was  argued,  was  ob- 
ligatory only  on  officers  ot  the  court. 

ItooMPSOK,  J.  The  simple  question  is,  as  to  the  validity 
of  the  agreemenrt ;  whether  the  court  is  not  bound  to  notice 
i%  though  not  reduced  to  writing.  Our  rule,  (Cole  9J  is, 
^That  no  private  agreement  or  consent  between  the  par- 
ties, &c.,  shall  be  alleged  or  suggested  by  either  of  them 
iq^iBSt  the  other,  unless  the  same  shall  be  reduced,*  &c. 
We  think  that  it  ought  to  extend  to  parties  as  well  as  «t* 
tomeys  in  the  suit.  Such  must  have  been  the  intention  <tf 
*die  court ;  otherwise  it  would  have  been  restrained  to  sudh 
as  were  entered  into  T)etween  irttorneys.  The  words  of 
Ihe  rule  warrant  our  determination.  It  is  as  necessary  be- 
tween parties  as  their  attorneys,  and  enforcing  this  con- 
struction will  prevent  mudi  altercation.  There  is  no  diffi- 
tfdty  in  reducing  any  agreement  into  writing.  In  the  pro- 
sent  instamce,  indeed,  the  existence  of  the  engagement  is 
not  contncdtcted,  but  it  is  not  admitted;  and  if  it  be  of  no 
validity,  it  was  unnecessary  it  should  be  denied.  Tbeie 
may  be  a  hardship  in  this  case,  but  the  court  cannot  violate 
irhat  th^  think  a  proper  aixd  correct  rule  to  enforce.  But 
even  the  hardship  will  in  some  degree  disappear,  if  we  ad- 
vert  to  the  affidavits^  whioh^rtaie  iiuathefOfftiMdafanned 
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ShMlwick  ?.  PhilUpc 

their  attoraejs  of  the  arrangemeDt  It  was,  therefore,  their 
duty  to  go  on,  notwithstanding  what  passed  between  their 
clients. 

Spkncer,  J.  I  cannot  coincide  in  this  decision.  It  is 
tme,  with  the  general  law  of  the  land  no  man  is  supposed 
to  be  unacquainted,  and  therefore  ignorance  of  it  is  no 
excuse.  But  this  presumptive  knowledge  is  not  to  be  ex* 
tended  to  our  private  rules  of  court  Our  officers,  indeed, 
may  be  supposed  conusant  of  them,  for  they  are  intended 
to  be  always  present  here  in  person.  In  the  case  now  before 
US  the  rule  operates  most  unjustly.  A  plaintiff  on  the  way 
to  subpoena  his  witnesses  meets  a  defendant,  and  to  oblige 
him,  because  he  could  not  be  ready  with  his,  consents  not 
to  bring  on  the  cause,  and  merely  on  account  of  this  agree- 
ment not  being  reduced  to  writing,  he  is  now  to  be  non* 
suited.  I  think  the  practitioners  in  this  court  were  the 
sabject  matter  of  the  rule,  and  it  ought  to  affect  them  only* 

Tompkins^  J.    I  fully  concur  in  the  opinion  last  given. 

*LiviNasTON,  J.  I  did  not  intend  to  have  given  [*181] 
my  reasons  for  coinciding  with  the  decision  pro- 
nounced by  Mr.  Justice  Thompson.  But  to  me  it  appean 
of  more  importance  that  the  rule  should  apply  to  parties 
than  attorneys.  The  latter,  if  they  abide  honorably  by 
their  engagements,  know  exactly  the  extent  of  them,  and 
to  what  they  apply ;  but  a  suitor  can  hardly  ever  determine 
the  effect  of  his  own  words,  and  we  shall  have  eternal  dis* 
putes  upon  how  &r  they  mean  to  ga  The  construction 
now  made  is  clearly  within  the  letter  of  the  rule,  and  were 
it  to  be  made  anew,  I  should  be  for  its  comporting  with  the 
present  decision.  [1] 

EsNT,  Ch.  J.  The  defendant  takes  nothing  by  his 
motion. 

11]  8m  BaU  ofH.  T.  SapvMM  Ooart^  Na  8t  of  1881 
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Bnmdt  ?.  BenUuL 

Fall  and  Smith,  Overseers  of  the  Poor  of  New  Wind- 
sor, against  Belknap. 

Pkiotioe  on  aigumeats. 

If  an  affidavit  of  service  state  that  the  party  did  aerve 
his  opponent  with  notice  of  bringing  on  the  cause  to  argu- 
ment, it  is,  without  setting  forth  or  producing  the  notice 
itself  sufficient  to  entitle  to  judgment^  if  the  opposite  side 
do  not  attend. 


Brandt,  ex  dem.  Palmeb,  against  Berrian. 

Though  agreements  be  not  in  writing,  and  though  thej  be  not  on  that  ao- 
ooonl  resisted,  but  admitted,  the  court  will  not  give  effect  to  them,  if  tha 
par^  do  not,  by  oonsent^  waire  the  want  of  redudog  to  writing. 

Tms  was  an  application  for  the  costs  of  the  last  oircoU 
at  West-Chester,  npon  an  affidavit,  that  jnst  as  the  plaintiff 
was  ready  for  trial,  the  defendant  verbally  agreed  to  leave 
the  matter  to  arbitration,  which  he  had  since  refused  to  do, 
though,  from  a  reliance  on  his  promise,  the  cause  was  no£ 
brought  on. 

Munro  admitted  all  the  fiiets,  but  said  he  was  not  au- 
thorised to  consent  to  the  motion. 

Per  Curiam.  Though  an  agreement  by  parol  is  ad- 
mitted, and  its  being  merely  verbal  not  urged  against  it,  or 
relied  on,  if  not  consented  to,  it  cannot  have  effect  But  in 
this  case,  the  plaintiff  is  premature  in  his  application.  He 
must  wait  till  the  costs  of  suit  are  taxed,  and  then  he  will 
be  entitled  to  them.[l] 

Motion  denied. 

ri]  See  a  OaL  Rapi,  i».  96,  oaaaa  ottod;  also  nda  3T  Supreme  Courts  1861. 
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Jmbkkl  9.  cHwnl. 


Jackson,  ix  dem.  Bobekrans,  against  Howd. 

AlBdavit  of  service,  stating  it  fh>m  iDformation  of  a  derk  who  bad  indone4 
the  papers  senred,  and  had  qaitted  the  Btate,  is  good. 

The  affidavit  of  service  was  by  the  attorney,  on  infbr- 
nultioQ  jGrom  his  clerk  that  it  had  been  daly  made, 

[*182]  according  *to  an  indorsement  on  the  notice  pro- 
duced, made  by  the  cleric,  who  had  quitted  this 

state,  and  gone  into  Contiecticut|  where  he  then  was. 

Per  Chmam.    The  affidavit  isaufficieot,  and  as  full  as  the 
circumstances  of  the  case  would  admit. 


Olney  agaitiBt  Baook. 

Vfhtm  anagfeewMit  entered  Into  after  noiiee  of  moiloii,  dees  iMt  veaeh  th« 
end  dfthe  ai^pUcatioa,  It  irill  not  be  oonstmed  to  be  ttmriverof  U;  and  if 
toMi  misapprehendon  it  be  ao  considered,  and  a  defaoU  anterod,  on  «i> 
piration  of  -an  order  to  atay  proceedings^  sobaeqaent  to  which  the  motion 
is  made  and  obtained,  the  delkul^  thouglli  regolar,  will  be  aet  itfide  oa 
cnata  and  tema. 

Ak  order  had  been  obtained,  on  behalf  of  the  plaintiff, 
to  stay  proceedings  till  the  fourth  day  of  last  term,  for  the 
purpose  of  affording  an  opportunity  to  move  ibr  a  rule, 
directing  the  justice,  in  the  court  below,  to  amend  his  re- 
turn, by  inserting  a  written  document  adduced  in  testimony 
before  liim.  By  some  accident  the  attorney  intrusted  widi 
the  papers  did  not  arrive  in  New  York  till  after  the  fourfli 
day,  and  on  the  sixth,  the  defendant  entered  b  de&ult 
against  the  plaintiff  for  not  assigning  errors  according  to 
notice,  after  which  the  plaintiff  on  the  last  day  of  the  term, 
obtained  his  rule  to  amend,  no  one  appearing  to  oppose. 


JfJiBAJfT^  AHQVm,  y¥>h 


QkmjYi. 


Wooduxnih^  on  these  facts,  detailed  by  affidavit,  moved 
to  set  aside  the  default  and  subsequent. proceedings. 

Foote,  contra,  relied  on  a  stipulation  entered  into  betweeit 
tb^  attorneys  in  the  cause,  by  which  it  was  agreed  that  tb«( 
written  evidence  referred  to  in  tfaevetiim,  waa<  the  order  or 
draft  therein  mentioned.  This,  he  contended,  was  adequate 
tD  the  amendment  to  be  moved  for,  and  sfiperseded  die 
aocessity  of  application ;  therefore,  errors  not  being  assigned 
aH  the  time  the  order  expired,  the  defeadant  wad  regular  in 
his  de&ult 

WoodtvorAj  in  reply.  The  stipulation  reached  only  to 
the  identity  of  the  paper,  the  mere  production  of  which  was 
not  evidence,  and  the  object  of  the.,  motion  was  to  procure 
a  return  of  it,  to  show  it  was  no  testimony,  without  being 
corroborated  by  witnesseis.  Besides,  when  a  party  does  not 
appear  to  oppose,  he  waives  all  objeotiona(a)  JEkfiart  v. 
BeamMTtf  2  Caines'  Sep.  879. 

Per  Ouriam.  The  stipulation  was  defective,  for  the  ob- 
ject  of  the  plaintiff  could  not  have  been  obtained  by  it ; 
nor  does  it  state  to  have  been  made  with  a  view  of  super* 
seding  the  necessity  of  an  application  to  the  court.  But 
the  order  to  stay  proceedings  having,  in  fiK^t^  expired  be- 
fore the  default  for  not  assigning  errors  was  en* 
tared,  the  defendant  *was  regular;  though,  as  [*138] 
dieie  has  been  some  misapprehension^  and  a  delay 
firom  accident,  it  must  be  set  aside  on  payment  of  costs  and 
asaigning  errors  in  twenty  days. 

t«}See«fiidbmiy.  OOm^  on^  88,  n.  (&) 
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Quiek  T.  Merrill 


Tettsis  Quick  against  Merrill. 

KbUce  of  ban  imports  nbtloe  of  retainer  as  attomej. 
If  tbe  mlsprisioii  in  entitling  a  eanae  do  not  mlalead,  or  be  not  Booh  aa  to 
likely  to  do  aa^  it  will  not  pitjadioe. 

It  did  not  appear  tbat  notice  of  retainer  of  attorney  for 
the  defendant  had  been  received,  bat  notice  of  bail  was 
admitted,  an  exception  to  which  was  taken,  (on  a  motion 
to  set  aside  a  de&alt,  and  other  proceedings,  accompanied 
by  an  affidavit  of  merits,)  that  it  was  entitled  "  Benajah 
Merrill  ada.  Jennis  Quick  f  and  the  want  of  notice  of  re- 
tainer was  also  urged. 

/%r  Curiam.  Notice  of  bail  necessarily  imports  a  notice 
of  retainer  as  attomey.(a)  As  to  the  title  of  the  notice,  the 
mling  principle  is,  that  if  the  party  served  be  not  misled, 
or  the  papers  be  not  such  as  evidently  may  mislead,  a  mere 
clerical  misprision  shall  not  prejudice.  It  does  not  appear 
that  there  was  any  other  cause  depending  against  Merrill. 
In  liberal  practice  the  notice  ought  to  have  been  received, 
and  the  objections  must,  therefore,  be  overruled* 

(a)  After  notice  of  retainer,  all  subsequent  notices  must  be  on  the  attor- 
ney. Driggs  y.  Van  Loon^  Cole,  60 ;  Vide  Code,  s.  417,  1852.  Where  notice 
of  retainer  has  been  received  from  two  attorneys,  the  plain UflT  cannot  appear 
to  recognise  one^  and  yet  serve  the  other.  ITKedy  ads.  Morriaon^  Cole^  61. 
If  sent  by  mail  it  is  good.  Church  ads.  Kane^  Gainers  Praa  66 ;  DOtrmgham 
V.  Lamii^  Id.  ib.  It  seems  that  the  general  principle  is^  where  the  notice^  aa> 
given,  does  not  mislead,  it  is  good.  See  Doe  v.  Am,  4  Esp.  Rep.  186 ;  Baikm 
V.  fforriMn,  3  Bos.  &  PuU.  1.  Even  a  copy  of  an  answer  in  chancery,  signed 
*'  Amey  **  but  entitled  "  Eamy,*'  was  held  to  support  an  allegation  in  tlie 
declaration  of  an  answer  of  "  Eamy.**    SaUer  v.  Turner,  2  Camp.  87. 
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Jaokion  ▼.  BtUei. 


BoYCE  against  Morgan.* 

The  iMoing  of  the  warrant  or  summoiis  in  a  Jnstloa't  ooart|  istha  oommenoe- 
kofthaaait 


Ik  Erbob  on  eertioran  upon  an  agreement  entered  into^ 
on  the  28th  of  December,  not  to  sue  a  third  pei^n,  the 
gravamen  was  laid  that  he  since  that  time  had  sued,  and 
the  summons  was  dated  on  the  day  of  the  agreement  On 
this  the  defendant  below  insisted  on  a  non-suit ;  but  the 
plaintiff  refusing  to  submit  to  it,  a  verdict  was  given  in  his 
lavor.  It  was  now  contended  that  the  levying  fhe  plaint 
was  the  commencement  of  the  suit ;  but  the  court^  on  the 
authority  oiLowry  v.  Lawrmos^  1  Caines'  Bep.  69,  ruled, 
that  issuing  the  summons,  or  warrant,  was  the  beginning  of 
t!he  action,  and  reversed  the  judgment ;  the  suit  appearing 
on  the  face  of  the  record  to  have  been  instituted  previous 
to  any  cause  of  action  accrued.[l] 

Judgment  reversed. 


Jackson,  ex  (2sm.  Norton,  agaiwi  Sulks  ;  Grovxb» 
Tenant 

la  igeotmen^  if  the  tenant  swear  to  a  good  and  sabatantial  defence,  the  oonrt 
will  set  aside  a  regular  de&alt,  entered  in  conseqnenoe  of  the  tenant's  mlt> 
take  in  imagining  that  the  supreme  court  was  held  at  the  circuit 

BusssL  moved  to  set  aside  the  default  and  all  subse- 
quent proceedings,  on  an  affidavit  admitting  due 
service  of  *the  declaration  and  notice,  but  adding,     [*184] 
that  he  thought  the  supreme  court|  at  which  he 
was  noticed  to  appear,  sat  at  Salem,  in  the  county  where  the 
lands  in  question  lie ;  nor  did  he  know  to  the  contrary  till 

[1]  8m  Watflcmaa'sN.  T.  Tr.  p.  66^  dnq. 
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WUan  ^  GKuliric 

a  few  days  before  the  circuit  court,  when  he  was  first  in- 
formed that  the  supreme  court  did  not  sit  at  Sa]em,  and 
that  the  court  held  tl^rs  was  oulj  for  the  trial  of  issues 
jdned  in  the  soprema  oourt^  and  that  he  had  a  good  and. 
substantial  defence. 

Shephard^  oaatn^  insisted  that  the  sittings  of  the  supreme 
Qourt  being  regulated  by  statnte,  were  matter  of  general ' 
notoriety,  and  dierefore  no  excuse  was  shown  for  the  default. 
Beaides,  there  had  been  a  loss  of  a  trial 

JPer  Curiam.  This  is  an  ejectment:  were  we  not  to  in- 
terfere, the  possession  would  be  changed.  Take  your  mo- 
tion on  payment  of  costa 


Wilson  against  Guthris. 

A  regular  dofimlt  sM  atUe  upon  pajment  of  oosta^  tbe  defendant  baring  sap- 
poaed  the  suit  in  the  common  pleaSi  and  having  retained  an  attomej  to 
defend  there. 

On  an  affidavit  by.  the  defendant,  that  when  served  with 
the  writ  in  this  cause,  he  supposed  the  suit  to  be  in  the 
common  pleas,  and  had  "  a  substantial  defence,^  oorrobo* 
rated  by  the  deposition  of  his  attorney,  that  he  was  retained 
to  defend  upon  information  by  tbe  defendant  that  the  suit 
was  in  the  common  pleas,  and  knew  not  to  the  eontnury 
till  he  gave  notice  of  retainer,  the  court  set  aside  a  regular 
default  and  subsequent  proceedings  upon  payment  of 
oosts.[l] 

p]  See  N.  T.  IHgest,  voL  2,  tit  JD^/bufiL 
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Hincktey  v.  BoaMmAn. 


Hinckley  against  Boardman. 

Vrtten  a  verdfct  has  b^o  rendered  ta  this  court  for  leas  ttiaQ  260  dolla^ 
a&tt  'aflerwarda'set  aaide;  the' ordering  aapremb  court  coats  is  discretionary; 
but  though  none  be  epecified,  if  it  be  on  payment  of  costs,  and  the  party 
obtaining  the  rule,  serve  a  copy  of  a  bill  of  costs  of  this  court,  with  notice 
of  taxation,  and  the  party  served  do  not  attend,  on  which  an  ex  parU  taxa- 
tion takes  place,  and  supreme  court  costs  are  allowed  and  paid,  it  is  a 
wifver  of  the  right,  if  an;^,  to  insist  on'cottimon  pleas  costs. 

BiTSSSL,  on  an  affidavit,  statitigthat  in  the  present  suit' 
the  recovefy  had  been  less  than  2£0  dollars ;  that  the  vei^ 
diet  had  been  set  aside  on  payment  of  costs,  which  had 
been  taxed  at  those  of  this  court,  and  paid  over,  moved,  on 
the  part  of  the  defendant,  that  the  taxation  should  be  te- 
viewed,  and  every  thing  received  beyond  the  costs  of  the 
common  pleas  reinmed. 

ISiEphard^  contra,  read  an  affidavit^  stating  that  after  the 
rule  ta  set  aside  the  verdict  had  been  obtained,  he,  as  at-' 
torney  to  the  plaintiff,  made  out  the  bill  of  costs, 
and  submitted  *it  to  Mr.  Bussel,  who  made  objec-  [*185] 
tions  to  some  items,  all  of  which  were  immediately 
struck  out  That  notice  of  taxation  was  then  duly  served, 
but  no  person  attending-  on  behalf  of  the  defendant,  the 
bill  was  taxed  exparte^  the  costs  received,  and  the  allow- 
ance for  the  attendance  of  witnesses  actually  paid  to  the 
plaintiS 

Spencer,  J.  When  the  motion  was  made  for  a  new 
trial,  we  were  asked  to  grant  a  favor ;  the  terms  on  which 
we  would  accord  it  were  in  our  discretion,  and  had  costs 
been  mentioned,  we  ought,  in  my  opinion,  to  have  allowed 
thoae  of  this  court. 

Thompson,  J.  I  do  not 'think  so.  The  rule  wto  in- 
tended to  be  on  payment  of  legal,  taxable  costs.    It  i^  not 

Vol.  m.  17 
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Witmore  t.  BiumL 

to  be  supposed  that  a  plaintiff  ahould,  on  a  defence,  leooyer 
more  than  on  a  defaolt. 

LiviNOSTONy  J.  When  interlocutory  matters  are  set 
aside,  we  ought  not  to  look  forward  to  what  might  be  le- 
coyered,  or  back  on  that  which  has  been ;  supreme  court 
costs  appear  to  be  the  most  proper  to  be  awarded. 

Tompkins,  J.  I  conceive  when  the  verdict  was  set  aside, 
it  was  on  payment  of  such  costs  as  were  legally  due.  But 
I  consider  the  defendant,  by  not  attending  the  taxation 
after  service  of  a  copy  of  the  bill  of  costa^  to  have  waived 
all  opposition  to  their  amount 

EsNT,  Ch.  J.  He  should  have  appeared  and  contested 
the  taxing.  His  not  doing  so  is  a  waiver  of  his  right  Had 
it  been  otherwise,  I  should  think  the  costs  of  the  common 
pleas  only  were  recoverable,  though  we  certainly  might 
have  allowed  supreme  court  costs  had  we  pleased  so  to  do. 
As  things  are,  you  can  take  nothing  by  your  motion,  and 
must  pay  the  costs  of  resisting. 


WiTMORS  against  Russel. 

If  A  itipalation  be  given  before  motion  made  to  entitle  to  costs  upon  it^  it 
should  be  entered,  and  a  rale  for  judgment  nin  taken  out,  and  served  with 
A  oertifled  copy  of  the  rule  and  a  oopj  of  the  bill  of  costs. 

On  an  application  for  judgment  as  in  case  of  non-suit, 
the  defendant  wished  to  include,  in  the  costs  now  ordered 
to  be  paid,  on  sti|)ulating,  those  taxed  on  a  former  stipula- 
tion,(a)  given  without  motion,  but  not  entered  with  the 
derk. 

(a)  See  1  Gaines'  Rep.  1  n.  (a).    Ibid.  166,  n.  (a). 
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Pet  Owriam.    You  should  have  filed  your  Btipulationi 
entered  a  rule  nisi  for  judgment^  served  a  certified  oopy  of 
the  rule,  with  a  taxed  bill  of  coqts^  and  made  a 
demand  of  payment    *You  can  take  nothing  by    [*186J 
your  motion  unless  you  aooount  for  the  not  doing 
so. 

N.  B.  This  being  done,  the  defendant  obtained  his  costS| 
but  the  plaintiff  had  leave  to  stipulate  again. 


Leokabd  againsi  Sundeblin. 

An  affldayit  for  leaye  to  amend  a  jnstioe's  retnrn,  in  matters  of  ftc^  shoold 
speciiy  them,  that  the  oourt  may  jndge  whether  thej  are  material 

Shephahd  moved  for  leave  to  permit  a  justice  to  amend 
a  return  on  an  affidavit,  stating  that  it  was  made  out  by 
one  of  the  attorneys  in  the'  suit,  and  on  examination  he 
finds  it  "  incorrect  in  point  of  fisu^ti  and  defective  as  it  ex- 
isted before  him." 

Per  Chmam,  The  affidavit  is  insufficient  It  should 
have  specified  the  points  in  which  it  was  intended  to  amend, 
that  we  might  see  whether  the  errors  now  existing  were 
material.(a)[l] 

(a)  See  tSchoonmaker  ▼.  TVoiu^  2  Caines*  Bep^  110. 

[1]  This  motion  to  the  common  pleas  to  amend,  is  either  by  the  partj,  where 
the  return  is  imperfect^  in  order  to  compel  the  jostice  to  supplj  tlie  defect, 
(3  JohD.  439 ;  2  Gaines,  384;  1  lb ,  601,)  or  else  it  maj  be  made  in  behalf 
of  the  JnsUco,  where  he  has  oomputted  a  mistake  from  the  manageroeQt  or 
imposition  of  the  parij  or  his  attomej,  or,  indeed,  where  the  mistake  hap- 
pens from  ar.j  other  cause.  2  Oainea,  139 ;  5  Johns.  360.  In  the  latter 
case,  the  return  maj  thus  be  corrected,  either  in  behalf  of  the  justice,  or  o' 
the  party  with  his  consent,  upon  an  affidavit^  which  should  always  state  the 
precise  point  in  which  the  amendment  is  sought,  in  order  to  enable  the  oourt 
to  Judge  of  its  materiality.  8  Gaines,  130.  The  rule  should  also  contain  the 
particulars  in  which  such  amendment  is  to  be  made,  in  order  to  instruct  the 
Jnstioe  where  to  amend  in  his  own  behalf;  or  to  compel  an  amendment  in 
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behalf  of  the  party.  And,  imlesa  this  is  the  case^  it  is  presamed  that  the 
rale  woold  Jbe  a  nnllify.  In  the  flnt  case^  the  Justioe  shoald  procnre  an 
oQV^e-c^pjr.of  the.mle  for  bis  own  sakp;  In  the  latter,  it  must  be  senrod  Mi 
him  by  the  pai^y,  before  h^  can  bo  eoinpeilled  to  aipead.  Where  the  re^oriL 
is  im]^ri[ect,  the  justice  maj,  bj  arrangement  between  the  parties,  gratnit- 
ooslf  make  a  sapplementaiy  retam,  sappljing  the  defect;  but^  where  a 
motion  is  made  to  amend,  the  tmal  notice  of  the  motion,  fta,  must  be  given 
to  the  opposite  party.  S  Cafaxea^  268 ;  6  Johns.  350.  Where  a  Jostioe  made, 
a  supplemeptaiy  retarn,  and  then  another  retom  contradicting  it,  the  conrl 
refused  to  reoeive  either  and  proceeded  npon  the  flnt  7  Johnsi  648.  And, 
where  he  had  givep  a  oertifleats  of  pmceedinga  in  the  causey  and  afterwaida 
contradicted  them  bj  afBdaTit,  the  coort  refosed  an  order  to  amend,  accord* 
ing  to  the  certiflcate.  3  Cainea^  84.  And  in  all  cases^  where  the  first  t»- 
tora  is  precise,  spedflo^  and  ftdl,  a  forther  retom  cannot  be  obtained  by  the 
partj,  on  msidng  an  affldavit  sopplementaiy  to  the  one  on  which  the  oertio- 
nui  was  ibunded.    2  Johns.  182. 

'  These  amendments  may  be  ordered  at  diiferent  stages  of  the  soit,  aooord« 
in^  to  the  drpamstances  of  the  case,  and  the  person  applying.  In  one  case^ 
a  Justice  was  allowed  to  amend  a  cleripal  mistake^  on  payment  of  costs,  eyen 
after  the  cause  had  been  argued,  and  the  opinion  of  the  supreme  court  had 
been  delivered,  rereraing  the  judgment  2  Gaines,  134  In  another  case^ 
he  was  allowed  to  amend,  after  the  canse  had  been  noUced  for  argument, 
upon  an  affidarit  that  he  w|m  led  into  the  mistal^e  by  the  management  and 
imjKMitionofiheplaintifrsattpmey..  6  Jobi^  360.  And  the  4«ftfidaot  will 
be  allowed,  under  special  circumstances,  to  move  for  the  amendment  of  a 
clerical  mistake,  even  after  a  joinder  in  error.  8  Gaines,  83.  But  the  plahi- 
tifT  cannot,  in  general,  move  to  amend  after  an  assignment  of  errors^  and  es- 
pecially, after  noticing  the  canse  for  argument  2  Gaines,  383 ;  1  John.  403. 
But  the  manner,  time^  fta,  in  which  a  par^  must  appiy  to  the  court  to  have 
tha  Justice's  return  amended^  and  the  piaotloe  and  prooeedlngi  thcnon,  tn 
now  generally  regulated  by  the  nUei  oC  the  different  ooorta  of  oommoaplsai^ 
it  being  provided  by  statute,  that  they  shall  have  the  power  to  txnnpel  the 
Justice  to  make  or  amend  his  return,  by  rule^  attachment  or  mandamus^  as 
the  case  may  require.  2  B.  S.  186,  s.  179.  And  no  assignment  of  errors  or 
Joinder  in  error  is  now  necessary,  (2  B.  8. 185,  sl  180,)  except  where  error 
offitcts  is  assigned. 

It  is  not  necessary  on  service  of  the  nde  to  amend,  to  make  oot  a  new  re- 
tom complete.  It  may  h9  done  with  lev  trooble^  and  with  eqnal  •eflbot  by 
a  supplemental  return. 
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Jackson,  ex  dem.  Mktcalfk,  against  Woodwobth. 

The  aiSIABtvttto  grcratid  a  motion  for  Judgment  of  non-«ait|  ought  to  be  by 
the  attornej  in  the  caose,  and  state  that  the  cause  was  not  brought  to 

^Pns  ilffidavft  for  jadgment  as  in  case  of  non-suit,  in  this 
cause,  was  made  by  the  clerk  of  the  attorney  for  the  de- 
fendant, and  though  it  stated  a  notice  for  trial,  it  did  not 
allege  that  the  suit  was  not  tinted. 

Weston,  for  the  plaintiff,  relied  on  the  above  circum- 
stances as  conclusive  against  the  application. 

jRb-  Ouridrti,  For  the  reasons  assigned,  you  can  take 
iothing  by  your  ndotioh. 

]M[otion  denied. 


Van  Rensselasb  against  Hopkins,  bail  of  Sheldsn. 

IT  the  writ  against  bail  be  returnable  so  soon  afteV  service,  that  the  defend- 
ant cannot,  from  the  distance  at  which  his  principal  resides^  surrender  him 
in  time,  the  court  will  enlarge  the  period. 

Emott  moved  for  time  to  surrender  the  principal,  on  an 
affidavit  by  the  bail,  stating  that  the  capias,  returnable  on 
the  first  day  of  this  term,  was  not  served  on  him  till  the 
22d  of  July ;  that  Shelden  resided  75  miles  west  of  him, 
and  he  himself  near  800  miles  west  of  Albany,  to  which 
place  it  was  necessary  to  send  for  a  copy  of  the  bail  piece, 
so  that  it  was  impossible  to  make  the  surrender  in  due  time. 
That  the  plaintiff  had  sued  out  a  JL/a.  against  the  goods 
of  Shelden,  which  the  opponent  had  been  informed,  and  at 
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ike  time  veril  j  belieyed  to  be  true,  was  a  complete  exoner- 
ation from  his  liability. 

/%r  Chmam.    Take  your  motion.(a)[l] 

Motion  granted. 

(a)  The  power  of  bail  to  take  and  sairender  their  principal,  maj  be  exer- 
cised bj  deputy,  {Boardman  and  Hunt  r,  IbwloTf  1  Johns.  Gas.  413,)  and 
without  the  jurisdiction  of  the  state  in  which  the  action  is  brought  NieoOt 
T.  ^tgeraoiUf  *l  Johns.  Rep.  145.  Our  court  is  not  so  rigid  in  exacting  a  sur- 
render within  eight  days,  as  the  courts  in  Westminster  Hall ;  nckness  of  the 
principal  is  an  excuse  for  not  doing  it,  (Boardman  and  Bunt  r.  Folder^  nip.) 
and  would,  therefore,  it  is  presumed,  be  a  reason  forenlaiging  the  time; 
which  will  be  done  if  the  bail  have  been  lulled  into  security.  LivingsUm  r. 
BarOea,  4  Johns.  Rep.  478.  Where  an  attorney  has,  from  Ixma  fide  motiYea^ 
asaented  to  a  discharge  from  custody  on  giving  to  the  sheriiT  one  bail  who 
tunis  out  insolvent)  the  ooort  will  permit  the  attorney,  after  haying  filed  com- 
mon bail,  to  put  in  special  for  the  purpose  of  a  surrender.  Oikhriai  y.  Van 
Wagmun  and  Moore^  l*Caines'  Rep.  499.  The  surrender  is  complete  before 
eutering  the  eseonere^,  which  may  be  done  at  any  time.  Strang  r.  Barber 
and  €frijb\  1  Johns.  Gas.  829.  The  application  to  the  court  for  leave  to 
surrender,  ought  not  to  be  made  till  after  the  eight  days  in  term  have  ex- 
pired, for  till  then  the  right  of  the  bail  to  surrender  continues  by  law.  EUU 
V.  Sag,  id.  334 ;  see  1  Gaines'  Rep.  11,  n.  (a). 

[1]  A  defendant  surrendered  by  his  bail  is  not  entitled  to  be  discharged  from 
imprisonment^  on  the  ground  that  the  plaintiff  had  given  notice  of  exceptions 
to  the  bail,  where  no  exceptions  had  in  &ot  been  entered  on  the  bail  piece. 
Lawrenee  v.  Orahamf  9  Wen.  477. 

Such  notice  would  have  discharged  the  bail ;  but  the  bail  not  having  avaQ- 
ed  himself  of  the  right  to  a  discharge  growing  out  of  the  exception,  the  de- 
fendant can  claim  no  advantage  under  it    Id. 

Bail  have  eight  days  in  Aill  term  to  surrender  their  principal.  MayeU  v. 
FbOett,  7  Wen.  507. 

The  plaintiff,  however,  may  proceed  in  his  suit  against  the  bail,  subject  to 
the  right  of  the  bail  to  surrender  their  principal,  and  to  be  discharged,  on 
payment  of  oosta    Id. 

Bail  on  recognizance  will  be  relieved  on  such  a  bona  tde  attempt  to  sur- 
render within  the  eight  days  allowed  for  the  surrender.  Warner  vi  Sayden, 
3  Wen.  251. 

The  right  of  the  bail  to  disohaige  himself  by  a  surrender  of  the  principal 
ends  with  the  return  of  the  ca.  so.  in  the  original  suit;  and  the  eight  days 
are  allowed  as  matter  of  grace  rather  than  right  Stewart  v.  Pattonf  I  'Hall, 
38. 

The  force  of  the  spedal  bail  piece  is  spent  by  arrest  on  a  ea.  m.  though  the 
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prisoner  escape ;  and  he  cannot  afterward  be  surrendered  bj  his  8]^ial  baO. 
Ek  parte  v.  Badgdey^  *l  Cow.  472. 

A  soretgr  for  the  Jail  liberties  has  no  power,  as  sacfa,  to  surrender  his  prin- 
cipal to  dose  confinement    Id. 

To  warrant  this,  the  technical  relation  of  principal  and  bail  must  eiJst  Id. 

Though  a  defendant  be  discharged  under  the  insolvent  acty  if  he  have  time 
to  plead  the  dJschaige,  but  omit  to  do  so,  an  exoneretur  will  not,  after  Judg« 
ment^  be  ordered  in  &Tor  of  his  special  bail,  on  account  of  the  discharge. 
aifiip&e0  ▼.  Fdbner,  6  Cow.  696.* 

They  must  surrender  in  the  ordinary  way.    Id. 

A  judge  at  chambers,  or  a  commissioner,  Ac.,  maj  order  an  exoneretur,  or 
the  discharge  of  the  principal  under  the  body  act,  in  the  same  manner,  as  on 
an  actual  surrender.     Ounmngham  ▼.  Brown,  6  Cow.  289. 

The  discharge  is  conclusive^  and  cannot  be  questioned,  as  against  the  baO, 
for  irregularity  or  fraud.    Id. 

Bail  may  surrender  their  principal,  and  obtain  an  exoneretur  on  motion, 
after  the  eight  days  allowed,  ex  gratia,  for  surrender,  if  the  surrender  within 
that  time  was  prevented  by  sickness  of  the  principal  Thomae  r,  BuUdey,  6 
Cow.  26. 

And  this^  though  no  order  to  stay  proceedings,  or  rule  for  enlarging  the 
time  to  surrender,  was  obtained  within  the  eight  days^  the  sickness  of  the 
principal  not  being  known  to  the  bail  within  that  time.    Id. 

The  eight  days  during  which  special  bail  may  surrender,  ex  gratia,  are  to 
be  computed  of  those  within  the  regular  teste  and  return  days  of  process. 
Wiggins  ▼.  WtZson,  6  Cow.  420. 

If  a  defendant  omit  to  plead  his  insolvenVs  discharge  to  a  «etL  yh.,  whereby 
Judgment  by  default  goes  against  him,  he  is  concluded ;  yet,  in  such  case,  it 
the  bail  apply  within  eight  days  after  the  return  of  the  writ  against  them, 
the  court  will,  upon  a  proper  case  being  made  out,  give  time  to  surrender, 
as  they  would  do  in  other  cases.    Franklin  v.  Thurher,  1  Cow.  42T. 

And  in  the  mean  time  they  will  stay  the  proceedings,  and  will  fiirther  o^ 
der,  thatj  on  surrendering  the  defendant  and  paying  the  costs  of  the  action, 
proceedings  against  them  be  perpetually  stayed.    Id. 

Where^  on  a  surrender,  and  oommittitur  of  the  defendant  by  his  bail,  the 
plamtiff  consented  to  an  exoneretur,  this  was  deemed  a  sufficient  discharge, 
as  it  regarded  the  plaintiff;  as  the  exonerstur  might  be  entered  by  the  bail, 
at  any  time,  and  pleaded.    Kdtogg  v.  Munro,  9  J.  R.  300. 

Sunday  Is  to  be  reckoned  one  of  the  eight  days.  Brown  r.  Smith,  9  J.  R. 
84. 

Bail  may  depute  another  to  take  and  surrender  their  principaL  2ficoBeY. 
IngereoU,  7  J.  B.  146. 

The  right  to  surrender,  resulting  from  the  relation  between  the  bail  and 
principal,  is  to  be  effected  as  circumstances  shall  require,  and  is  not  a  per^ 
•onal  power  or  authority  to  be  executed  by  the  bail  only.    Id. 

That  bail  may  depute  ex  neoeeeitate.    See  Boardman  v.  Fowler,  1  J.  C.  418. 

The  bail  r^ay  take  their  principal  out  of  the  Jurisdiction  of  the  court  in 
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.Vbich.tb^  entered  into  their  leoogDizancttB^  i^id  that  erea  in  ft  .diflerei^k 
state.    yiooBa  ▼.  IngersoO,  7  J.  B.  146. 

80|  bail  to  an  action  in  Connecticut^  were  allowed  to  take  their  prini^pal 
hero.    Id. 

After  demand,  thej  maj  break  open  an  outer  door.    Jd. 

And  maj  take  their  princit>al  on  a  Sundaj,  and  majr  confine  him  till. the 
next  day,  and  then  surrender  him.    Id. 

The  time  allowed  the  bail  is  ex  graUa^  and  thej  musi^  at  their  peri],  ||a^ 
render  at  that  time.     OicoU  v.  IMy,  4  J.  R.  407. 

The  principal  was  sued  in  1800,  and  made  no  defence,  but  Judgment  was 
not  docketed  till  1808 ;  in  the  meantime,  the  .defendant  had  been  iu  jail,  waa 
reputed  ineolTent,  and  sometime  after. removed  into  another  state ;  the  bail 
were  arrested  on  a  writ,  returnable  in  liaj  term,  1809 ;  on  the  ground  of 
surprise  on  the  part  of  tlie  plainti£^  the  court  in  August  term,  1809,  permit- 
ted the  bail  to  surrender  their  principal,  on  payment  of  costs  of  the  siut  on 
reoognizance.    *  Livingston  ▼.  Bqiriks^  4  J.  B.  478. 

After  the  time  for  surrender  has  expired,  the  court  will  notreliere  the  bidl 
bj  ordering  an  exoneretur  on  the  ground  that  the  defendant  is  a  resident  and 
not  liable  to  arrest    Sifver  v.  Somberger,  19  Ven.  121. 

Whether  the  bail  can,  in  any  stage  of  the  proceeding^  more  for  an  exone- 
retur on  such  ground.    Id. 

In  an  action  on  a  recognizance  of  bail  put  in,  in  a  court  of  common  pleas, 
prosecuted  in  this  court,  the  time  of  surrender  is  governed  by  the  practice  of 
this  court,  and  not  by  that  of  the  court  in  which  the  recognizance  was  taken. 
Ward  y.  Mozer,  19  Wen.  168. 

Bail  are  not  fixed,  till  the  expiration  of  eight  days  in  full  term  after  the  re- 
turn of  process  agamst  them ;  until  after  the  expiration  of  whioh  tune  they 
may  surrender  their  principal  Kane  t.  Ingtyihamf  2  J.  C.  403 ;  Strang  y. 
Barber,  1  J.  C.  329 ;  Ellis  v.  iZay,  Id.  334;  Braum  v.  Smith,  9  J.  B.  84; 
Broumelow  v.  Finrbes,  2  J.  B.  101. 

And  the  surrender  may  be  made  without  application  to  the  oourt  EBis  y. 
Bay,  1  J.  C.  334. 

If  a  plaintiff  elect  to  sue  special  bail  Jointly,  he  who  is  first  taken  shall 
have  time  to  surrender,  till  the  last  is  taken  also,  and  till  the  time^  allowed 
the  last  for  surrendering,  is  expired.    BaUard  v.  Kibbe,  C.  G.  61. 

If  he  sues  them  separately,  then  each  may  be  separately  fixed,  or  one  may 
be  fixed,  and  the  other  may  afterward  surrender  the  principal,  and  be  dis- 
charged, so  that,  in  fact,  the  plaintiif  may  have  the  body  in  custody,  and,  at 
the  same  time,  go  on  with  a  suit  against  the  other  bail,  who  has  bees  ixed ; 
hut  he  can  have  only  one  satisfaction.    Id. 

The  court  refused  to  enlarge  the  time  for  surrendering  on  an  affidar*  stat- 
ing that  the  bail  had  mistaken  the  time  of  the  return  of  the  capias  agamst 
him,  and  the  absence  of  the  principal  from  the  state.  Bathbone  v.  Warretkf 
4  J.  B.  310. 

The  time  for  surrendering  the  principal  was  enlarged  on  an  affidavit^  stat- 
ing the  service  of  the.  capias  to  have  been  made  but  a  few  days  before  its  r»- 
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Aarn,  and  the  leildeDce  of  the  defendant  and  his  bail  «t  a  ^reat  distance  fton 
the  place  of  holdiag  the  court     Van  Henaadaer  y.  J3opkin$j  3  Gat  K.  136. 

Permitting  the  bail  to  exonerate  themadyee,  bj  a  surrender  of  dieir  princi- 
pal, within  eight  days  after  the  rettim  of  the  proceaa  against  them,  is,  tech- 
nioallj  speaking,  s»  graUa;  but  is,  notwithstanding,  in  effect,  no  further  4» 
graHOf  than  that  the  costs  in  the  suit  on  the  reoogi^sance  are  always  required 
to.be  paid.    Brxtimiehw  y.  IMm^  2  J.  B.  101. 

The  bail  are  relieyed  after  surrender  of  their  principal,  4m  motion  and  not 
bf.plea.    Id. 

Tbe  leyised  statutes  authorizing  surrender  of  principal  by  suretiqe  Ibr  bail 
iimiti^  at  any  time  before  judgment  against  them,  does  not  entitle  them  to 
haye  the  bond  giyen  up  after  suit  commenced  on  an  alleged  escape.  BeUs  r. 
idutarmare,  1  SandC  684. 

Where  the  defendant  is  in  prison  on  a  ohaige  of  felony,  be  may,  at  the 
instance  of  hia  bail,  he  brought  np  upon  a  hab^ae  0(ffpu9t  that  he  may  be  sur- 
lendered.    BigneU  y.  Ibn^tt,  2  J.  K  483. 

Where  a  suit  is  brought  on  the  reoognSzanoe^  and  the  principal  is  sur- 
rendered within  the  time  allowed,  the  costs  must  be  pmd  before  an  exonere* 
jtur  can  be  entered.  i\iriber  y.  ZhmttnaMi,  2  J.  G.-220.  BrmoMhw  y.  fbrieSf 
2  J.  OR.  101. 

Tbe  oKoneretur  will  be  allowed,  although  the  baU  haye  been  indemnified 
by  then*  pifncipal.    BrotBrulow  y.  Aiies,  2  J.  R.  101. 

OPbe  skkness  of  the  bail  is  an  excuse  for  not  surtendering  the  principal 
within  theeight  days.    Boardr^m  y.  fMer,  1  J.  a  413 ;  a  C,  0.  G.  108. 

The  exoneretur  will  be  permitted  to  be  entered  where  the  surrender  has 
been  duly  made^  after  the  expiration  of  the  eight  daya  Stroing  y.  ArAir,  1 
^.  G.  329. 

When  exonerated  on  payment  of  costs,  the  bail  must  seek  ihe  plaintiil( 
fnd  pay  them,  without  waiting  for  a  demand,  or  tender  of  a  bill.  CaHkoari 
y.  Oamon^  1  J.  G.  220; B.  G.,  G.  G.  80. 

Though  a  defendant  be  discharged  under  the  insolyent  act,  if  he  haye  time 
to  plead  the  discbarge,  but  omit  to  do  so,  an  exoneretur  will  not  after  judg- 
ment be  ordered  in  fayor  of  bis  special  bail,  on  account  of  the  discharge. 
Ckmj[ibell  y.  Palma;  6  Oow.  696. 

They  must  surrender  in  the  ordinary  way.    Id. 

A  judge  at  chambers,  or  a  commissioner,  fta,  may  order  an  exoneretur,  on 
the  discharge  of  the  prin6ipal  under  the  body  act,  in  the  same  manner  as  on 
an  actual  survender.     Cunningham  y.  Brown^  5  Gow.  289. 

Tbe  discharge  is  conciusiye,  and  cannot  be  questioned,  as  against  ttie  bail 
for  irregularity  or  fraud.    Id. 

Where  a  defendant  has  obtained  his  discharge  under  the  insolyent  act^ 
after  a  judgment  agninst  him,  which  is  reyiyed  \xf  aoLfoL^  personally  seryed, 
his  baU  will  not  be  relieyed  on  motion.    FrankUn  y.  Thwrbtr,  1  Gow.  427. 

Where  the  defendant  neglected  to  avail  himself  of  hia  discharge  under  the 
msolyent  act,  but  allowed  judgment  to  be  perfected  against  him,  the  court 
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by  t^tdl/any 'strong  or  apWtuoos  liquors,  wiihout  having 
«udli  Heensfe  as  aforesaid,  cJt  'if  any  person  sliall  sell  any 
'rtrong  <Jr  spirituotB  liquorsj'to  be  drank  inbis  or  her  house, 
out-house,  yard,  or  garden,  without  having  entered  into 
such  recognizances  as  aforesaid,  every  person  who  shall  be 
guilty  of  either  of  the  offences  aforesaid,  shall  forfeit,  for 
each  dffence,  the  sum  of  twenty-five  dollars :  Provided  al- 
ways, that  no  person  shall  be  subject  to  be  prosecuted  by 
virtue  of  this  act,  for  selling  metheglin,  currant-wine, 
cherry-wine,  or  cider,  to  be  by  such  person  made,  and 
which  shall  not  be  drank  in  his  hoUBfe,  out-house,  yard  or 
garden.'^  By  the  16th  section  the  penalties  are  recover- 
able "  by  any  person  who  shall  ^proseciile  for  the  skmt]  <ld6 

moiety,  when  recovered,  to  be  paid  to  the  overseers 
f*iS8]    of  the  *poor.*    The  declaration  was  "as  well  for" 

Hewit  "  as  the  overseers  of  the  poor,"  &c.,  that 
Ae  now  plaintiff  '^did  sell,  or  allowed  to  be  sold,  strong  or 
apiritttous  liquors,  to  be  drank  in  bis  house,  contrary  to  the 
form,  -Ac.,  and  therefore,"  ''  the  aforesaid  Thomas  Blasdell 
is  indebted,"  Jto.  To  tkia  the  defendant  demurred  q)ecially, 
"  becaoae  it  was  not  set  forth  to  >v^hom  the  said  strong  ot 
spirituous  liquors  were  sold,  nor  where ;"  and  the  demurrelr 
being  overruled,  the  cause  went  on  by  consent,  as  if  upon 
the  general  issue,  in  which  the  jury  found  a  verdict  for  the 
plaintiff. 

Weston^  for  the  plaintiff  in  error,  assigned  the  following 
reasons :  1.  That  the  action  was  in  the  name  of  the  plain- 
tiff below,  and  that  of  the  overseers ;  whereas  it  ought,  by 
the  statute,  to  have  been  in  his  own ;  2.  That  though  the 
overseers  of  the  poor  of  the  town  were  entitled,  the  decla- 
ration did  not  state  time  or  place  where  the  offence 
was  committed;  8.  That  it  was  in  the  alternative,  "  sold, 
or  allowed  to  be  sold,"  and,  therefore,  wanted  certainty ; 
4.  That  the  kind  of  liquord  sold  was  not  stated ;  6.  I^hat 
the  declaration  did  not  negative  the  selling  to  be  of  the 
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liquors  mentioned  in  the  proviso;  6.  That  conviction  was 
not  set  forth. 

Per  Curiam.  The  first  point  relied  on  for  error  has  been 
determined  against  jou  this  term,,  in  a^cause.  under  the  act 
for  the  inspection  of  flour.  See  Ferris  v.  Cb&5,  post,  207. 
The  answer  may,  therefose,  be>  confined  to  the-  other  objeC" 
ttons* 

Skephavdf'  contra.  By  consewting  to  go  to  trial,  the  now 
plaintiff , has  waived  all  exceptions  to  the  proceedings^  As 
to  the  last  error  urged,  it  is  never  required  to  state  aeon" 
vietion,  ii^  order^to  v^rrant  a- jiKlgment. 

Kent,  Ch.  J.  The  act  Section  16, 1  Rev,  Laws,  490, 
gives  the  n\oiety  of  the  penalty  to  the  overseers  of  ihe  town 
in  which  the  offence  is  committed ;  this  alone  is  &tal. 

Spenceb,  J.  The  declaration  wants  time  and  p|aca;  nor, 
does  it  negative  the  qualifications  of  the  "  proviso."(^)  T^<>^ 
all  of  these  reasons  it  is,  therefore,  bad. 

LiyiKGSTON,  J.  It  ought  to  have  been  shown  what 
liquors  were  sold,  and  perhaps  to  have  negatived  the 
others. 

Thompson,  J.  The  declaration  is  clearly  defective  on 
thQ  la3(  ground  tak^n  by  Mr.  Justice  Spencer. 

Judgi9€)a4  reveme^^ 

(a)Thi8oaghttolM(he"dat»ei**  See  Bw^Mm  r.  iSilhm^,  1  Cafoes' Bep. 
486,  and  note  there. 
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[*189]  *Gardinier  against  Cbocker. 

A  dear  Biistake  of  the  time  when  a  writ  is  retomable,  will,  if  merits  be 
shown,  excuse  a  de&alt,  on  pajment  of  cost^  and  pleading  issoablj. 

W.  Yak  Ness  moyed,  in  an  action  of  assault  and  bat- 
tery, to  set  aside  the  default  and  subsequent  proceedings 
on  two  a^davits ;  one  by  the  defendant^  stating  that  he 
thought  the  writ  was  returnable  as  of  this  term,  and  had  a 
good  and  substantial  defence ;  the  other  by  himself,  that  he 
had  been  retained  to  defend,  but  was  informed  the  writ 
was  returnable  the  first  Monday  in  this  August^  and  had 
not^  therefore,  given  notice  of  retainer. 

Van  Vechten,  contra,  stated  the  writ  to  have  been  return- 
able in  May. 

Per  Curiam.  Take  your  motion  on  payment  of  cost- 
and  plead  issuably. 


.    Van  Dbisner  against  Christie. 

In  real  ackionsi  motion  must  be  made  for  judgment 

In  dower,  and' all  real  actions,  judgment  cannot  be  en* 
tered  without  motion  in  open  court 
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MsiES  against  Childs. 
Fractioe  to  obtain  bondB  filed  for  secoritjr  for  ooats. 

The  clerk  cannot  give  up  bonds  filed  for  security  for 
costs  in  an  action  where  a  non-resident  is  plaintijBT;  the  ap- 
plication must  be  to  the  court,  and  the  affidavit  on  which 
it  is  founded  should  state  the  due  taxation  of  costs,  the 
name  of  the  surety,  and  the  non-residence  of  the  plaintiff. 


MuMFORD  against  Camhann. 


The  role  as  to  changing  the  venue,  by  a  defendant,  04  account  of  the  real- 
denoe  of  his  witnesses,  does  not  apply  between  the  counties  of  Kings  and 
New  York.    See  1  Caines*  Bep.  1,  2,  a  seq. 

Tms  was  an  application  to  change  the  venue  from  the 
county  of  Kings  to  the  city  and  county  of  New- York,  on 
an  affidavit,  that  all  the  witnesses  of  the  defendant  resided 
ia  the  city  of  New-York. 

Per  Curiam.  The  rule  we  have  laid  down,  as  to  allowing 
the  defendant  to  bring  back  the  venue,  when  his  witnesses 
reside  in  the  county  to  which  it  is  to  be  removed,  and  the 
plaintiff  does  not  show  that  he  has  any  where  it  is  laid, 
cannot  apply  to  a  case  like  the  present.  The  court-house 
of  the  county  of  Kings  is  so  contiguous  to  the  city  of  New- 
York  that  there  is  no  hardship  in  carrying  witnesses  from 
one  place  to  the  other.(a)  There  is  hardly  a 
county  in  the  state,  *ia  which  the  witnesses  who  [*140] 
attend  a  trial,  do  not  travel  further  than  they 
will  in  the  present  suit.    Take  nothing  by  the  motion. 

(a)  a  P.  Hakroft  y.  OdSbaeti^  Andrews,  66. 
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Jackson,  ex  dem.  Cramer,  against  Stiles  ;  Williams, 
Tenant 

On  application  for  attachment  for  ooeta  on  non-suit,  for  not  confes^ng  leasee 
ktj  the  affidavit  must  show  that  there  was  anthoritj  to  demand  them 
given  by  the  leeaor. 

On  motion  for  an  attachment  for  not  paying  costs,  on 
account  of  the  plaintiff's  being  non-euited,  for  want  of  con- 
fessing lease,  entry,  and  ouster,  the  affidavit  must  state  that 
the  person  demanding  them  of  the  tenant  was  duly  au- 
thorized by  the  lessor  of  the  plaintiff,  according  to  the 
English  practice.(a) 


Brandt,  ex  dem.  M'Oleland,  against  Burrows.  . 

A  notice  for  judgment  as  in  caae  of  non-saiti  ia  not  waived  bjra  notioe  kr  a 
commiflidon. 

ScOTT  insisted  that  the  notice  of  motion  for  judgment  as ' 
in  case  of  non-suit,  was  waived  by  giving  subsequent  notice 
of  an  application  for  a  commission. 

Pef  Curiam,    The  defendant  knew  you  were  entitled  to 
stipulate ;  he,  therefore,  comes  prepared,  if  you  do  that, 
to  make  his  other  motion.    If  you  elect  to  have  judgment  * 
of  non-suit  against  you,  it  is  in  your  power.    If  not  you 
must  stipulate,  and  then  the  motion  for  the  commission  I 
will  be  granted. 

(i4Btiii.BJeot41S. 
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Jackson,  ex  dem.  Lawteb,  against  StilsS;  Palmitier, 

Tenant 

ITotiM  of  motion  to  Mt  aaido  prooecdiDgB  agaloat  tiio  mauH  tjector,  and  aA- 
mit  the  tenant  to  defend,  is  not  had  becanae  signed  "attorney  tot  the 
tenant" 

QtJACEiENBOSB  objected  to  the  notice  of  motion  to  set 
aside  proceedings  against  the  casual  ejector,  and  that  the 
tenant  might  be  admitted  to  defend,  because  it  was  sab* 
scribed  ''  attorney  for  the  tenant" 

Per  Curiam.    There  is  tkothing  in  the  objection. 


Retkolds  against  BxDFOfiD. 

Hebbicc  against  Bedford. 

A  demwrcr  to  evidenee  ia  not  a  proceeding  ap|)tioable  to  the  ten  poned  sol^ 
and  a  Joatioe  maj,  therefore,  orerrale  it»  though  there  be  no  Joinder  In  de* 
tonrrer,  or  jadgment  prayed  for.  If  a  Joatice  undertake  to  aet  oat  the  oath 
he  admin  istered  to  a  constable,  and  it  vaxy  firom  that  prescribed,  it  is  liital» 
notwithstanding  he  state  that  he  *'  duly"  administeied  it 

On  a  certiorafi  in  these  causes  to  a  jostice*s  covrt^  the 
errors  relied  on  were,  that  in  one  it  appeared  on  the  face  of 
the  record,  the  justice  overruled  a  demurrer  to  eTidenoe, 
without  any  demand  of  judgment  from  the  opposite  partj, 
or  his  having  joined  in  it;  till  which  period,  it  was' con- 
tended, there  was  no  issue  in  law.  That  in  the 
other,  the  ^constable,  though  said  to  be  duly  sworn,  [*141] 
appeared  not  to  have  been  so,  as  the  oath  set  out 
was  only  "  to  attend  the  said  jury,  and  to  keep  them  to- 
gether in  a  private  place,  until  they  had  agreed  on  their 

Vol.  m.  18 
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yerdict;"  and  that  ia  both  cases  the  witnesses  were  sworn 
to  "  maintain  the  action,**  instead  of  "  to  declare  the  truth.** 

Oady,  for  the  phuntiff,  on  the  first  pointy  cited  4  Baa 
Abr.  187,  (Old  edition,)  and  on  the  last,  Day  y.  WtOer,  2 
Gaines'  Bep.  184. 

Per  Curiam,  In  the  first  of  these  canaes,  we  think  there 
is  no  error  in  the  point  relied  on.  The  jasttce,  in  our  opin* 
ion,  was  correct  in  overruling  the  demurrer.  The  act  con* 
ferring  jurisdiction  to  justices  of  the  peace,  gives  to  either 
party  the  right  of  trial  by  jury ;  and,  when  it  is  oonsid* 
ered  generally,  that  the  justices  cannot  be  much  acquainted 
with  the  scieqce  of  the  law,  it  cannot  be  important  to  the 
parties  litigant  to  draw  the  examination  of  facts  from  the 
jury  to  the  court  An  act  of  the  last  session  enables  every 
party  aggrieved,  to  obtain  a  special  return  of  the  facts ; 
(4  Sta.  Laws,  476,  c.  98,)  and  this,  we  think,  ought  to  su* 
persede  demurrers  to  evidence.  They  are  frequently  inter- 
posed to  entangle  justice  in  the  nets  of  the  law ;  and  we 
mean  to  be  understood,  that  the  inferior  magistrate  rightly 
overruled  it,  on  the  ground  that  it  is  a  proceeding  inappli- 
cable to  suits  Under  the  "  act  for  the  more  speedy  recovery 
of  debts  to  the  value  of  twenty -five  dollars.**  The  judg* 
ment  in  that  cause  must^  therefore,  be  affirmed.  In  the 
second  it  must  be  reversed,  agreeably  to  the  decision  in 
Day  V.  WiBier.  For  the  justice  has  undertaken  to  set  forth 
the  oath  he  did  administer ;  and  as  it  is  materially  variant, 
the  word  "duly"  cannot  be  of  any  avail. 

Judgment  of  affirmance  in  the  first  cause. 
Of  reversal  in  the  second. 
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Clbndinikg  and  Adahs  againat  Ghubch. 

Keither  a  want  of  avering  interest,  nor  the  words  of  the  insttmoce  being, 
"policy  to  be  proof  of  interest,"  are  of  tliemselves  evidence  of  a  wager 
policy.  On  a  wager  policj,  to  entitie  the  assured  to  recoTor,  the  loss  nuMd 
be  absolofeelj  total ;  a  teebaical  total  girea  no  right. 

This  was  an  action  on  a  policy  of  insurance  on  the 
schooner  Neptune,  from  Wilmington,  North  Carolina,  to 
Kingston,  Jamaica.  At  the  foot  of  the  instrument  was  a 
written  memorandum  in  these  words :  *^  Warranting  no- 
thing ;  policy  to  be  proof  of  interest^  and  no  insufficiency 
of  papers  to  be  pf  detriment  to  the  insured."  The  decla- 
ration contained  no  averment  of  interest  in  any  one. 

At  the  trial,  it  appeared  that  the  vessel,  when  pursuing 
the  voyage  insured,  was  captured  by  a  Spanish 
privateer,  *and,  on  being  chased  the  next  day  by  a  [*142] 
British  armed  vessel,  was  run,  by  the  prizemaster, 
upon  the  rocks  off  the  Island  of  Cuba.  That  while  she  lay 
there,  she  was  boarded  and  re*taken  by  the  boats  of  the 
British,  who  got  her  off,  after  being  much  injured  in  her  bot- 
tom, and  losing  her  anchors,  cables  and  keel.  That  they 
then  carried  her  to  Jamaica,  where  she  was  libelled  and 
restored,  on  payment  of  one  eighth  of  her  value  for  salvage^ 
but  on  being  hove  down  to  be  examined,  was  found  to  be 
so  much  damaged,  that  to  repair  her  would  cost  more  than 
the  amount  of  the  insurance,  by  which  she  was  fully  co- 
vered. In  consequence  of  this,  the  captain,  who  was  also 
owner,  sold  her  for  120^,  Jamaica  currency,  to  Messrs. 
Curry  &  Co.,  who  repaired  her,  but  what  it  cost  did  not 
appear.    No  evidence  of  abandonment  was  offered. 

On  this  testimony  the  plaintiffs  rested  their  cause,  and 
the  counsel  for  the  defendant  moved  for  a  non-suit^  because, 
as  it  was  a  wager  policy,  and  the  Neptune  did  arrive,  a  Itxss 
had  not  happened ;  and  allowing  it  to  be  an  interest  policy, 
on  which  tiie  plainti£b  mighty  notwithstanding  the  restora- 
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tioD,  recover  aQ  average  losa^  yet  there  was  not  any  proof 
adduced  to  show  its  amount.  The  judge  inclining  to  this 
opinion,  ordered  the  plaintiff  to  be  called,  and  as  he  did 
not  answer,  granted  the  non-sait 

Application  was  now  naade  to  set  it  aside  on  the  follow- 
ing groaods:  Isk  That  the  capture  by  the  Spanish  priva- 
teer ma(}e  the  loss  total,  and  entitled  tine  plaiotiflb  to  reco- 
yer ;  2d.  That  if  it  was  an  interest  policy,  the  plaintifl^  were 
Mtitled  to  recover  for  a  partial  loss,  the  ainoant  of  which 
riloQld  have  been  sabmitted  to  the  jary. 

BSoir,  in  support  <^  the  motion.  On  a  wager  policy,  as 
there  is  no  partial  loss,  a  capture,  though  but  for  five  min'- 
^les,  creates  a  total  one.  On  this  sulject  the  Englirii  d0> 
cisions  are  not  many,  and  those  difficult  to  be  reconcilsd. 
The  first  to  which  it  will  be  neoessary  to  call  the  attention 
of  the  court  is  DepcUba  t.  Ludhw,  Oom.  Hep.  261.  In  that 
KMM  the  vessel  was,  after  capture,  retaken ;  but  the  mere 
interruption  of  the  voyage  was  held  to  give  a  right  to  ra- 
eover.  The  same  principle  is  found  in  jR>iicI  t.  iTiny,  1 
Wils.  191.    On  a  policy  for  time,  the  yessel  was  taken, 

retaken,  and  restored  on  salvage ;  yet  the  loss  wais 
[*143]    ruled  to  be  *U>taL    In  WhiUfiMd  v.  Bance^  Marah. 

426,  a  similar  decision  Was  made.  iVfe  v.  I^tajfe- 
^Id^  Willes,  641,  does  not  apply.  That  was  not  a  case  of 
^pture ;  and  the  question  here  is,  does  a  capture  make  a 
total  loss?  On  a  wager,  a  capture  gives  a  vested  righl^ 
which  subsequent  restoration  cannot  defeat.  On  an  int^> 
(tot  policy,  the  rule  id  different,  because  it  is  a  oontraet  of 
indemnity,  founded  on  propeHy ;  the  restoration,  therefore, 
may  affect  the  claim  for  a  total  loss,  and  make  it  only  an 
average.  No  such  reasoning  can  apply  to  a  wager.  On 
tiie  second  p(rint,  it  is  to  b6  ts^rved,  that  the  words^  *4n- 
terest  or  no  interest,''  do  not  necessarily  make  a  wageir 
policy.  1  Marsh.  99.  That  the  preisent  was  a  wager  policy 
is  not  inferrible,  from  their  being  no  averment  of  inteiiMt 
in  any  one.    It  is  not  essential  to  aver  interest  in  an  aetion 
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on  an  interest  policy.  2  Marsh.  691,  oiting  Orawfurd  y. 
ffunkTj  8  D.  &  E.  18,  where  that  point  was  settled  on  de- 
murrer to  the  4th  count  of  the  declaration.  This,  then, 
might  have  been  an  interest  policy ;  the  &cts,  therefore^ 
Qoght  to  have  been  submitted  to  the  jury  to  determine  the 
e^t^9t  of  the  partial  loss,  a^  they,  in  themselves,  afforded 
a  means  of  ascertaining  the  amount 

Pendkion  and  Bojfman^  contra.  The  true  policy  on 
which  wager  policies  turn  is,  has  there  been  a  total  loss 
of  the  voyage  ?  Spencer  v,  FHnco^  Park,  76.  If  not,  a 
mere  capture,  which  neither  defeats  the  voyage,  nor  alters 
the  property,  gives  no  right  of  recovery.  Dean  v.  Dicker^ 
2  Stra.  1260,  acknowledges  the  same  position.  Lee,  Gh. 
J.,  says,  that  had  the  ship  been  re-captured  before  carried 
infra  prcesidiaj  the  decision,  which  was  in  favor  of  th^ 
plaintiff,  might  have  been  otherwise.'  In  Dqpaha  v.  Lud* 
bw^  the  voyage  was  defeated  by  the  interruption.  So  in 
Pond  V.  King^  the  insurance  was  for  time,  and  the  cruise 
totally  lost  The  same  principle  is  recognized  in  Wither^ 
spoon  V.  Banks^  Marsh.  406.  We  admit  that  in  this  coun- 
try, actions  on  wager  policies  may  be  maintained,  and  that 
if  this  be  a  wager  policy,  it  was  not  n^ecessary  to  abandon; 
^ut  if  this  be  not  a  wager  policy,  then  we  contend  the  non* 
suit  ought  to  stand.  The  facts  could  not  warrant  re&rring 
the  case  to  the  jury.  They  had  no  criterion  to  estimate  aa 
average,  and  could  not  be  allowed,  without  a  datum  to  go 
by,  to  settle  one  by  guess.  Orawfi^rd  v.  Hunter  is 
not  applicable  to  the  ^case  before  the  court  In  [*144J 
that  case,  the  count  demurred  to  had  words  tanta- 
monnt  to  an  averment  of  interest  But  whatever  may  be 
the  Sngliah  decisions  on  this  point,  our  policies  have  a 
clause  which  rendexB  it  necessary.  The  underwriter  con- 
tracts  to  pay  only  after  proof  of  loss  and  interest  Against 
lihis  may  be  urged  the  memorandum.  If  so,  then  it  is  a 
wager  policy,  and  within  the  arguments  used  on  the  first 
point    They  are  fully  established  by  the  decision  in  Pok 
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T.  Fitzgerald^  nrhich  overturned  the  cases  referred  to  bj 
the  opposite  side,  and  established  that  on  a  wager  policj 
there  coiild  be  no  technical  total  loss.  It  is  not  requisite 
that  the  ship  ;ihonId  actually  perish.  If  she  arrive  at  a 
port,  not  that  of  her  destination,  it  gives  a  right  to  recover ; 
bnt  when  she  does  arrive  there,  a  total  loss  cannot  havtj 
kappened,  though  a  capture  may  have  intervened. 

Biker^  in  reply.  The  only  reason  why  interest  was  ever' 
thought  necessary  to  be  averred  in  a  British  policy,  was  to 
take  it  out  of  the  19  O.  IL  c.  87,  against  wagering  insur- 
ances.  Therefore,  where  the  contract  is  upon  foreign  pro- 
perty, no  averment  of  interest  is  required.  Nantes  v. 
Thompaon^  2  East^  885.  The  determination  in  IVanco  r. 
Spencer  turned  on  the  evidence  not  piaintaining  the  count. 
The  declaration  stated  a  capture  by  enemies ;  and  it  was 
proved  that  at  the  time  when  the  vessel  was  taken,  preli- 
minaries of  peace  were  signed,  so  that  there  was  in  fact 
no  enemy  existing.  To  protect  the  insured  against  a  cap- 
ture on  a  wager  policy,  the  same  words  are  used  as  in  one 
on  interest ;  on  both,  therefore,  the  construction  must  be 
the  same. 

Kent,  Ch.  J,,  delivered  the  (pinion  of  the  court.  This 
must  be  considered  in  the  light  of  a  wager  policy.[l] 
The  words  "policy  to  be  proof  of  interest^"  are  not  con- 
sidered as  being  of  themselves  evidence  of  a  wager  policy, 
{Nantes  v.  Thompson^  2  East,  890,)  although  the  statute  oi 
19  G.  11.,  seems  to  prohibit  policies  with  such  clauses  in- 
serted, on  the  ground  of  their  being  wagers.  Nor  is  the 
want  in  the  declaration  of  an  averment  of  interest  in  the 
plainti£^  either  in  their  own  right,  or  as  trustees,  to  be 
considered  as  decisive  evidence  of  no  interest^  since  it  has 
been  ruled  in  the  case  of  Nantes  v.  Thompson^  2  East,  892, 

[1]  A  wager  policj  is  ralid  M  oommon  law,  (iMd  t.  OhmieK  8  X  OL  8S3w 
Ahboi  t!  Sebor,  3  J.  G.  S9.) 
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that  such  an  ayerment  is  not  requisite  even  in  an  interest 
policy.     But  these  circumstances  taken  in  con- 
nection with  a  fact  stated  in  the  present  case,  *that    [*146] 
the  captain  was  owner  of  the  vessel,  will  deter- 
mine the  nature  of  the  policy,  especially  as  no  agency  or 
trust  is  anywhere  pretended  by  the  plaintiffs. 

Assuming  it,  then,  as  a  fact,  that  this  is  a  wager  policy, 
the  question  is,  whether  the  capture  by  the  Spanish  priv$* 
ieer  amounted  to  a  total  loss  ? 

This  was  a  bet  upon  the  arrival  of  the  vessel  at  King- 
ston, in  Jamaica.  The  perils  which  may  have  happened 
to  the  vessel  on  the  voyage  are  immaterial,  provided  she 
performed  her  voyage,  for  that  determines  the  bet  in 
feivor  of  the  insurer.  It  is  stated  that  the  vessel  did  arrive 
at  Jamaica,  and  as  no  question  is  made  about  the  particular 
port  at  which  she  arrived,  we  may  intend  that  she  arrived 
at  Kingston.  The  intermediate  capture  was  immaterial,  as 
the  voyage  was  performed  befbre  suit  brought  This  point 
does  not,  however,  appear  to  be  well  settled  in  the  books. 
Some  of  the  cases,  and  particularly  that  of  Dean  v.  Dtcher, 
2  Str.  1250,  go  to^  prove  that  even  upon  a  wager  policy,  if 
the  ship  be  taken,  it  is  a  total  loss,  however  illegal  the  cap- 
ture may  be,  and  although  the  ship  be  taken  or  restored. 
Marshall,  424.  But  from  what  fell  from  Lord  Mansfield, 
when  speaking  of  the  case  of  Pok  v.  FifzgeraJd^  in  Oo88  v. 
Withers^  2  Burr.  695,  and  from  what  was  observed  by  him 
and  the  other  judges  of  K.  B.  in  Kukn  Kemp  v.  Vigne^  1 
D.  k  E.  808,  810,  the  inference  would  rather  seem  to  be, 
that  a  temporary  capture,  with  a  subsequent  recovery  and 
final  arrival  at  the  port  of  destination,  was  not  a  total  loss 
in  the  case  of  a  wager  policy.  This  to  me  appears  to  be 
the  most  advisable  rule. 

A  temporary  capture,  in  the  case  of  an  interest  policy,  is 
a  total  loss  only  at  the  election  of  the  insured,  and  unless  he 
abandon  pending  the  capture,  he  cannot  make  it  a  total  Ion. 
It  is,  therefore,  not  an  absolute  total  loss,  but  a  total  loss  at 
the  election  of  the  party.    But  in  wager  policies,  the  loss 
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ibould  be  abtolatdj  and  fioallj  total,  for  oikenriflo  a  tatt- 
porary  embargo  of  only  a  daj,  without  anj  other  interrup- 
tioQ  of  the  TOTftge,  would  be  a  total  loaa^  idthough  the  yes- 
flel  should  have  arriyed  in  saietj.  I  the  mcHre  readilj  adopi 
this  opinion,  because  wager  policies  ought  not  to  be  €»> 
oouraged,  and  it  is  noi  pleasant  that  the  time  of  the  oo«xt 
should  be  ooeupied  in  disousnng  them. 

[*146]  *LiviKasTON,  J.  Though  I  ooneor  in  the  opi» 
nion  ef  the  courts  as  delirered  by  the  Chief  Justice^ 
I  shall  trespass  on  the  patienoe  of  the  bar,  in  statiug  the 
leasoDS  that  have  led  to  this  coineidenee. 

There  can  be  no  doubt  this  was  not  intended  as  a  gamV 
ling  ioBuranoe.  The  policy  is  made  *' proof  of  interest" 
enly  to  dispense  with  estaUishing  that  fact  in  the  ordinary 
way.  The  nature  of  every  insuraoce^  whether  on  interest 
or  otherwise,  should,  perhaps,  always  depend  on  the  truth 
of  the  case,  and  not  oo  any  equiroeal  terms  which  may 
hare  been  used  fbr  different  purposes^  Without  determin* 
ingy  howerer,  to  whidi  class  this  contract  belongs,  the  non- 
suit  was  in  either  ease  proper.  • 

If  of  the  gaming  kind,  as  the  vessel  arrived  at  Janmioiv 
a  total  loss  did  not  happen,  in  which  event  only  can  there 
be  a  recovery.  It  was  strenuously  insisted  that  a  ccqituie, 
eveuR  for  five  minutes^  confers  a  right  to  recover  on  saek 
policy,  which  cannot  be  defeated  by  a  subsequent  release 
and  safe  arrival  of  Ae  property.  Were  we  to  sanction  so 
extravagant  a  position,  all  insurances,  especially  during  a 
war,  would  be  converted  into  wagers,  as  the  merdiant^  on 
the  slightest  interruption,  would  receive  payment  for  a 
total  loss ;  and,  also,  if  liberated,  retain  his  property,  the 
assurpr  himself  not  being  entitled  to  salvage.  It  is  astonish- 
ing that  courts  have  ever  intenneddled  with  wagers  of  any 
Und  It  is  not,  however,  fbr  us  to  apply  a  remedy ;  this 
must  be  left  to  the  legislaturei  In  England  this  qieoks 
of  gaming  is  restrained  by  act  of  Parliament;  and  until 
our  l^giaUture  provide  the  same  wholesome  d»edks,  it  is  our 
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doty  Dot  to  bold  out  unneceasarj  enoonragement  to  a  pnMy 
tioe.  whid),  instead  of  promoting  fair  trade^  the  onlj  legi* 
timale  object  of  marine  insaranoe,  is  a  direct  incitement  to 
the  woFBt  apeeiet  of  fraud.  Thia  we  ahould  do,  were  we  to 
plaoe  the  aaBured  in  a  wager  policy  on  a  more  favored 
fboting  than  those  who  have  a  real  interest  at  stake,  whieh 
10  Ae  direct  tendency  of  the  plaintiffs'  interpretation. 

On  an  interest  policy,  it  is  conceded,  that  capture  for  • 
time  is  not  a  total  loss,  unless  followed  by  abandonmeat 
while  the  restraint  continues.  If  the  cargo  be  valuable,  or 
on  its  way  to  a  good  market,  the  owner  will  frequently  ptt* 
§st  tbe  obanoe  of  restoration  to  an  immediate  ces* 
ttOD ;  button  tbe  plaintiff^'  principles,  a  moment's  [*147] 
lestnunt  fixes  the  underwriter  of  a  wager  policy, 
although  the  property  immediately  after  arrive  at  its  de»* 
tanad  port  I  should  be  sorry  if  this  were  law,  but  it  is  not^ 
and  mischievous  would  be  the  consequences  of  a  rule  of  the 
kind.  It  is  of  no  use  to  inquire  what  length  of  possessiott 
after  capture  devests  an  owner  of  his  property ;  or  whether 
the  prize  must  be  conducted  infra  pmeaidia,  or  if  an  actus} 
condemnation  must  intervene.  It  is  now  well  settled,  that 
ihe  only  question  whidi  can  occur  between  parties  to  a 
policy  is,  whether  there  was  a  capture  in  fact,  with  this 
difference,  however,  that  on  policies  on  interest,  an  aban- 
donment may  immediately  be  made,  and  the  underwriter 
thus  charged  with  a  total  loss;  but  on  other  policies,  there 
can  be  no  abandonment  to  fix  the  party,  and,  therefore,  a 
right  to  reoover  cannot  depend  on  the  single  circumstance^ 
of  capture,  but  on  its  consequences  as  to  the  Aiture  fate  or 
destination  of  the  vessel.  As  the  assurer  has  no  salvage 
and  cannot  be  called  on  for  a  partial  loss,  his  undertaking 
must  necessarily  be,  not  that  the  veasel  shall  not  be  takeiii 
but  that  she  shall  not  be  lost  thereby,  or  ultimately  stopped 
in  her  voyage.  If  ahe  arrive  safe,  even  after  a  capture,  he 
wins,  or  rather  does  not  lose,  the  wagen  Why,  indeedi 
should  a  momentary  obstruction  by  capture,  any  more  than 
a  detention  to  reflt^  after  n  ftre  or  storm,  be  estimated  ii 
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total  loss  ?  The  injarj  in  the  first  case  is  often  less  than  in 
either  of  the  other.  Were  the  insurer's  liability  to  depend 
on  the  naked  fact  of  capture,  how  easy  wodd  it  be,  where 
there  was  an  insurance  on  interest  in  the  form  of  a  wager, 
to  induce  a  belligerant  to  possess  himself  of  the  property  a 
little  while,  with  the  express  view  of  charging  the  under* 
writer  with  a  total  loss.  The  assured  might  always,  with 
a  little  management^  win  the  wager,  and  at  the  same  time 
secure  his  property. 

But  without  further  reasoning,  the  English  authorities^ 
cited  by  the  plainti£&'  counsel,  are  directly  opposed  to  his 
client's  pretensions.  In  Depaba  v.  Ludhw^  (Com.  861,)  the 
court  did  not  proceed  on  the  fact  of  capture  alone,  but  on 
the  "  damage  which  the  plaintiff  received  by  the  intemip* 
tioa  of  his  voyage;"  for  the  vessel,  on  being  recaptured,  was 
brought  to  Harwich,  and  that^  too,  not  until  after  an  action 
was  commenced  on  the  policy.  It  is  not  men* 
[♦148]  tioned  whither  the  vessel  was  ^insured,  but  from 
the  reasoning  of  the  court,  it  could  not  have  been 
to  Harwich ;  and  then,  as  she  did  not  arrive  at  her  destined 
port,  the  bet  was  clearly  lost^  and  the  defendant  liable. 

In  Pond  V.  Kmgj  1  Wils.,  the  insurer  undertook  that  a 
certain  privateer  should  cruise  in  safety  three  months ;  the 
jury  found  she  was  prevented  by  capture  from  cruising 
for  that  period,  and  judgment  was  rendered  against  him, 
not  merely  because  of  the  capture,  but  of  its  effects,  for 
the  interruption  of  the  cruise,  which  was  the  subject  in- 
sured, is  expressly  made  the  ground  of  decision ;  but  even 
this  authority  is  shaken,  if  not  overturned,  by  a  judgment 
of  the  House  of  Lords,  which  will  be  presently  mentioned. 
In  the  case  of  Dean  v.  Dicker^  2  Str.  1250,  at  nisi  prius^ 
it  does  not  appear  whither  ^he  vessel  was  conducted  after 
being  cut  out  of  a  Spanish  port,  where  she  had  been  eight 
days ;  of  course,  it  can  form  no  authority  here,  and  besides^ 
it  is  very  evident  that  Lord  Chief  Justice  Lee  was  not 
governed  by  the  solitary  &ct  of  a  capture  or  short  deten- 
tion on  the  high  seas,  but  considered  the  property  as  de* 
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vested  by  being  ''  detained  eight  days  in  an  enemy's  port.*' 
It  might,  says  he,  hav^  been  otherwise,  if  the  ship  had 
been  recaptured  before  she  was  carried  infra  prasidia. 

But  if  any  obscurity  remain  after  these  cases,  the  ques- 
tion, how  far  a  temporary  interruption  by  capture  amounts 
to  a  loss  of  the  wager,  the  Exchequer  Chambepand  House 
of  Lords  have  established  conclusively  in  Poh  v.  FiizgeraJd^ 
Willes's  Rep.  641,  that  "  though  a  ship  may  be  deemed  for 
a  time  lost,  yet^  if  she  be  afterwards  recovered,  a  total  loss 
has  not  happened  within  the  meaning  of  the  wager."  Such 
is  Lord  Mansfield's  understanding  of  this  decision,  (2  Bar. 
695,)  which,  indeed,  admits  of  no  other,  and  contains  in 
itself  a  complete  answer  to  all  that  lias  been  urged  in  favor 
of  the  assured.  In  Kukn  Kemp  and  others  v.  Vignej  1  D. 
&  E.  804^  the  arrival  of  the  ship  is  regarded  as  the  event 
insured  by  a  wager  policy,  and  although  there  migTit  have 
been  an  abandonment,  if  it  had  been  an  insurance  on  in* 
terest,  yet^  "as  there Vas  only  a  temporary  capture,  we 
must,"  says  Lord  Mansfield,  "  consider  what  the  truth  of 
the  case  is  between  the  parties ;"  and  because  the  vessel 
might  have  prosecuted  her  voyage  after  she  was  liberated| 
the  underwriter  was  not  held  liable.  This  vessel 
*had  been  detained  in  Spain,  in  consequence  of  a  [*149] 
capture,  more  than  two  years ;  but  as  she  might 
afterwards  have  gone  on  to  Marseilles,  the  plaintiffs  were 
deemed  not  to  have  won  the  wager.  The  insured  here,  1 
admit,  were  very  hardly  dealt  with,  for  after  a  sale  of  the 
cargo,  and  a  condemnation  in  Spain,  which  was  not  re- 
versed until  after  a  detention  exceeding  two  years,  it  could 
not  be  expected  that  the  vessel  was,  in  contemplation  of 
the  parties,  to  proceed  in  ballast  to  Marseilles.  Without 
going  the  whole  length  of  this  decision,  which  is  no  au- 
thority with  us,  it  however  establishes,  as  well  as  the  other 
oases,  beyond  the  possibility  of  doubt,  that  in  England  the 
holder  of  a  wager  policy  cannot  recover,  if  the  vessel  reaches^ 
or  might  have  reached  her  port  of  destination,  even  aft^er  a 
detention  by  capture  or  otherwise.    The  Neptune,  it  will 
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be  remembered,  reaobed  Kingston  after  a  very  abort  ob» 
stnictionJ  Keitber,  then,  on  tbe  ground  of  aathority,  nor 
reason,  can  the  plainiifb'  olaim  for  a  total  loes  be  aoA* 
tained. 

If  thia  bean  intereat  policy,  tbe  non-auit  is  yet  more  fire^ 
of  difficulty.  There  being  no  abandonment  during,  or 
even  after  the  reatreint,  the  loaa^  it  is  granted,  is  not  total. 
Tbe  objection  to  a  verdict  for  a  partial  loss  arose  at  th^ 
trial  from  the  total  want  of  evidence  as  to  its  extent.  It 
is  Bot  enough  to  prove  an  ii\jnry,  but  its  nature  and  qfjwt^ 
turn  should  he  ascertained.  This  must  be  in  the  assured*a 
power,  and  if  be  withhold,  or  neglect  to  produce  the  pro* 
per  proof,  a  jury  ought  not  to  be  permitted,  at  hazard  of 
doing  injustice,  to  come  to  a  determination  on  vague  and 
aseertain  conjectures.  No  one,  upon  this  evidence,  ca^ 
say  whether  a  thousand  dollan^  or  as  many  eagles,  would 
have  been  an  indemnity.  As  to  the  salvage,  there  was  bo 
proof  whatever  to  what  it  amounted ;  it  was  an  eighth  of 
tbe  Keptone's  value  at  Jamaica,  but  what  she  wns  ap» 
praised  at,  or  deemed  worth  in  that  island,  does  not  appear ; 
and  it  was  of  course  impossible  to  say  what  was  paid  on 
that  account.  In  trover  for  a  ship,  the  value  as  well  afl 
tbe  conversion  must  be  proved.  One  vessel  may  be  worlih 
fifty  thousand  dollars,  and  another  not  as  many  cents. 
How,  then,  is  a  jury,  without  proof  on  this  point,  to  coma 
at  a  prc^r  result?  So  the  repairs  of  a  vessel  may  co0t 
a  very  large  sum,  or  may  not  amount  to  as  much 
I^IBO]  per  cent  as  will  entitle  the  assured  to  *any  reeo^ 
rery.  To  let  a  jury  determine  without  some  evi» 
denee  of  this  fact,  (for  here  was  none  at  all,)  would  be  sub* 
jecting  the  defendant  to  an  arbitrary  assessment  of  dama* 
gOB,  and  allowing  a  plaintiff  to  take  an  advantage  of  \m 
own  laeheB.  On  this  ground,  I  directed  the  plaintiffs  to  bf 
called  at  the  trial,  and  see  no  reason  to  change  my  opinion* 
The  plaiatiffii  must  take  nothing  by  their  motion.[l] 

[1]  A  sapercargo  was  Ip  receive  u  hia  oompenmtion,  a  gross  sam  oat  €^ 
tbe  proceeds  of  the  retam  cargo^  or  a  part  of  the  cargo  to  that  amoonti  on 


airiTiil  tk  the  place  where  ttie  Toyege  wne  to  tennioAte;  on  ibe  veeiel^  ra» 
tarn  rojage,  vhe  was  compelled  to  put  into  a  port  of  neceesitjf  where  the 
voyage  was  broken  up,  and  the  Teasel  and  cargo  sold.  The  supercargo  can- 
taei  demand  his  compensation  of  his  employeta;  but  as  ft  Is  an  InsaraU* 
IntereiflL  and  if  an  insaranoe  nas  been  eflbcted,  there  being  a  total  loesi  b^ 
itay  recover  the  whole  from  the  nnderwiiter.  ^eMwoii  V.  Nmo  York  Am 
0$^  3  Cai.  R.  357. 

The  owner  of  a  caigo^  unauthorized  bj  the  owner  of  the  yessel,  repairs  he^ 
bn  the  Toynge ;  and  effects  an  insurance  in  hia  own  name  oft  his  expeliidf<> 
tures  for  repairs.  The  owner  of  the  vessel  had  previously  insnred  her ;  and 
after  she  had  arrived  at  her  port  of  destination,  she  waa  abandoned  as  for  a 
technical  total  loss,  by  the  owner,  to  his  anderwritors ;  and  sold  with  their 
consent,  and  for  their  account  T^e  owner  of  the  cai^go,  who  had  made  the 
fetpaita,  then  abandoned  to  his  underwriters ;  held,  that  this  was  not  wdtk  a 
tatal  kwt  as  eone  within  tbepolley ;  that  a  ooiwtr«cHve  total  loea  of  the  m^ 
Jeot  was  not  enough,  but  the  loss  must  be  absolutoly  and  finally  total 
Bitehanan  v.  Ocean  Jru.  Ch^  6  Cow,  318. 

A  wager  policy  la  valid  at  common  law.  Jvhd  v.  Chwrch,  2  J.  0.  333. 
AVhoU  y.  SAcr,  3  J.  C'  39.     Ckndimng  v.  Church.  3  GaL  R.  141. 

IttMiranoe  on  pixiflts :  "no  otiier  proof  of  Interest  to  be  required  b«t  thi 
l^eliQy  ;  if  the  goods  did  not  arrive.  Insured  to  recover  for  a  total  loss ;  war* 
ranted  free  fh>m  average^  and  without  benefit  of  salvage  ;*'  this  is  a  wager  of 
policy.    Jiihd  v.  Churchy  2  J.  0.  333. 

Insurance  on  profits  or  freight,  where  the  insured  has  an  interest  iti  tho 
iabject  which  is  to  prodnoe  them,  is  not  a  wager  policy.  AbboU  t,  SAor^  t 
J^  a  8».    K.  T.  Dig.,  Tol.  3,  p.  104 

As  to  the  nullity  of  wager  policies^  see  Pritchett  v.  Jna.  Cb.  of  North  Amerie^ 
t  iTeates  Rep.  464;  EdgcU  v.  JPLaughUn,  6  Wharton,  176;  Uoyd  v.  Leisoh 
rM^,  T  Watts.  294;  Chi^  r.  Jfinvofrvpd;  4  ITeates^  168;  OoBmnet  t.  Day,  t 
Twnont  Bep.  144. 


Given  against  Dbigos. 


NoUce  to  appoint  a  now  atiomley  ooed  not  be  bjy  rde  of  oourt^  and  30  dayi 
are  suflldent,  but  It  must  bo  personal,  or  tantamount 

After  a  new  trial  had  been  ordered  in  this  cause,  (1 
planes'  Rep.  460,)  the  plaintiff,  on  the  80th  of  Jane,  1804^ 
personally  served  the  defendant  with  a  written  notice  of  it» 
Hdqniring  him  to  appoint  a  new  attorney |  as  his  former  one 
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Beadle  v.  Hopkins. 

had  been  promoted  to  the  bench,  and  that  in  default  of  so 
doing,  all  subsequent  notices  would  be  served  by  affixing 
the  same  in  the  office  of  the  clerk  of  the  court.  The  de« 
fendant  not  having  nominated  any  new  attorney,  the  plain- 
tiff gave  notice  of  trial  in  the  manner  above  mentioned, 
and,  at  the  last  Albany  circuit,  took  an  inquest  by  default^ 
upon  which  judgment  had  been  entered  and  execution  sued 
out 

WBUiams^  on  the  above  &ct%  now  moved  to  set  them 
aside,  contending  that  the  notice  to  appoint  a  new  attorney 
ought  to  have  been  by  a  rule  of  court  ordering  it  to  be 
done. 

P^  Curiam,  In  the  case  of  Bennett  ads.  VteUe^  July 
term,  1802,  it  was  decided  that  the  party  must  be  warned, 
or  he  is  not  bound  to  take  notice  of  the  proceedings;  and 
in  Harvey  ads.  ffildrith,  January  term,  1808,  we  ruled  that 
the  defendant  must  have  personal  notice,  or  such  as  the 
court  would  deem  tantamount.  Our  statute,  like  that  of 
Hen.  lY.,  requires  a  warning,  and  the  personal  service 
here  was  a  sufficient  one^  without  any  rule  of  court  The 
defendant  was  grossly  in  default,  as  nine  months  elapsed 
before  the  plaintiff  went  on.  We  think  thirty  days  a  su^ 
ficient  and  reasonable  notice  in  these  cases. 

Application  denied. 


Beadle  against  Hopkins. 

No  ooiioe  of  special  matter  is  good,  exoept  under  the  general  iasne. 

In  covenant,  under  a  plea  of  performance,  the  defend* 

ant  gave  notice  of  special  matter,  and  the  judge 

[♦151]    at  the  trial  ^permitted  equitable  evidence  to  be 
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T6wer  t.  Witoon. 

giveDy.  upon  which  a  rerdict  was  taken  for  the  defendant. 
The  application  was  to  set  it  aside  and  grant  a  new  trial 

Psr  Curiam.  The  motion  must  be  granted,  with  costs 
to  abide  the  event  of  the  suit.  Under  the  plea  in  this 
causei  the  notioe  was  inadmissible,  and  the  evidence,  there- 
fore, improperly  received.  The  statute  requires  the  gen- 
eral issue  to  be  pleaded,  where  special  matter  is  relied  on 
in  evidencci  under  the  notioe  our  law  permits. 


TowKB  against  Wilsok,  Sheriflf  of  Washington. 

Th«  fMprnu  record  U  always  amendable  bj  tha  Imoe  roll,  on  paymant  oi 
ooata.  Awarding  a  ventrs  to  the  proper  officer  on  an  inauffldent  sqg^ 
gestion  ia,  after  verdiot,  cured  hy  the  statute  GfJeofadU. 

Shephard  moved  in  arrest  of  judgment  on  the  follow- 
ing grounds :  1.  That  there  was  variance  between  the  issue 
roll  and  nisi  prius  record ;  the  memorandum  in  the  first 
being  of  January  term,  1803,  and  that  of  the  latter  in 
1804 ;  2.  That  there  was  no  special  suggestion  that  the 
sheriff  of  the  county  was  interested,  and  no  special  award 
to  the  coroner,  who  appeared  to  have  returned  the  venire. 

Fooie^  contra,  was  stopped  by  the  court. 

Per  Curiam.  The  issue  roll  is  allowed  to  be  oorrect| 
and  the  circuit  record  is  always  amendable  by  it  on  pay- 
ment of  the  costs  of  the  motion  made.  The  second  error 
is  within  the  statute  o{  jeofails^  which,  after  verdict,  cures 
the  award  of  a  venire  to  an  improper  officer,  on  an  insuffi- 
cient suggestion ;  a  fortkri  if  the  award  be  to  the  right 
peiBon.    Take  nothing  by  your  motion. 
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Jaokioo  T.  Bfowneli. 


Jacksok  ixdem.  CoLDEir  against  BbowKSLL. 

Where  \toth  eidee  have  a  rifht  to  notioe  a  case  for  aiigameB^  aad  neither 
part/  bringe  it  on,  though  oalled,  the  jadge'e  order  to  etaj  prooeedinga  oon- 
tinues  good  over  the  term. 

WooDWORTH  moved  to  discharge  a  judged  oertifloate  to 
staj  proceediDgB)  becaaae  the  plaiiitiflf  had  not  brought  oa 
the  cause  to  aigument  this  term,  according  lo  notieBi 
though  there  had  been  ample  opportunity.  He  contended 
that  the  certificate  expired  with  the  term,  if  the  party  ob- 
taining it  neglected  to  bring  on  the  argument.(a) 

At  Curiam,  When  the  cause  is  of  such  a  nature  that 
either  side  may  notioe  for  argument^  both  are  equally  in 
default  if  it  be  not  brought  on.  The  only  modfs,  in  such  a 
Mse,  to  get  rid  of  a  judge's  order^  is  to  give  a  counter  no- 
tice, and  when  the  cause  is  called  on  the  calendar,  to  oome 
forward  and  demand  judgment  Here  each  party 
[•152]  has  *noticed,  and  neither  one  has  moved ;  the  appli- 
cation must,  therefore,  be  denied.  Had  the  cause 
been  such  that  both  parties  could  not  have  noticed,  tken  the 
present  motion  would  have  been  right 

Motion  denied 


Akontkoub. 

On  an  intended  motion  to  let  aaide  a  report  of  refereei^  a  Jadge*8  order  ez- 
piree  with  the  term. 

A  Similar  application  was  made  to  vacate  a  judge's 
liftcate  to  stay  proceedings,  upon  a  report  of  ie&ree& 

(a)  See  Kirby  r.  OoifwO,  I  Oainea'  Rep.  606^  n.  (&>. 
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Eiog  ▼.  PttUeR. 

Per  Ouriam.    Take  your  motion*    This  case  oomes  ex* 
ac^y  within  the  exception  in  the  last 


Caleb  King  against  Mathew  Fulleb. 

U  a  plaintJff  in  •  Justice's  court  allege  that  he  "let"  the  defendant  hnrea 
«  borae,  in  considention  of  which  the  defendant  "  let"  him  have  another,  it 
shows  with  sufficient  certainty  an  exchange,  and  not  a  bailment  If  a 
Ibrmer  trial  be  {beaded  in  a  justice^  court  in  bar,  and  state  the  triaf  so  that 
It  appear  it  could  not,  scoording  to  technical  rules,  hairs  embraced  the  bar, 
the  matter  so  stated  .will  be  rejected  as  sarpluBsge,  and  if  the  Justkse  ssesi 
to  have  pronounced  oo  that^  which  is  thus  rejected  to  support  the  plea,  the 
Judgment  will  be  reversed.  A  setK)ff  allowed,  though  improperlj,  In  a 
former  suit  before  a  justice,  is  a  good  plea  in  bar  in  another  for  damages 
on  the  ground  of  the  se^offl  though  if  exception  be  originallj  taken  against 
41m  set'Ofl;  it  maj  be  urged  as  in  this  court 

Qk  eeriiorari  The  now  defendant  deolaied,  in  the  convt 
below,  that  he  "  let  the  said  Caleb  have  a  certain  bay  horse, 
and  a  note  of  haod  of  sixteen  dollars,  in  consideration  of 
whi9h  the  said  Caleb  let  the  said  Mathew  have  a  oertaia 
sorrel  horse,  which  the  said  Caleb  warrtntod  to  be  a  sound 
and  good  working  horse,  wha'eas  he  was  totally  nnfit  f<Mr  all 
manner  of  business,  to  the  damage^"  &a  To  this  the  plain- 
tiff here  pleaded  in  bar,  a  set-off  for  these  very  damages, 
made  by  the  defendant  in  a  suit  against  him  before  another 
justice.  Beplioation,  denying  the  fonner  trial,  and  al- 
leging the  illegality  of  the  set-off.  Bejoinderi  affirming 
4he  former  trial,  and  tendering  an  issue  on  that  &ct.  De- 
murrer and  joinder,  upon  which  the  justice  ruled  the  plea 
insufficient^  and  without  inquiry  as  to  the  £a[ot  of  the  former 
trial,  went  on  to  hear  evidence  on  the  point  of  damages^ 
and  pronounced  judgment  in  &vor  of  the  ^plaintiff  for 
twenty-five  dollars. 

Shephardf  for  the  plaintiff.    The  decision  of  the  magis- 
Vol.  HL  19 
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King  T.  Faller. 

trat^  on  the  point  of  law  was  erroneous ;  for,  on  demurrer, 
judgment  ought  to  be  against  him  who  commits  the  first 
£EiuIt.  The  declaration  here  is  clearly  bad ;  it  wants  time 
and  place.  Besides  ^'  letting^  a  man  have  a  borse  is  not  a 
sufficient  consideration  to  maintain  an  action  on  a  war- 
ranty ;  for,  if  the  plaintiff  below  was  a  mere  bailee,  he 
sustained  no  injury  from  the  unsoundness  of  the  animal. 
The  replication  is  also  bad.  In  the  next  place,  as  there 
was  an  issue  offered  on  the  fact  of  the  former  trial,  the 

justice  ought  to  have  awarded  a  venire  on  that 
[*15S]    point ;  instead  *of  which  he  goes  on  to  assess  dam* 

ages  himself,  on  a  matter  in  which^  no  issue  w^ 
pending,  under  the  idea  that  the  rejoinder  was  bad* 

Weston,  edntra.  The  declaration  is  substantially  good,  for 
enough  appears  to  show  there  was  a  demand,  and  form(a) 
is  to  be  overlooked  in  pleadings  before  a  justice.  Sub- 
stance, however,  is  required,  and  the  plea  shows  the  set-off 
was  of  such  a  nature,  that  it  could  not  have  been  received. 

Per  Curiam.  It  has  been  objected,  that  the  word  ht 
imports  a  bailment,  and  if  so,  that  the  unsoundness  of  the 
horse  was  immaterial,  and  not  prejudicial  to  the  plaintiff 
below.  In  reviewing  the  proceedings  of  magistrates,  this 
court  has  decided  that  they  will  not  require  of  the  parties, 
who  are  to  be  presumed  ^unversed  in  the  forms  of  law, 
technical  nicety,  or  legal  precision.  If  the  matter  stated 
show  a  good  ground  of  action,  it  is  all  that  is  requisite. 
To  test  proceedings  in  justices'  courts  by  tlie  rules  of  plead- 
ing adopted  here,  would  be  productive  of  the  greatest 
injustice.[l]  The  act  giving  jurisdiction  to  justices  of  the 
peace  requires  of  us,  on  certiorari^  to  pronounce  judgment 
as  the  very  right  of  the  case  shall  appear,  without  regard 
to  omissions,  &;c.,  in  mere  matters  of  form.    In  common 

(a)  The  record  throoghont  had  not  the  semblance  of  legal  forms  or  pro- 
oeedings. 
[1]  As  to  pleadings  in  Josfcioes'  conrt^  see  Waterman's  N.  T.  Tr.  page  Si. 
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EJimg  V,  Full«r. 

pMrlanoe,  "i<"  as  used  here,  means  exchange^  and  so  the 
court  will  understand  it 

With  respect  to  the  prooeedings  of  the  justice  himsell^ 
the  court  will  require  a  compliance  on  his  part  with  the 
forms  prescribed  by  the  statute.  If  these  have  been  depart- 
ed froni^  and  are  not  waived  or  cured  bj  the  statue  of 
J9ffaiby  the  proceedings  cannot  be  supported.  This  prin- 
ciple was  adopted  in  the  case  of  Day  v.  WiJber.\\'\ 

The  opinion  expressed  extends  to  the  exception  taken 
to  the  replication.  It  denies,  substantially,  that  any  trial 
had  ever  been  had  on  the  matter  stated  as  the  ground  of 
the  action.  It  also  alleges  that  it  could  not  lawfully  have 
been  set  off;  this  the  court  will  reject  as  surplusage  and 
wholly  irrelevant  But  the  last  objection  is  fatal.  After 
the  defendant  below  had  answered  the  repli- 
cation by  alleging  that  the  same  ^matter  had  been  [*151] 
tried,  as  stated  in  his  plea,  and  tendering  issue,  the 
plaintiff  demurred  generally,  and  thereupon  the  justice  de- 
cided in  favor  of  the  demurrer.  There  could  have  been  no 
other  ground  for  this  determination  than  this:  that  the 
rejoinder  did  not  answer  that  part  of  the  replication  which 
stated  that  it  was  unlawful  for  the  plan  tiff  to  have  pleaded 
a  set-off  of  this  demand.  That  part  of  the  replication  we 
have  been  obliged  to  consider  surplusage  to  suppport  the 
replication  itself,  and  it  being  so,  an  answer  to  it  was 
unnecessary. 

There  has  been  injustic  done  by  overruling  the  rejoin- 
der, and  thereby  preventing  the  trial  of  a  material  fac^ 
which,  if  true,  ought  to  have  barred  the  action. 

We  must  not  be  understood  as  determining  that  dama- 
ges arising  from  a  fraud  can  be  legally  set  off  before  a 
justice.^  If,  however,  it  be  pleaded,  and  is  not  objected  to^ 
and  a  jury  pass  upon  it^  the  consent  of  parties  thus  to  be 
implied,  will  take  away  the  error ;  and  it  then  becomes  a 

p]  See  Watennan'k  K.  T.  tt.  pages  1  and  1 
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Van  Rao^  y.  Ym  Arsdaln. 

biir  to  a  Bubsequeo t  suit.    The  judgment  bel6#  must,  theith 
fore,  be  reversed  on  the  last  exception. 

Joc^ent  of  RveraaL 


Van  lUtraH  against  Van  Absdaln. 

A  diseharge  ander  the  inaoWa nt  Uw  of  another  alaie  ia  no  bar  to  a  soft  liera^ 
hj  a  citiasen  oTthia  atate^  for  a  debt  contracted  within  it,  and  who  haa  ntAt 
m  anj  degree,  come  in,  under  the  proceedlnga  under  the  maolyeot  act(a) 

AssiTMFsrr  by   the  indorsee  i^gainst  the  indor^er  of  k 
iyk^missorj  note  madd  in  Bhode  Island,  and  indorsed  to 

(a)  From  debts  contracted  in  a  foreign  state  between  resident  subjects  or 
citizens,  a  certificate  under  either  its  bankrupt  or  insolrent  laws,  wliicti  would 
be  there  a  discharge,  is  equally  so  in  every  other  country.  BaBanHne  ▼.  Gcfdiffg, 
1  Cool£e*s  B.  L.  4th  ed.  615;  HorHs  v.  MandgitiBe,  2  DaU.  356;  FbUtr  t. 
Browi,  5  Sast,  134  Tba  effect,  it  ia  presnned,  would  be  the  aaine,  wore  the 
parties  natural  bom  subjects  of  any  other  kingdom.  But  when  the  deb^ 
though  contracted  in  that  country  in  which  the  inaolyent  obtains  his  certifi- 
cate, is  due  to  a  subject  of  another  power,  resident  within  its  territories  at 
the  time  of  incurring  ttte  debt,  though  it  might  have  been  proved  against  the 
estate  of  the  insolvent,  the  courts  in  England,  if  the  plaintiff  has  not  come 
in  nnder  the  foreign  commission  or  proceedings,  will  not  relieve  in  a  sum- 
mary way ;  Pedder  v.  M' Master,  8  D.  &  B.  609 ;  Anm,  1  Anstr.  80 :  in 
Pennsylvania  they  wQI ;  MiXtar  v.  HaU,  1  Dall.  228 ;  Thompson  v.  Towig,  1 
DaU.  394;  D&naHaon  v.  ChamJbera,  2  DaU  100;  aforiiors  if  he  has  come  in 
under  the  foreign  ooromtssion.  OorgercU  et  al  v.  if'  Carty,  1  DaU.  806.  Bttt 
if  the  debt  be  contracted  in  one  country,  with  a  resident  citizen  of  it,  a  cer- 
tificate subsequently  obtained  in  another  country,  where  the  debtor  at  the 
time  of  its  being  contracted  resided,  will  not,  in  the  courts  of  the  country 
where  the  debt  was  contracted,  exonerate  from  it,  {0ttin  v.  Ke^  2  H.  BL 
568 ;  SnUff^  v.  Buihanan,  I  Bast,  6,)  although,  on  the  debt  so  contracted,  a 
judgment  has  been  obtained  in  the  courts  of  the  state  where  the  certificate 
was  granted,  if  the  effect  of  such  certificate  there  be  purely  local,  and  mere^ 
to  emancipate  the  person  of  the  debtor  from  imprisonment,  and  not  to  dis- 
dha^  the  debt  White  ▼.  OcmJMi,  1  Johns.  Rep.  117.  In  the  courU  of  a 
oooBtry  where  •  oertifieaito  ia  gireii,  it  is  a  diicharge  from  debts  previooiity 
contracted  abroad.  Penniman  v.  Meiga,  9  Johns.  Rep.  325.  Whether  be- 
tween subjects  of  the  same  nation  residing  ii|  different  countries  iioartificate 
granted  in  one  will,  to  a  debt  previously  contracted  in  the  other,  be  there  o 
bar,  does  not  appeor  to  have  received  any  ezpreaa  a<yudlcation. 
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tp  the  pjaintiff  ia  thi«^  slatei  where  he  Iben  was,  and  now 
i8|  %  i^id^ot^  bj  %h^  defendant^  ^hose  esUhlished  residenoe 
thep  F&8|  ^Q<}  Gontiniies  to  be,  in  PennsylTania,  by  (be 
ijPV^lventj  Ia«r  of  lybi^h  bM^  he  was  dischai^ged  in  Mapoh^ 
iOQd.  He  did  j^plj  ^qdu^e  tb^  pl«iol(iff  in  the  list  of  hia 
^creditpnai  v^or  i^eAtioK^  the  no^  i^  tbat  of  hia  debts,  and  the 
'  oauae  w^M  ftt  issue  long  prior  to  bis  exoneratioa  Upon 
t^ese  facts  it.  ^a^  sv^bn^tte^}  to  tb^  ooort,  whether  the 
defendant  could  avail  himself  of  th^  d^bargo  ip  Penft^i* 
vaqifi  in  I^  <;^  tl^  W^^m^  swt, 

KsiTF,  Cb.  X  This  question  arose  in  the  case  of  Ge9rg6 
R  EamH  v«  WUUmn  OmUhard^  which  was  decided 
in  this  *court  in  January  term,  1795 ;  the  plaintiff  [*155] 
there  was  a  citizen  of  this  state,  and  the  debt  was 
Qp.otracted  here ;  tbe  defendstut  was  a  citisen  of  Pennsy t 
vania^  and  pleaded  a  discharge  under  the  insolvent  act  of 
that  state,  and  the  plea  was  overruled.  ITpon  tbe  authority 
of  that  decision,  we  are  of  opinion  that  the  discharge 
stated  in  the  case  before  U3  is  no  bar,  and  that  tbe  plaintiff 
is  entitled  to  judgments  We  give  no  opinion  as  to  the 
operation  of  such  a  discbarge,  if  the  parties  had  been 
citizens  of  Pennsylvaniai  or  if  the  debt  had  been  contract- 
ed there,  or  if  the  plaintiff  had  given  his  assent  to  the 
proceedings  under  the  insolvent  law,  or  aooepted  any 
dividend  of  the  defendant's  estate;  but,  confining  our- 
selves to  the  case  before  us,  and  to  the  antecedent  decision, 
we  declare  only  that  a  discharge  under  the  insolvent  act 
of  aqother  8ta,t^  wiU  not  take  away  the  right  of  a  oitisea 
of  this  state  to  sue  here  upon  a  contract  made  here,  and 
which  is  binding  by  our  laws. 

]piviN0flET0N,  J[.  Supposing  tbis  question  to  be  f«i  iakgrtk 
\m^  (wbich  must  also  have  been  the  understanding  of  the 
oounsel  of  both  parties,)  I  had  formed  an  opinion,  and[ 
assigned  my  reasons  at  considerable  length,  in  favor  of  the 
defendant ;  having  no  doubt^  after  a  very  eareful  exami- 
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nation  cf  the  subfect,  tb&t  a  cessio  bonorum,  under  the  lawv 
of  a  state  where  the  debtor  has  his  permanent  domioil; 
ought  to  operate  as  a  discharge  from  his  creditors  in  every 
part  of  the  world.  To  this  opinion,  which  is  the  result 
of  much  reflection  and  research,  I  still  adhere ;  bat  being 
reeendj  informed  that  a  different  decision  has  been  made 
by  this  coort^  in  the  case  mentioned  by  the  Ohief  Justice,  I 
do  not  think  myself  at  liberty  to  dissent  from  the 
judgment  just  rendered. 

Judgment  for  the  plaintiff.[l} 

[1}  The  cflM  nd  opentioD  of  the  iuolTeDt  laws  of  ft  atete  upon  oon- 
traota^  to  which  the  citizena  of  another  atate  are  partiea,  oonaideie^  Vtm 
JEbok  T.  Whitlock,  Sa  Wen.  43. 

In  an  action  on  a  Judginent,  rendered  in  thia  court,  the  plaintiff  ia  not  ea" 
topped  to  ahow,  that  the  jadgment  here  waa  rendered  on  another  Judgment 
ia  a  neighbofing  atate,  which  Istter  judgment  waa  rendered  on  a  cootniel 
made,  and  to  be  performed  there,  before  the  paaaage  of  our  inaolfont  law; 
and  thua  to  avoid  the  operation  of  n  diacharge  under  that  law  which  ia 
pleaded  here  to  an  action  on  the  last  judgment  Wyman  y.  MUcheH  1  Cow. 
816. 

A  replieatioii,  aetting  out  t&eae  ihotm  ia  net  n  departure ;  though  tiie  jiidg«> 
ment)  aa  de<dared  on,  purporta  to  have  been  upon  promiaea.    Id. 

Nor  ia  the  plaintifE;  for  that  reaaon,  eatc|iped  to  denj,  that  it  i%  la  faol^ 
upon  a  judgment    Id. 

The  court  decided  that  the  act  of  oongreaa  relative  to  insolvent  debtora 
within  the  dlatriet  of  Columbia,  ought  to  have  been  specially  set  forth  fa 
the  plea;  for,  aa  reapeota  the  union  at  laige^  it  ia  n  private  act,  of  which  the 
oourta  in  the  aeveral  atatea  are  not  bound  to  take  notice  unleaa  it  be  abown 
to  them  by  pleading.  It  ought  to  have  been  recited  in  the  plea^  or  ao  much 
of  it  aa  to  enable  the  court  to  Judge  whether  the  diacharge  was  made  in  ocm* 
ibrmity  to  it,  and  waa  well  warranted  by  its  provisions.  If  the  rule  were 
otherwiaa,  and  we  were  to  take  notice  of  the  act  aa  a  public  law  of  the 
United  Stataa,  it  would  appew  that  the  dkohaige  nflbidano  plea  in  bar  o# 
the  action.     Wright  v.  Ftiiron,  10  J.  R.  800. 

Both  partiea  resided  ia  Madeira,  and  the  debt  waa  contracted  there.  By 
the  law  of  Portugal  extending  to  that  iaiand,  the  body  of  the  debtor  could 
aot  be  arrested  either  before  or  after  judgment^  and  the  defendant  in  thia 
suit  moved  to  have  an  ezoneretar  entered  on  the  bail  piece.  It  waa  refiiaed. 
The  court  aaid,  "The  remedy  must  be  pursued  acoordmg  to  the  lawa  of  the 
country  in  which  the  action  waa  brought  If  a  foreign  creditor  poraued  hia 
debtor  here,  he  is  entitled  to  the  more  efficacious  remedy  provided  by  ooff 
lawa  for  the  recovery  of  debta."    A»i«b  v.  4»iiieid,  8  J.  R.  19a 
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to  wm  aetiM  af  debt  oa  a  |ii4giDaiit  in  the  ni|ifame  ooiMi  of  Conneoticat^ 
Ike  dateidani  ptoaded  a  diadiarga  und^  Iha  Snai^Ttnt  act  of  thai  atata,  bgr 
wbiehi  OB  making  an  aatignaen^  he  obtained  a  oertifloate  which  ahoold 
•perata  to  protect  bia  penon.  The  defendant  reaided  in  Connecticut;  the 
plaintUr  In  Vew  York,  where  the  canae  of  aotkm  aroae.  The  oourt  aaU, 
'*  The  certillcate  gtanted  to  the  defendant  in  Gonnecticotk  waa  not  a  diacharge 
from  tlie  debt»  bnt  onlj  from  tmpriaonmeat.  It  waa  therefere  limited  in  Hi 
•lyeet,  and  local  in  ita  effeoti  and  the  diachaige  waa  no  bar  to  an  action  oo 
the  judgment     Wkiii  ▼.  (ka^Md,  t  J  B.  117. 

The  debt  waa  contracted  in  PennsylTania.  Both  partiea  resided  there. 
The  defendant  obtained  there  a  diachatge  nnder  the  insolvent  law  of  that 
■Uite  from  imprisonment,  and  from  all  liabilitjr  of  bia  peraon  for  any  deb^  b^ 
iire  that  time  contracted.  The  plaintiff  at  the  time  of  the  discharge^  and  of 
the  oommenoeBient  of  the  snit  in  New  York,  waa  a  leaideBt  of  Pennajlvania. 
The  court  refiiaed  to  enter  an  aixmeretor;  and  Thompaon,  C.  J.,  said,  it  ia 
'  impossible  to  distingoish  the  caae  from  Smith  r.  Spinela,  S$eard  7.  WKdk, 
11  J.  B.  194 

Judgment  ha?ing  been  obtained  in  Beaton,  on  a  debt  contracted  at  Baib»> 
does^  azecutkm  waa  issned,  the  defendant  waa  impriaoned,  and  waa  dla- 
chaiged  aa  «n  insol? ent  debtor.  Being  afterward  arrsated  in  New  Yeii, 
he  waa  diaohaiiged  on  oommon  bail,  by  the  recorder,  on  the  ground  of  ha¥- 
Ing  been  fermerlj  arrsated  and  impriaoned  fer  the  same  caae.  But  the  su- 
preme court  vacated  tbo  recorder's  order,  saying^  that  the  diacharge  in  ICa«> 
aaAusetts  waa  local  only,  and  of  the  person,  and  not  of  the'debt;  that  the 
plaratiff  waa  not  entitled  to  the  remedy,  which  the  laws  of  New  York  aP 
fcided,  and  that  they  d£l  not,  in  that  respect,  take  notice  of  an  arreat  abroad 
or  in  another  state.    Act  7.  JSbawr,  14  J.  B.  8de. 

To  an  action  on  promissory  notsa  made  at  Alexandria,  the  defendant 
pleaded  a  diachaige  under  the  act  of  congrsas  for  the  relief  of  insdvont 
debton^  within  the  district  of  Gohimbia„  A  general  judgaoent  was  rendered 
fer  the  plaintifll  The  court  said,  giving  to  this  diacharge  all  the  eflhet  which 
oan  possibly  ha  olaimad  under  theact  of  congreai^  it  does  not  operate  on  the 
ooatnctt  but  merely  on  the  mode  of  enferoing  it  It  ia  a  penonal  discharge 
of  the  defendant,  nothing  more^  and  must,  from  its  very  nature^  be  confined 
to  the  district  of  Columbia.     WkUtmare  v.  Adams,  2  Cow.  62«. 

An  insolvent  disdiaige  obtained  in  this  states  osnnot  be  plead  in  bar  of  a 
colt  brought  in  a  oonxt  of  this  state,  on  a  contract  made  in  another  atato  snlh 
aeqnant  to  the  paassge  of  the  act  under  whksh  the  diachaige  is  obtained,  b^ 
tween  partiea  not  inhabitants  of  this  ststo  at  the  time  of  the  contracti  al- 
though, previous  to  the  presenting  the  petition  for  the  discharge^  they  ba> 
come  such  inhabitants.     WiU  v.  IhOeUf  4  Wen.  457. 

The  courts  in  New  York  have  considered  the  decision  of  the  U.  &  court 
hi  Skarffm  V.  Crmmmthuldt  (4  Wheat  122,)  as  gohig  no  ferther  than  to  de- 
«lan  the  diaohargo  mopantiva  iqpon  a  debt  existing  antecedent  to  the  pa8> 
sing  of  the  law  under  whfaih  the  diachaige  waa  granted.  Id.  jfaflWry. 
AA,  16  J.  B.  233;  JBSdm  r.  BAchkiu,  7  J.  C.  B.  i91. 
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IiitiieoMelMlolt«i,ltto«zi»fMlrdMiM  by  tiM  ofaaMMIor  Unit  «^the 
dheh>fgo  of  tlM  iefeadaato  «tid«»  tH*  imolveDt  •«(«#  Ihto  a«»le  is  Ml «  fe«, 
•fen  In  Ihto  tUCvte,  to  to  acHoii  upon  a  oontmel  nadfl^  or  a  dbbt  oontmotod 
in  OMMMottont,  batwecn  paKiw  Miding  thene  at  tba  time.**  '*TalM  dit- 
dwigea  QBder  an  {molvent  act  mutt  at  all  atants  be  confined  to  oaiea  of 
debts  eontrneted  after  Me  pawlog  of  the  act^  and  wbioh  are  oontnoted 
Witbin  tblfl  etato."    A^  v.  BokUtiBs,  T  J.  a  &  28T« 

In  the  ease  of  JPMSknyf.  JTJVM;  {4  Wheat  M9,>the  court  laid  doM 
principles  that  go  &r  to  declare  afl  dtoehaFges  lAidiBr  state  insolreot  lawt 
Tttid.  Onr  courts  here  confined  the  sppUcation  of  this  decision  to  cases 
fveciseljr  simfhr  to  that  befbro  Ihe  IT.  S.  court  The  debt  hi  that  caee  iras 
eentfaetod  in  Semh  Osrotina  while  the  parties  were  resideniB  of  that  afesAsi 
The  defendant  slisnraid  obtained  his  discharge  under  the  insdreni  laws  ef 
liOttiidsBa  on  a  citth  hanonmi.  He  was  sabeefjoently  sned  hi  that  state  on 
the  oontraet  made  in  Beotli  OsroUna,  and  ioteiposed  his  dtaeharge  obtained . 
hi  LeQishma,  and  It  was  declared  invalid.     WUt  r.  JMM;  f  Wen.  488. 

The  same  principle  was  recognized  in  a  sabsequent  case.  The  debt  in  the 
taltor  <ms^  w«s  not  oontra^ed  in  this  state,  bnl  hi  Yermont,  and  befbre 
^ther  party  had  beoesM  an  inhabitant  of  New  Torii ;  and  en  the  principle 
ef  the  eases  refbrrsd  te^  the  diechaige  of  the  defendant  cannot  be  intetysed 
as  a  bap  to  the  piaintiflTb  action.     VP^fmm  v.  JMfeM;  1  Cbw.  810. 

The  article  oonoening  ▼elnatarj  assignmenti^  (9  It  &  18,)  is  dedared  to 
be  *  revisal  and  cootinnatieD  of  Ae  act  of  18IS,  and  the  StNh  parsgnpHi  (I 
R.  &  92,  s.  30,')  deckreethat  a  dinchaigeobtahied  aooordtngtothe  provisloai 
thereoi;  sliall  discharge  ^he  hisolveat  from  lUI  debta  due  at  the  time  of  the 
aes^nmcnt  or  centracted  for  beibre  that  tims^  tiHMigh  payable  aAerward^ 
ibanded  upon  contracta  made  since  the  llth  of  A.pri],  1818.  The  81et  8ee> 
Men  relates  to  oontfiota  te  be  made  kflef  the  perlsed  statutes  shoM  take 
efliMBt  as  a  law.    Fbr4  y.  AndnuM,  8  Wen.  313. 

The  8tst  section  relates  to  eontraeta  to  be  made  alUr  the  rerfsed  statutes 
slMold  talte  eflhot  as  a  law.  By  it  to  dmhaige  is  to  exonerate  the  insolTeait 
ftom  att  HabQItiea  iDonrred  bj  drawhig  or  indorsing  a  promissory  note  er  Ml 
of  exchange^  et  ta  eonsequeaoe  ef  the  payment  of  the  money  by  any  party 
to  such  histrament,  whether  the  pajrment  be  pifot  er  subsequent  to  the  a»> 
signment    Id. 

This  seotidb  is  new  ta  paH ;  the  act  of  1818,  (taws  of  1818,  p.  118,  &  11,) 
had  gone  so  ihr  in  changing  the  law  as  pronounced  according  to  the  oob- 
struetion  of  the  previous  statute,  as  to  exonerato  by  the  discharge  the  !»• 
deiuer  of  a  promiseory  note^  though  the  note  had  not  become  due  at  Ibe  time 
•f  the  discbarge,  and  permitted  the  hoMer  to  come  hi  ftr  a-  diyidend  In  tiie 
same  manner  as  if  the  bill  was  due.    Id. 

This  section  extends  the  protection  of  the  dfsobari^  to  the  maker  as  weD 
18  the  ittdofser  of  a  promissory  note.    Id. 

The  88d  section  provides  that  a  discharge  under  thfs  artkSe  may  be  plead- 
ed er  given  in  evidence  under  tlie  general  issue  and  notice.  In  bar  of  any  a^ 
tion  upon  any  contract  made  since  the  18th  of  April,  1018,  Ac,  and  ta  bar 
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of  anj  actioa  upon  any  liability  of  aoch  inaolrent^  iDComd  bj  making  or  en- 
doiBing  any  promisBOiy  note  or  bill  of  exchange,  preyious  to  the  assignment^ 
or  in  consequence  of  Uie  payment  by  any  party  to  eucb  uo^  or  bill  of  ^ 
money  secured  thereby,  whether  such  payment  be  made  prior  or  subsequent 
to  the  asaignment    Id. 

Ij^bar  of  any  aotiQDiiawcrad  by  ^fiMolyant;  ioeooa^qnaveoof  tlM  paynant 
IKF  M7  BVty  to^  ittoh  note^  of  the  aiopay  (hfti^y  aaqored^  wbelhar  anch  pay- 
ment be  made  prior  or  subsequent  to  the  execution  o£  Iha  aiwignment  by  the 
insoWent,  applies  to  future  contracts^  and  not  to  contracts  made  preTious  to 
^e  statqte  going  into  operation    I<L 

The  rule  to  dlaoontlnuei  on  receiving  a  plea  of  an  inaoWez^t  diacbarg^  la 
90t  a  rale  of  course.    Fljidd  v.  Brown^  2  Oow.  608. 

An  inaalTent  diaoharge  of  a  naighboriag  atata^  which  exempts  the  peraoti 
^om  io^priaonmenl^  bat  ^vea  the  fiituRS  apquiaitiooa  of  the.  dehtpr  Bubla  to 
execution,  relatea  to  the  remedy  merely,  not  the  contract^  and  ia  not  of  ^f 
force  in  this  state.     WhiUemore  v.  Adam^  2  Cow.  626. 

Impriaonment  ia  no  part  of  the  contract    Id. 

The  te>ri  governs  the  remedy.    Id. 

4lJI  iasolven^  law  doaq  Qojt  operato  as  a  piotof  thataeMoM^ociM^  im* 
V99B.it  diachai:ge  the  contract.  Id. 

Qiving  to  U)i8  discharge  all  the  efTbct  which  can  possibly  be  c|aiined  mijtar 
the  act  of  congress,  It  does  not  operato  upon  the  contract^  but  merely  upon 
fba  mode  of  enibrciog  it  It  it  a  personal  discharge  of  the  defendant— 
BUtUnff  niore ;  and  oust,  fiom  tta  to^  nature,  be  confined  in  eperatioo  to 
fha dIatriQt  oC  Gohu^hi^  The  i«f  Io«»  cMlroclktf  doef  aqI  ^p^.  J^epkJ^ 
BoKkr,  14  J.  R  346. 

The  same  principle  baa  been  repeatedly  acted  upon  by  t^is  oonrti  in  rela- 
lioa  to  the  atatuto  of  Ihnitations  of  adjoining  statea.  Ihsh  v.  Ttt^per,  1 
€d.  R.  112. 

St«&  when  the  ooatnot  uimt  m^  both  pfrtieavaaided  l^^c^  Mmlmx^ 
Km^,  3  J.  a.  263L 

Upon  the  principle,  that  the  statutes  under  which  they  are  ^ppanted  are  inp 
applicable,  aa  a  part  of  the  fax  hd  contractus^  but  conatitutea  a  part  of  th^ 
a»/bfi  merely.    Adk  ▼.  ifiNner,  14  J.  R.  846. 

Th»  oouri  ^sve  effsei  to  a  IS^n  Orl^Ma  diaehaiga^  whicb  axtonded  bath 
to  the  person  and  contract  of  the  debtor.    ffiek$  y,  Aoum,  12  JF.  It,  143^ 

And  the  pjrinciple  of  that  caae  waa  o^oQgnized  in  another  case.  &?ief!riff  i^ 
Ofkina,  1  Cow.  103. 
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Frany  t.  New  Tofk  Ids.  Go. 


Pknnt  and  Scribneb  against  The  New  Tobk  Ins0BANOE 
Company. 

TtM  diartorer  of  f  ship^  at  to  much  per  month,  cannoC.  on  an  Insnruioe  on 
his  cafgo,  raoorer  the  extra  SQin  paid  during  an  einbargo ;  tiich  ezpendl* 
tore  not  being  the  sabjeot  of  a  general  average^  and  not  ooyeted  by  uxf 
words  m  a  poUc3r.(«) 

AssuHFsrr  on  a  policy  of  insurance  on  a  cargo  valued 
at  4,000  dollars  .The  vessel  was  chartered  to  the  plaintifik, 
for  the  voyage  insured^  at  400  dollam  per  month.  The 
day  after  her  homeward  lading  was  taken  in,  an  embargo 
was  laid  on,  that  continued  two  months  and  six  days,  at 
the  expiration  of  which  time  it  was  taken  off,  and  the 

vessel  sailed  on  her  voyage  home.  Whilst  thus  on 
[*166]    her  return,   *the  assured,  having  received  notice 

of  the  imposition,  but  not  of  the  removal,  of  the 
embargd,  made  their  abandonment,  which  was  not  accepted^ 
and  shortly  after  the  vessel  safely  arrived.  The  plaintifb 
originally  claimed  for  a  total  loss,  aocording  to  their  valua- 
tion in  their  policy,  and  also  1,600  dollars  for  four  months' 
hire  of  the  vessel  from  the  period  of  her  first  commencing  to 
load,  during  her  detention  under  the  embargo,  and  until 
the  final  delivery  of  her  loading  in  New  York.  On  the 
principal  of  these  demands,  an  account  was  stated  between 
the  parties,  and  a  verdict  taken  in  favor  of  the  plaintiffs 
for  the  balance,  subject  to  the  opinion  of  the  court  whether 
it  should  stand,  be  reduced  to  any  other  sum,  or  entered 
for  the  defendants.  The  plaintifik,  however,  being,  pre- 
vious to  tlie  argument,  infonned  of  the  decision  of  the 
court  of  errors  in  the  case  of  Church  v.  Bedient  and  olJiers^\X\ 

(a)  S.  P.  as'to  insarers  on  the  ship,  who  are  not  liable  for  wages  and  pro- 
visions during  an  embargo.  iP Bride  t.  Marinit  Jnt.  Co.,  7  Johns.  Rep.  i3I. 
Suppose  an  abandonment  of  each  separate  interest  in  ship,  freight,  and  cargo^ 
during  the  embargo ;  a  long  oontinuanoe  of  it^  and  a  subsequent  earning  of 
freight;  on  whom,  aocording  to  the  doctrine  of  M^Oarihy  v.  Abel^  6  East, 
293,  wiU  the  wages  and  provisions^  after  the  abandonment^  be  chaiged? 
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Oaines'  Gases  in  Error,  21,)  relioqutshed  the  idea  of  re- 
oovering  for  a  total  loss;  yet  they  contended  they  were 
entitled  to  oompensatioD  to  die  amount  of  the  money  paid 
under  the  charter-party  during  the  existence  of  the  embar* 
go. 

Chldm^  for  the  plaintiffs.  We  certainly  are  authorized  to 
demand  from  the  underwriters  a  compensation.to  the  amount 
of  the  money  paid  for  the  hire  of  the  vessel  whilst  embar* 
goed.  This  is  a  damage  within  the  words  of  the  policy. 
We  are  to  be  kept  indemnified  from  any  loss  by  reason  of 
restraints  or  detentions.  The  detention  was  at  a  critical 
time;  when  ready  to  sail.  That,  therefore,  an  injury  baa 
been  sustained,  cannot  be  disputed.  It  cannot  be  borne 
by  the  insurer  on  the  ship,  nor  by  him  on  the  freight 
Must  it  not^  tben,  fall  on  the  underwriter  oa  the  cargo  ? 
for  it  was  to  bring  home  the  cargo  that  it  was  incurred. 
It  may  be  said  that  the  property  is  not  injured.  But  thai 
18  not  the  criterion.  If  the  assured  has  been  damnified^ 
it  is  enough  to  entitle  him  to  ask  for  reparation.  In  the 
case  of  ransom,  the  property  is  not  deteriorated|  yet  tlie 
underwriter  is  liable.  No  objection  can  be  made  as  to  the 
nature  of  the  claim,  because  an  account  is  annexed  to  the 
case,  for  the  express  purpose  of  haying  it  modelled  as  the 
court  may  think  fit ;  and  under  a  count  for  a  total  loei^  a 
partial  one  may  be  recovered. 

^ Hoffman^  contra.  This  is  an  attempt  to  charge  [*167] 
the  underwriters  on  the  cargo  with  expenses  .due 
on  the  freight.  It  is  no  argument  to  say,  because  it  is  not  to 
be  exclusively  borne  by  ship  or  freight^  it  must,  thereforOi 
be  thrown  on  the  cai^.  The  first  claim  was  for  a  total  loss. 
Finding  this  could  not  be  supported,  they  come  now,  and 
ask  the  court  to  make  that  a  ground  for  a  partial  loss  which 
oan,  at  most,  be  only  a  subject  of  general  average*  To  ad- 
just  this  the  court  have  no  data,  and  must  step  out  of  the 
policy,  the  pleadings,  and  the  case.    No  particular  interest 
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oaa  becharged  with  Ihe expeiwaQof deteatioa.  A douhl  qMjf 
beeDlertained  how  far  thoeo  incurred  in  tbe  present  infikumt. 
are  even  a  subject  of  general  avera^  The  whole  reeultft 
into  tbia;  the  party  haa,  under  hie  oontrad^  paid  aoiM. 
hundred  doUars  more  in  one  case  than  he  would  in  another* 

Mariaoi^  in  neply*  The  e^penaes  inearred  by  detention, 
whemi  not  aubjeota  of  general  average,  have  been  uaiiaJly 
oonaidered  as  charges  againat  Uie  freight  Tbia,  however^ 
ia  a  case  m  ^maru^  distinguishable  from  all  to  be  fbuud  in 
the  hooka  Where  the  freight  ia  liable  exclusively,  a  spe^ 
dfic  aum  ia  to  be  paid  for  the  carriage  of  the  article^  and 
whether  they  arrive  soon  or  late,  ia  immaterial  to  the  owner 
of  the  goods,  fiur  he  baa  nothing  mofe  to  pay  than  hie 
fteigbt  When,  therefore,  he  applies  to  the  underwriter^ 
the  answer  is,  you  are  not  the  aufferer ;  the  freight  has  paid 
it  This  does  not  apply  here.  Under  this  charter-partyi 
the  owner  of  the  goods  is  the  sufferer  by  the  detention,  for 
he  paya  so  much  more  in  money  as  the  vessel  was  detained 
in  time.  This^  then,  is  a  loss  on  the  oai^o.  The  case,  ;t  ia 
tme,  is  novel.  But  considering  a  policy  of  insurance  as  a 
eo&tract  of  indemnity,  the  plaintiff  must,  on  the  principles 
established  aa  law,  be  entitled  to  compensation.  Supposing^ 
however,  this  is  matter  of  general  average^  there  are  data 
to  show  somethtng  due,  and  then  a  new  trial  may  be  directed 
to  ascertain  how  much. 

LtviNOffrov,  J.,  delirersd  the  opinion  of  the  court  The 
subject  insured  not  being  abandoned  until  it  was  ia  safety, 
that  18,  until  three  days  after  the  embargo  was  removed^ 
the  plaintiff^  although  ignorant  of  its  Uberation,  cannoi^ 

consistently  with  the  judgmeat  of  the  court  for  the 
(*168]    correction  of  enoia^  *in  BeoUeni  and  JRmierfy  v. 

Gkiitek^  recover  aa  for  a  total  loss ;  nor  can  w% 
on  the  facta  here  disolosed,  ascertain  what  ia  due  to  thea 
for  a  partial  loss,  admitting  a  demand  of  that  kind  to  b^ 
well  founded.    If  entitled  to  any  things  it  is  to  the  defend* 
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ants'  proportion  of  a  general  contribution  'towards  reiin« 
buraing  thetn  for  a  sum  whieb,  asownereof  the  cargo,  thejr 
paid  in  consequence  of  certain  extraordinary  expenses  that 
'atorued  daring  the  embargo ;  bnt  to  m&e  a  ealoulatiob,  we 
abonld  know  the  raloe  of  sloop,  flight  and  cai^go.  This 
fiot  appear'mg,  it  fa  impOGfelible  so  to  modify  the  rerdiot  ats 
to  do  eompleJte  justice.  If  this  canndt  be  done,  it  is  said, 
^at  as  this  sttit  waa  brought  m  conaequefaee  of  a  former 
ludgment  rendered  by  this  court,  which  has  since  been  7e* 
▼ersed,  the  parties  should  be  permitted  to  go  to  a  new  trial 
tb  asoeitain  the  value  of  these  different  subjects^  and  the 
-tttent  of  the  defendants*  liability  on  the  principle  of  a 
*gen€ff-al  contribution.  This  is  reasonable,  and  I  shoaM 
Madily  accede  to  it  wefre  the  defendants  chargeable  wMl 
aby  thing  on  this  policy ;  but  thinking  othefl^ise,  it  is  oar 
4!aty  to  arrest  the  duit  here,  and  not  exp6se  them  to  tb^ 
expense  of  further  litigation.  '  It  se^hs  to  have  been  ecfa- 
'eoded  on  the  argument,  that  the  plaintiffs,  baying  contract* 
ed  for  freight  by  the  month,  were  bound  to  pay  even  fbr 
the  time  the  vessel  was  embargoed.  This  may  be  so ;  bat 
I  am  inclined  to  think  that  a  detentiofti  of  this  kind,  by  a 
'foreign  prince,  suspends  the  contract,  whether  freight  b6 
payable  for  the  whole  voyage,  or  by  the  month.  Demur* 
rage  is  certainly  not  payable  during  such  restraints,  and 
Pothier,  (N.  86,  torn.  2,  p.  899,)  in  his  treatise  on  obarfer- 
parties,  says  expressly,  that  **  the  owner  of  a  vessel  hired 
by  the  month,  is  not  entitled  to  freight  during  an  em- 
bargo." Without,  however,  deoidrng  a  point  which  has 
liot  been  made,  and  admitting  the  sum  thus  paid  to  have 
been  justly  due,  the  defendants  cannot  be  called  on  to  refund 
'any  part  of  it.  This  will  necessarily  lead  to  an  inquiry, 
whether  the  expenses  arising  out  of  a  state  of  embargo  are 
%^  be  defrayed  by  common  contribution,  or  whether  they 
^subjects  of  a  particular  average.  That  they  are  of  the 
latter  description,  has  been  decided,  after  solemn  argument^ 
bf  the  "whole  court  of  king's  bench  in  the  ease  otlMertsdn 
mtSkM^',  1 D.  ft  E.  127,  where  it  was  held  that  MPi^es  a&fl 
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proviaiocB,  during  an  embargo,  were  not  covered 
[*169J    by  a  policy  on  tbe  ship.    Tliis  *roay  be  supposed 

inconsistent  with  our  decision  in  the  case  o{  Leavers 
worth  y.  Debfidd,  1  Caines'  Bep.  678,  see  note(a,)  ib.  678; 
and,  therefore,  as  not  forming  a  rule  in  the  present  case. 
But  the  two  decisions  are  perfectly  reconcilable ;  otherwise, 
for  the  sake  of  uniformity,  the  latter  should  be  followed, 
unless  manifestly  incorrect,  however  respectable  the  other 
may  be.  There  is  an  evident  distinction  between  a  deten- 
tion by  capture  and  an  embargo.  In  the  former  case,  the 
charter-party  is  dissolved,  and  the  captain  (who  is  generally 
agent  of  all  parties,  to  act  for  the  best  under  every  mis- 
fortune) reclaims  both  vessel  and  cargo,  and  without  being 
under  contract,  or  obliged  so  to  do,  retains  the  crew,  for 
the  purpose  of  preventing  an  entire  loss,  and  pursuing  the 
voyage  if  the  property  be  acquitted ;  whereas  he  might 
dismiss  them  at  once,  and  tbe  underwriter  be  called  on  for 
a  total  loss.  The  expenses,  therefore,  incurred  by  a  claim 
of  this  nature,  being  evidently  for  the  general  benefit,  if 
not  impliedly  at  the  general  request,  and  not  the  effect  oi 
previous  stipulation  or  contract,  which  is  at  an  end  by  the 
capture,  it  is  but  reasonable  they  should  be  defrayed  in  the 
same  way.  Bicard,  in  his  treatise  on  the  commerce  of  Am- 
sterdam, assigns  nearly  the  same  reason  for  making  a  gene* 
ral  average  of  wages  in  case  of  capture,  and  a  particular 
average  of  them  during  an  embargo.  (P.  279.)  "  The  wages 
of  a  ship,"  says  he,  "  detained  by  an  order  of  state,  shall 
not  be  brought  into  general  average  as  in  case  of  capture ; 
because,  in  the  latter  case,  the  crew  remain  to  take  care  of 
the  vessel  whilst  she  is  reclaiming,  and  these  charges  are 
occasioned  with  the  sole  view  of  preserving  the  ship  and 
cargo  for  the  proprietors ;  but  there  is  no  room  for  such 
pretence  in  the  case  of  an  embargo ;  as  the  sovereign  who 
lays  it  neither  claims  the  ship  or  cargo,  but  only  for  politi- 
cal reasons  prevents  their  immediate  departure.  Therefor^ 
it  cannot  be  said  that  the  ship's  company  remained  on 
board  to  prevent  an  entire  loss."    The  French  ordinAnoe 
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deeiares  that  sach  charges,  dunng  an  embargo,  shall  be  re- 
puted as  general  average,  if  the  vessel  be  hired  by  the 
month,  bat  if  freighted  by  the  voyage,  they  shall  be  borne 
by  her  alone.    Pothier,  in  his  treatise  above  referred  to, 
assigns  a  reason  for  this  distinction,  which  is  not  very  sa- 
tisfactory, and,  therefore,  I  shall  not  repeat  it.    From  Em- 
erigon,  vol.  1,  631,  we  also  learn  that  there  are 
foreign  writers,  ^although  there  be  a  diversity  of    [*180] 
opinion  among  them,  who  hold  all  expenses  con- 
sequential on  an  embargo  as  particular  averages.    In  this 
way,  a  person  who  has  insured  one  species  of  prt>perty  can 
never  be  called  on  to  make  good  a  particular  damage  which 
may  have  happened  to  another,  nor  exposed  to  a  loss  not 
within  the  risk  which  he  has  assumed.    On  what  pretenoOi 
then,  can  an  owner  of  a  cargo  call  on  its  underwriter  10 
make  good  any  extra  freight  he  may  have  paid  for  the 
carriage  of  it  ?    He  does  not  undertake  that  the  voyage 
shall  be  short  or  uninterrupted,  but  only  that  the  goods  • 
shall  eventually  arrive  safe ;  and  whether  the  transporta- 
tion cost  more  or  less,  is  a  matter  with  which  he  has  nothing 
to  do.    Whether  the  vessel  encounter  a  tempest,  or  be  em- 
bargoed in  her  way,  (if  no  abandonment  be  made  during 
the  detention,)  is  to  him  of  no  consequence,  so  that  the  goods 
finally  arrive,  as  was  the  case  here,  without  damage,  at  their 
destined  port.    I  am,  therefore,  for  adopting  the  English 
rule  in  the  case  of  an  embargo,  not  on  the  ground  of  au- 
thority, the  decision  being  posterior  to  the  revolution,  but 
as  the  most  reasonable ;  the  most  conformable  to  the  un- 
derstanding of  the  different  classes  of  underwriters;  the 
best  calculated  to  prevent  confusion  and  embarrassment| 
and  the  most  likely  to  throw  upon  each  the  loss  which  the 
particular  subject  insured  by  him  has  sustained.    WhetheTi 
therefore,  the  present  plainlifis  were  liable  for  freight  or 
not  during  the  embargo,  my  opinion  is,  that  they  have  no 
claim  on  the  defendants,  who  underwrote  their  goodfl|(a) 

(a)  B.V.Bmkttr.Ph€ni»JHi,  Cb.,  S  Joliaa  Bo^  SOt. 
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iiigly. 

i%i9ta  to  thf  defendants. 


•SiBOKG  and  Udall,  Gaardiana  of  the  person  and  estate  of 
NicoLL,  an  infant^  against  Smith. 

A  ITfttetse  maj  be  taVeo  to  any  ttrtntber  bf  fiiets,  If  the  wboTe  of  then  ftcti 
»«ke  o»ly  one  point  nwmusff  to  >  Stftaoe  cr  dtiM ;  fiirt  |iolntln]ftWli 
not  oonflned  to  a  itogle  fact 

Trespass  for  breaking  the  plaintiff's  close  at  Islip,  in 
Ae  county  of  Suffolk,  to  which  the  defendant  pleaded,  1. 
That  the  locus  in  qiu>  was  the  freehold  of  the  trustees  of  the 
'freeholders  and  commonalty  of  the  town  of  Huntington, 
'by  Whose  command  he  entered ;  2.  That  the  trustees  being 
'seised  in  fee  of  the  locus  ifi  quo,  demised  to  him  for  a  year. 

Replication  to  the  first  plea,  that  the  close  was  the  free- 
hold  of  William  "Nicoll,  in  the  possession  of  the 
[•161]  plaintif&  as  *guardians,  and  traversing  the  freehold 
of  the  trustees.  To  the  second  plea,  that  at  the 
time  when  the  trespass  was  committed,  Willian  Nicoll  was 
Seised  of  the  premises  in  his  demesne  as  of  fee,  in  the  ac- 
inal  possession  of  the  plaintifis,  traversing  both  the  seisin 
of  the  trustees,  and  the  demise  to  the  defendant 

Bejoinder  to  the  first  plea,  taking  issue  on  the  locus  in 
quo  being  the  freehold  of  the  infant  To  the  second,  a  de- 
mnrrer,  assigning  for  cause,  that  the  plaintiff  had  traversed 
'^two  distinct  and  material  allegations  contained  in  the 
isaid  second  plea,  to  wit,  the  seism  in  fee  of  the  trustees  of 
•ihi3  freeholders  and  commonalty  of  the  town  of  Hunting- 
ton, and  also  the  lease  and  demise  which  is  alleged  in  the 
'said  second  plea  to  have  been  made  by  the  trustees  of  the 
^fteebolders  and  commonalty  of  the  town  of  Huntington, 
to  him,  the  said  Silas  Smith,  and,  therefore,  the  said  tra- 
verse is  multifkrious,  double,''  &c.  « .    •    ' 
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JSanford^  m  support  of  the  demurrer.  Every  traverse 
fibQijiId  be  to  a  siugle  point  Co.  Lilt.  126,  a.  Bac  Abn 
fttt  Pl€^  and  Pleadiags^  H.  8.  &.  This  principle  shows  the 
traverse  to  the  ^second  plea  to  be  bad.  Crogat^s  Case,  8 
•Rep,  66,  is,  in  the  last  resolution,  a  strong  authority  for 
Ibe  ge^er^l  position  thiit  jbM  'issues  must  l^e  single.  The 
plaintiSs  h9*ve  traversed  l^e  whole  plea,  and  had  we  gone 
ito  trial,  we  must  have  established  Abe^seisia  and  the  demise, 
feach  of  wihich  is  a  several,  independent  fact,  traversable  at 
Jjhe  election  of  the  plaintiff.  Moor  v.  Fudsei/,  Hard.  3l6. 
The  same  dootrine  is  in  lieadCs  Case^  6  Bep.  24,  where  it  is 
.^pressly  ruled,  thai;  when  ihe  defendant  justifies  through 
A  stranger,  the  plaintiff  may  traverse  the  seisin  or  demise, 
At  his  election,  It  does  not  say  both.  In  the  books  of 
entries  no  precedent  of  such  a  traverse  is  to  be  found. 

Riggs  and  BoakUff^  oontra.  The  traverse  is  the  exact 
denial  of  the  plea ;  and  if  the  one  be  double,  the  other 
must  be  equally  so.  The  result  will  be,  supposing  the 
4^nurrer  good,  that  judgment  must  be  for  the  plaintiffs, 
According  to  the  well  known  rule,  that  on  demurrer, 
judgment  must  be  against  him  who  has  committed  the  first 
fault  It  is  true,  that  a  traverse,  like  an  i^^^sue,  must  be 
•to  a  single  point;  but  a  single  point  is  not  a  single  fact; 
for  many  facts  may  go  to  make  up  one  entire,  or 
pingle  point  of  defence.  ^Bobinson  v.  Kaki/,  1  [*1623 
Burr.  816.  Bolts  v.  Purvis^  2  Bl.  1028.  Com. 
Dig.  tit.  Pleader,  E.  2.  Here  the  point  of  defence 
■is,  the  close  being  the  freehold  of  the  defendant.  Both 
the  facts  which  make  this  out  constitute  one  point  Did  the 
negation  of  either  fact,  singly,  destroy  the  defendant's  title, 
then  we  had  it  in  our  power  to  traverse  thnt  and  admit  the 
other.  But  as  the  denial  of  both  is  necessary  to  do  away 
his  point  of  defence,  that  the  freehold  is  his,  we,  in  travers- 
ing both,  confine  ourselves  to  one  single  issue. 

Saf^brd,  in  reply.    The  rules  of  special  pleading  are  bj 
Vol  hi.  20 
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admissions,  and  avoiding  to  come  to  a  single  point  The 
doctrine  contended  for  would  destroy  the  whole  system. 
To  make  the  case  in 'Burrows  like  this,  there  ought  to  haT8 
been  a  traverse  to  each  fact  stated  in  the  plea. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  It 
is  undoubtedly  a  sound  and  established  rule  in  pleading^ 
that  a  traverse  is  not  to  be  multifarious,  but  to  a  single 
point.  This,  however,  does  not  determine  what  shall  be 
deemed  a  single  point  within  that  rule.  It  cannot  be  a 
single  fact.  The  rule  we  think  well  illustrated  and  exem- 
plijBed  in  the  case  of  Bobinson  v.  iZatfey,  1  Burr.  816.  That 
was  also  an  action  of  trespass,  and  a  number  of  pleas  in- 
terposed. The  replication  traverses  one  of  the  pleas  in  the 
following  manner :  "  Without  that,  that  the  cattle  were 
the  defendant's  own  cattle,  and  that  they  were  levant  and 
oouchant  upon  the  premises,  and  commonable  cattle."  To 
this  there  was  a  special  demurrer,  assigning  for  cause,  that 
the  replication  was  multifarious.  The  demurrer,  however, 
was  overruled,  Lord  Mansfield  saying,  "'Tig  true,  you 
must  take  issue  upon  a  single  point,  but  it  is  not  necessary 
that  this  single  point  should  consist  only  of  a  single  fact 
Here  the  point  is  the  cattle,  being  entitled  to  common ; 
this  is  the  single  point  of  the  defence ;  but  in  fact  they 
must  be  both  his  own  cattle,  and  also  levant  and  coucTiantj 
which  are  two  different  essential  circumstances  of  their 
being  entitled  to  common,  and  both  of  them  absolutely 
requisite."  Thus,  in  the  present  case,  the  single  point  is 
the  defendant's  right  to  enter  the  locus  in  quo.  This  right 
is  set  up  as  resulting  from  the  two  distinct -facts  of  the 
seisin  of  the  trustees,  and  their  demise  to  the  defendant, 
both  of  which  were  essential  to  constitute  the  right.  The 
seisin  alone  of  the  trustees  would  have  given 
[*168]  no  right  to  the  defendant ;  neither  would  *the  de- 
mise of  itself  have  imparted  any,  unless  the  trus- 
tees were  competent  to  make  it  If  the  defendant,  there- 
fore, had  traversed  only  one  or  the  other  of  these  facb?,  he 
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would  have  tendered  an  immaterial  issue,  the  trial  of 
which  would  not  have  decided  the  merits  of  the  case  be- 
tween the  parties.  It  is  true,  that  in  some  of  the  very  old 
cases,  the  court  say  that  any  part  of  what  the  defendimt 
makes  his  title  is  traversable,  as  in  Moors  v.  Pudsey,  Hard. 
817,  exemplifying  the  very  case  now  before  us,  it  is  laid 
down,  where  in  trespass  the  defendant  alleges  a  seisin  in 
fee  in  a  third  person,  and  a  demise  to  himself,  the  plaintiff 
may  traverse  either  the  seisin  in  fee  or  the  demise,  at  his 
election.  But  in  no  case,  which  we  have  seen,  is  it  said 
that  he  may  not  traverse  both.  Admitting,  however,  the 
ancient  rule  to  have  been,  that  he  must  traverse  either  the 
one  or  the  other,  we  should  consider  that  rule  as  altered  by 
the  decision  of  Eobinson  v.*  jBafey,  above  cited.  The 
distinctions  there  made  by  Lord  Mansfield,  appear  to  us  to 
be  founded  in  good  sense,  and  to  warrant  us  in  saying  that 
although  in  the  present  case  the  seisin  of  the  trustees,  and 
the  demise  to  the  defendant,  are  two  facts,  yet  they  make 
but  one  point,  and  the  traverse  is,  of  course,  well  taken. 

LrvnrasTON,  J.  The  merits  of  this  case  lie  in  a  very 
narrow  compass.  A  traverse,  it  is  not  denied,  musl^be  of 
a  material  point ;  so,  neither  can  a  plea  contain  a  multi- 
plicity of  distinct  matters,  for  every  issue  (and  that  applies  to 
plea  as  well  as  to  a  traverse)  must  be  single.  By  this,  how- 
ever, it  is  not  intended  that  a  plea  shall  consist  of  only  one 
matter  of  fact,  but  it  may  contain  as  many 'as  may  be  neces- 
sary to  constitute  one  defence.  1  Burr.  816 ;  2  Black.  1028. 
A  special  plea  can  hardly  be  found,  that  is  not  made  up  of  a 
variety  of  facts ;  all,  however,  tending  to,  and  making  parts 
of,  the  same  point  of  defence.  Here  the  point  was,  the  defend- 
ant's right  to  the  premises ;  but,  to  make  out  a  lawful  posses- 
sion in  him,  it  became  necessary  to  state  the  several  circum- 
stances which  constituted  it,  to  wit,  the  seisin  of  the  trus- 
tees, their  demise,  and  his  entry  under  it  On  this  plea 
the  plaintiffs  might  have  taken  issue ;  but  they  preferred 
setting  up  a  seisin  in  their  ward,  which  bein|;  a 
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[*164]  matter  dif^rent  from  that  relied  on  by  the  ^plea, 
it  became  neceasarj  to  traverse  the  point  of  de- 
fence contained  in  the  latter.  In  aach  caaes,  the  onlj  ra- 
tional rule  must  be^  that  the  plaintiff  maj  traverse  all,  any 
m  either  of  the  material  facts  which  compose  the  point  of 
his  adversary's  defence.  Litt  881.  This  will  not  render 
the  pleadings  more  complioated  or  intricate  than  if  he  puts 
them  immediately  in  issue,  by  a  total  denial  of  them.  A 
contrary  rale,  by  driving  the  party  to  an  election  of  tra- 
versing only  one  of  the  eircnmstancefl^  would  prodooe  un- 
necessary hardship.  Whatevw  is  traversable,  and  not  tm* 
versed,  is  admitted.  Why,  then,  by  this  mode  of  proceed- 
ing, compel  either  party  to  admit  several  ira|)ortant  facts 
which  the  other  may  not  be  able  to  prove  7  Thus,  if  the 
demise  here  had  osly  been  tmversed,  the  seisin  of  the  cor« 
poratioQ  would  have  been  conceded,  and  vice  vermL 

GrogaJbiB  Cam  (8  Bep.  66,)  did  not  turn  at  all  on  the  point 
before  as ;  and  Bea/XB  (6  Bep.  24,)  only  establishes  that  the 
seisin,  or  demise,  may  be  travenied;  but  how  £ur  they 
were  both  traversable,  was  not  before  the  court 

The  decision  of  Jones  v.  EiJtchin,  (1  B.  k  F«  76,)  which 
was  not  cited,  may  at  fint  appear  &vorable  to  the  defendant, 
but  it  was  founded  on  the  authority  of  CrogateU  Case^  and 
both  proceeded  on  a  ground  entirely  different  from  that  which 
is  here  taken.  In  both  cases  it  became  a  question  how  &r 
a  replication,  or  plea  de  inpura  tita  prepria  absque  JtdH  causOf 
was  proper  \Yhere  the  adverse  party  had  "asserted  any 
right  dr  interest  in  land.^  It  was  decided  in  the  negative ; 
but  what  Lord  Chief  Justice  Eyre  saya^  in  giving  the  opin« 
ion  of  the  court,  is  deserving  of  notice.  After  reading  the 
resolutions  in  Orogaie^s  Qm^  he  adds :  "  Thus  the  rule  is 
distinctly  laid  down,  that  de  injuria  propria  is  only  to  be 
received  where  the  defence  set  up  is  matter  of  excuse,  and 
not  where  it  asserts  any  right  or  interest.  But  the  reason 
is  not  because  it  puts  two  or  thxee  things  in  issuer  for  that 
may  happen  in  every  case  wbare  ,tbe  defence  arises  out  of 
several  fact%  all  operatii^  tp  ^we  point  of  excuse.    The 
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reasoD  is,  because  this  plea  is  only  allowed  where  an  ex- 
cuse is  offered  for  persooal  iDJuries^  aad  not  even  then  if 
it  relates  to  any  interest  in  land."  The  counsel,  too,  who 
argued  against  the  plea  in  Jones  r.  Kitchin^  admitted,  "  that 
if  the  several  matters  put  in  issue  make  together 
but  *one  delenoe,  tbey  may  be  thus  all  put  in  [^165] 
issue  together  by  de  injuria  ma  propria.^^  If  so, 
why,  by  parity  of  reasoning,  may  not  the  same  matters 
be  traversed,  if  they  really  form  but  one  defence  7  The 
two  following  cases,  which  were  not  mentioned  at  bar, 
show  that  this  may  be  done ;  but,  were  we  without  au- 
thority, the  thing  is  too  reasonable  not  to  be  permitted, 
nor  can  any  one  inconvenience  flow  from  it. 

In  Wood  V.  ffoUand,  (Styles,  844,)  Rolle,  Oh.  J.,  held  that 
the  descent)  as  well  as  the  disseisin,  might  have  been  trft« 
versed. 

In  Brake  v.  KerU,  (Carth.  125,)  anexecutrix  pleaded  seve- 
ral judgments  and  no  assets  ultra.  The  plaintiff  replied  they 
were  kept  on  foot  by  fraud.  The  defendant,  maintaining 
his  bar,  traverses  that  all  or  any  of  the  judgments  were 
kept  on  foot  by  fraud.  This  was  held  good ;  and  yet,  on 
the  reasoning  of  the  defendant  here,  the  traverse  should 
have  been  confined  to  only  one  of  the  judgments. 

I  have  no  doubt  the  replication  is  good;  but  were  it  not, 
the  plea,  for  the  very  objections  made  to  the  traverse,  would 
also  be  bad ;  so  that,  in  either  case,  the  plaintiff  must  have 
judgment;  "for  it  would  be  very  hard,**  to  borrow  the 
language  of  Lord  Chief  Justice  TTtBw,  (Willes,  410,)  *'  to  give 
judgment  against  a  plaintiff,  because  he  has  only  traversed 
literally  the  defendant's  plea ;  for,  if  the  issue  be  wrong  the 
first  fault  is  in  the  defendant"  ^ 

Judgment  for  the  plaintiff         I 
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Pnn>EB  against  M0BBI& 

If*  defendant  has,  Umafide,  paid  debt  and  costs  to  a  plainiifl;  the  court  wiH 
order  satistactioD  to  be  entered  on  the  judgment  obtained  in  the  8oit| 
IhoDgfa  the  ooets  of  the  plaintiff's  attomej  maj  not  have  been  paid,  for  ho 
has  no  lioi  on  the  debt  while  in  the  defendants  hands,  imless  he  giyes 
notice  not  to  pay  oyer,  or  there  be  ooUosion  to  defraud  him. 

WiLLiAHS  moyed  to  set  aside  the  judgmeot  and 
execution  in  this  snit,  or  to  enter  up  satisfaction  on  the 
judgment  obtained  therein  on  a  sealed  note,  upon  pro- 
duction of  a  written  discharge  firom  the  plaintiff,  containing 
a  complete  release  of  all  demands,  costs,  &c.,  and  a  receipt 
for  the  balance  due,  which  the  defendant  swore  he  paid  in 
full  consideration  of  the  note,  and  without  knowing  that 
any  third  person  had  an  interest  therein. 

Tiffany  objected  to  the  application,  because  the  attorney 
had  a  Hen  on  the  debt  for  his  costs,  and  might,  by  this 
species  of  settlement,  be  cut  out*  He  contendedi  also,  that 
the  rule  would  be  inefficacious,  as  the  judgment  entered 
was  against  Morrison,  and  the  order  of  court  would  be  in  * 
a  suit  where  the  defendant  was  named  Morris. 

[*166]  *Per  Curiam.  From  the  case  of  Wdsh  v.  Hobf 
Poug.  288,)  sanctioned  by  Mitchell  v.  Oldfield,  (4  D. 
&  E.  128,)  and  Bead  V.  Dupper,  (6  D.  &  E.  861,)  if  the  de- 
fendant pay  to  the  plaintiff  debt  and  costs,  afler  notice  from 
the  attorney  of  the  plaintiff  not  to  do  so,  he  pays  the  costs,  in 
his  own  wrong,  and  Lord  Mansfield  said,  the  court  could 
not  go  further.(a) 

If  the  adverse  party  applied  to  the  court  to  cancel  the 
judgment  by  a  set-off,  then  the  court  would  take  care  that 
the  attorney's  bill  should  be  paid.  In  the  case  of  Spencer 
V.  Whiie^  April  term,  1799,  the  court  qualified  the  right  of 
the  plaintiff's  attorney,  even  in  the  case  of  a  set-off.    The 

(a)  See  Watton  t.  i^rpeysfer,  1  Gaines'  Bep.  6t,  n.  (a.) 
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present  motion  must,  therefore,  be  granted,  as  there  is  no 
pretence  of  notice  to  the  defendant,  or  of  any  collusion  be- 
tween him  and  the  plaintiff,  to  deprive  the  attorney  of  his 
costs.  As  to  the  variance  between  the  names,  this  is  a 
rule  granted  in  the  cause  of  Pinder  v.  Morris^  and  it  will 
never  be  a  an  authority  for  enterng  satisfaction  on  a  judg- 
ment in  one  against  Morrison. 

Motion  granted.  [1] 

[I]  Thsrelbra,  the  rule  of  the  ooort  is  Mtiafled  by  deliveriog  %  writ  to  the 
sheriff  on  the  16th,  returnable  on  the  19th  of  the  month.  (Meapie  y.  Whiiif 
16  J.  R.  lit. 

Where  the  original  action  is  in  the  common  pleas,  if  the  bail  remore  oot 
of  the  country,  the  action  on  the  reoogniamoe  may  be  brought  in  the  su- 
preme court    Dam  r.  QiOet,  7  J.  R  318. 

After  judgment  against  the  bail,  if  the  principal  has  been  taken  in  execu- 
tion the  plaintiff  cannot  issue  a  ml  «a.  against  the  bail,  or  if  the  bail  haye 
been  taken  in  execution,  he  cannot  proceed  against  the  body  of  the  prlno^ML 
amiXk  ▼.  BonarwnJLi,  6  J.  R.  97. 

The  bail  are  not  discharged  by  the  plaintiff's  electing  to  sue  out  a>i  fit.  m 
the  first  instance :  and  if  a  part  of  the  debt  be  levied  on  the>i  foL.^  he  may, 
notwithstanding,  resort  to  the  bail  for  the  residue.  OkxM  ▼.  lAOy,  4  J.  Br 
40t. 

A  CO.  ML  against  the  principal  must  not  only  be  sued  out,  but  must  be  ao- 
toally  returned,  non  mt  mvmkt»,  and  filed  before  the  plaintiff  can  proceed  to 
charge  the  bail    FearaoU  r.  Lawrenee,  3  J.  R.  514. 

It  is  not  necessary  that  there  should  be  eight  days  between  the  teste  and 
return  of  the  ca.  so.  against  the  principal,  where  the  proceedings  are  by  bill 
Cbok  T.  Otm^pbeUf  8  Cat  B.  322.     Oarmer  ▼.  Wedu,  3  J.  B.  246. 

Taking  the  principal  on  a  ca*  «&  is  a  discbarge  of  the  bail,  and  no  exone- 
rator  need  be  entered.    JiUner  v.  Grmi,  2  J.  a  283. 

A  sheriff  will  be  discharged  from  an  attachment  for  not  bringing  in  the 
body,  where  special  bail  hath  been  put  in,  but  the  bail  piece  has  been  lost 
in  ill  transmission  to  the  derk's  oflloe.    TJm  Pwpk  ▼.  Shoemaker,  2  Wen.  263. 

A  sheriff  returns  eepi  eoirpue  to  a  cap.  ad  reap,  the  deputy  sheriff  who 
serves  the  writ,  becomes  special  bail,  of  which  notice  is  sent  by  mail,  but  not 
received  by  the  plaintiff's  attorney :  the  latter,  eighteen  months  afterward, 
rules  the  sheriff  to  bring  in  the  body  of  the  defendant,  and  moves  for  an  at- 
tachment agaUist  him ;  the  deputy  and  sureties  having  in  the  mean  time  b^ 
come  insolvent;  the  court  refuses  to  grant  the  attachment  Jewrdan  y. 
HoMhins,  17  J.  B.  85. 

The  rule  on  the  sheriff  to  bring  in  the  body  of  the  defendant  cannot  be 
•srved  until  twenty  days  after  the  time^  ia  which  the  writ  is  returnable,  have 
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«[Kp{red ;  and  it  seems,  that  the  nde  ought  not  tb  be  entered  before  Ibe  tittA* 
Gbona  ▼.  JtManm,  16  J.  R.  181. 

All  the  prooeediDgs,  until  the  attaohment,  induding  the  nile,  imist  be  en- 
Utied  in  the  original  causa.     The  People  t.  HrriSf  9  J.  R  160. 

Whore  the  defendant  has  put  in  bail  to  the  action,  although  the  bail  maf 
be  insufficient^  the  plaintiff  Cannot  proceed  against  the  aherifi  The  Feoj^ 
T.  Skvena,  9  J.  R.  72. 

It  seems,  that  if  the  plaintiff  delays  for  a  length  of  tima,  to  call  on  th» 
sheriff  for  bail,  it  will  discharge  him.    Id. 

If  the  sheriff  does  not  return  the  writ  within  twenty  days  after  Dotioe  of 
the  rule  for  that  purpose,  an  attachment  may  issue  against  him  immediately* 
but  it  is  otherwise  in  {he  case  of  «  rale  to  bring  in  tbe  body.  IV^tsMn  t. 
l4mA,  I  jr.  R.  608. 

The  sheriff  must  have  twenty  days  notice  of  the  rule  to  bring  in  ttie  body, 
before  a  motion  for  an  attachment  agahist  him.  Id.  Stewart  ▼.  WMuM^  2 
J.  C.  11 ;  M^Oomet  v.  Armstrong,  C.  C.  60. 

Where  the  rule  for  bringing  in  the  body  had  expired,  but  no  trial  had 
been  lost;  the  defendant  bad  swora  to  merits  and  tendered  the  full  amount 
in  money,  aa  security,  which  was  reftiaed,  and  the  bail  had  since  juetifled, 
the  court  denied  a  motion  for  an  attachment  against  the  sheriff,  on  paymeni 
by  him  of  the  costs  of  the  rule  to  show  cause,  and  of  the  pbdnlifl^  appUoft- 
tton.    Pogt  T.  Van  IHne,  1  J.  0.  413 ;  &  a,  G.  0.  108. 

There  is  no  distinction  between  proceedings  against  bail  and  other  Joinl 
debtors,  and  the  plaintiff  may  proceed  and  declare  against  both,  under  the 
statute,  as  in  ordinary  cases  when  one  defendant  is  taken  and  the  other  nd 
fosnd.    Stewart  y.  Patten,  in.  BS. 

In  an  action  upon  a  recognizance,  the  sheriff  retoraed  upon  the  writ,  **one 
of  the  defendants  taken  and  the  other  not  fomnd."  The  plaintiH;  under  tbe 
statate  relating  to  joint  debtors,  baring  declared  against  both  bai],  a  motion 
was  made  in  the  name  of  the  defondant  not  taken  for  an  exoneretur  upon 
the  bail  piece  in  the  original  sait»  with  the  ayowed  object  of  making  it  aVail- 
sMe  to  both ;  but  the  motion  was  denied.    Id. 

The  surety  in  a  bond  to  tbe  sheriff  for  the  appearanoe  of  Su  on  a  ecgfikm  ad 
mp.,  pleaded  comperuii  ad  diem :  held,  a  replication,  that  &  was  aa  infiint 
and  did  not  appear  by  guardian,  was  Toid.    F^tgr  r.  Bainsfifrdf  1  Hltt,  823. 

Where  a  sherifi;  on  being  served  with  an  attachmttkt  for  not  bringing  in 
the  body  of  a  defondant,  pursuant  to  a  rule  of  the  oourt,  procured  a  person 
{(aa  promise  of  indemnity)  to  put  in  speciai  bail  in  tbe  ofigmd  suit;  hM, 
that  the  sheriff  could  not  maintain  aa  aotioa  on  tbe  bail  bond;  for,  there 
being  an  appearance  according  to  the  condition  of  the  bond,  the  defendant 
niil/b%  plead  eonqferuU  ad  dian  praui  paltetf  Ao.  M<Uhfi$ont.  Ibrbw,  19  J.  K 
MS.    H.Y.Dig.,  ▼oLl,p.230,  0«Mg. 


Shephard  v.  WatroiM ' 


Peck  cffatnst  WALPUtE. 

AdjourniDg  »  Jastioe^s  court  for  more  thao  six  dayi^  cannot  be  alleged  fot 
etror  by  bim  who  h»  requested  it 

On  certiorari^  the  plaintiff  relied  on  the  justice's  having 
adjourned  for  more  than  six  days. 

JPlsr  Curiam.  It  at>pear3  to  hare  been  Sa  do^e  on  his 
oim  request ;  he  is  therefore  estopped  from  alleging  it  for 
error. 


Shephaed  against  WatrouS. 

A  Bubmiaaion  to  arbitrators  is  a  good  consideration  for  a  note.  If,  in  an  ac- 
tion for  words,  the  matter  in  dispute  be  left  to  arbitrators,  it  cannot,  in  an 
action  to  recover  a  aum  tbej  awarded,  be  shown  that  the  words  were  not 
actionable. 


Assumpsit  by  the  payee  against  the  maker  of  a  promis* 
flory  note  for  two  hundred  dollars,  given  under  the  follow- 
ing circumstances : 

The  defendant^  while  under  arrest  at  the  suit  of  the 
plaintiff^  in  an  action  of  slander,  made  the  note  in  question, 
to  be  delivered  into  the  hands  of  certain  persons,  who  were 
to  decide  upon  the  subject  of  controversy  between  them, 
and  in  consequence  of  this  arrangement,  was  instantly  dis< 
chained  from  custody ;  after  which  the  arbitrators  returned 
the  note  to  the  plaintiff  indorsed  100  dollars. 

At  the  trial,  the  defendant  offered  to  prove  that  in  the 
suit  on  which  he  had  been  originally  arrested,  the  plaintiff 
bad  no  cause  of  action. 

*Th6  judge,  deeming  this  evidence  inadmissi*    [*167] 
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ble,  charged  for  the  plaintiff,  in  favor  of  whom  the  jury 
found  for  the  sum  indorsed  by  the  arbitrators.  [1]  The 
case  now  came  up,  on  a  motion  for  a  new  trial,  on  account 
of  misdirection  at  the  circuit 

[1]  An  award  cannot  be  impeached  in  an  action  on  the  ground  that  it  is 
Aguinst  law.    MitcheU  v.  BusJi,  7  Gowen^s  Rep.  186. 

The  award  may  be  impeached  in  equi^. 

To  impeach  an  award  in  equity,  there  must  be  a  corruption,  partialit/ 
or  gross  misbehavior  in  the  arbitrators,  or  some  palpable  mistake  made  by 
them  in  law  or  fact.    Schenck'a  admW,  t.  CtMreU,  1  Green's  Oh.  Rep.  297. 

A  mistake  in  the  law  must  be  a  plain  one,  and  upon  some  material  point 
affecting  the  case.  A  mistake  in  the  fact  must^  in  general,  be  such  as  the 
arbitrator  himself  would  admit    Id. 

If  the  arbitrators  receive  th9  statement  of  one  of  the  parties  as  to  material 
&Gt8^  without  proolj  when  objection  is  made  by  the  adverse  party,  it  is  an 
impropriety  so  gross  as  to  call  for  the  aid  of  the  court    Id. 

That  the  arbitrators,  after  hearing  the  evidence,  and  while  considering 
their  award,  called  both  the  parties  before  them,  and  asked  one  of  them 
questions  concerning  the  case,  without  the  permission  or  consent  of  the 
other,  or  objections  made  by  him,  oonstit«tes  no  valid  objection  to  the  award. 
Id. 

An  award  cannot  be  impeached,  except  for  fraud  or  partiality  in  the  arbi- 
trators.   Fitzpairick  et  al  v.  SmUht  1  Desau.  245. 

Awards  cannot  be  impeached  or  set  aside,  unless  for  corruption,  partiality, 
or  gross  misbehavior  in  the  arbitrators,  or  for  some  palpable  mistake  of  the 
law  or  the  fact  Berrick  v.  Blair  cfe  Bkur^  I  Johns.  Oh.  Rep.  101 ;  Shermer 
T.  Beak,  1  Wash.  11 ;  PUatamis  et  al  r.  Sees,  1  Wash.  156. 

An  award  made  by  arbitrators,  acting  under  an  order  of  the  court,  is  con* 
dusive  on  the  party,  as  to  questions  submitted  to  the  arbitrators,  unless  lia- 
ble to  objection  for  partiality,  corruption,  gross  misconduct,  or  palpable  igno- 
rance of  the  law.    Alwyn  v.  Perkins  et  al,  3  Besau.  297. 

Affidavits  may  be  introduced  to  show  partiality  or  misbehavior  in  the  ar- 
bitrators, but  not  mistakes  in  law  or  fact  Fleaeanta  etalT,  Bois,  1  Wash. 
156. 

An  award  ought  not  to  be  set  aside,  either  in  a  court  of  law  or  equity  for 
a  mistake  in  the  judgment  of  the  arbitrators,  unless  it  be  vety  palpable.  A 
mere  difference  of  opinion  between  the  court  and  the  arbitrators,  in  a  doubt- 
ful case,  not  being  sufficient  to  authorize  such  interference.  Morrie  etaly. 
Boss,  2  Hen.  ft  Mumf.  408. 

The  degree  of  tmcertainty,  required  to  avoid  an  award  of  arbitrators,  is  thd 
sflme  required  to  avoid  any  contract    Akety  v.  Akdy,  16  Venn.  Rep.  460. 

Where  n  party  referred  matters  in  contest  between  himself  and  another,  to 
arbitration,  and,  after  the  award  was  made,  he  had  full  tune  and  opportiini^ 
to  examine  it,  and  then  gave  his  bond  for  the  amount  awarded  against  him. 
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Bussd^  for  the  defendant.  We  shall  rely  on  the  want 
of  consideration,  and  the  manifest  oppression,  from  the 
circumstances  under  which  the  note  was  given.    Between 

Held,  that  he  oould  not  afterwards  hare  relief  upon  the  ground  of  errors  in 
the  award.    Sharpe  y.  Eing^  3  Iredeirs  Eq.  Rep.  402. 

No  calculations  or  grounds  for  an  award,  which  are  not  incorporated  in  it^ 
or  annexed  to  it  at  the  time  of  delivery,  are  to  he  received  as  reasons  or 
grounds  to  avoid  it    IbyMs  admV.  v.  Nickoban,  1  Hen.  ft  MumC  66. 

An  award  will  not  he  set  aside  in  equity  on  account  of  an  omission  bj 
the  arbitrators  to  act  upon  part  of  the  matters  submitted,  unless  that  omis- 
aion  shall*  have  injured  the  complainant    Dovy^e  ez'rs  v.  Skaw^  t  Cranch. 

ni. 

An  award  is  not  the  less  ce]:tain  and  tinal  because  the  arbitrators  refer  to 
a  report  previouslj  made  by  a  commissioner  in  chancery,  and  dedare,  in  gen« 
eral  terms,  their  concurrence  with  it,  instead  of  specifying  the  particulars  or 
substance  thereof  in  the  award  itself;  nor  because  they  submit  to  the  court 
the  propriety  of  their  award  in  point  of  law,  and,  as  a  guide  for  the  court  in 
deciding  upon  it,  state  the  grounds  and  reason  thereoll  Brickhouse  v.  EwUer 
dal,4  Hen.  &  Munf  363. 

Where  a  dispute,  oonceming  the  division  of  a  tract  of  land  under  a  will, 
was  submitted  to  arbitrators  in  general  terms,  and  an  award  was  made  stat- 
ing that,  "flt>m  the  proofe  adduced  to  the  arbitrators,  from  the  tenor  of  the 
will,  and  evident  intention  of  the  testator,"  one  of  the  parties  was  entitled  to 
a  certain  number  of  acres,  to  be  divided  from  the  rest  by  a  specified  line,  and 
the  other  the  residue  of  the  tract ;  this  award,  (being  free  from  objection  in 
other  respects,)  was  held  to  be  valid,  notwithstanding  the  line  established  by 
i%  was  different  from  the  dividing  line  mentioned  in  the  will  EoUingsworth 
T.  Lupton  et ««.,  4  MunC  114. 

In  a  suit  in  chancery  to  set  aside  an  award,  on  the  ground  of  a  mistake  ol 
the  arbitrators,  the  defendant,  by  his  answer,  consenting  that  the  award  may 
be  opened,  and  an  account  taken,  (if  the  complainant  choose,)  from  the  be- 
ginning, but  at  any  rate,  as  to  ascertain  particulars  specified  by  himself;  he 
is  bound  to  abide  by  a  statement  thereupon  made,  by  a  commissioner  of  the 
toQstf  refbsing  to  open  the  account  on  his  motion  from  the  beginning,  and 
professing  only  to  correct  the  mistake  alleged  by  the  complainants,  (notwith- 
standing such  mistake  be  not  proved  independently  of  the  report  of  the  com- 
missioners,) no  evidence  having  been  offered  by  the  said  defendant^  as  to  the 
particulars  spedfled  by  him,  and  no  objection  to  such  report  appearing,  ex- 
cept that  the  account  was  not  openecT  fix)m  the  beginning.  Scotfs  ex^r$  v. 
2V-ente  etoL,^  Hen.  &  Munt  357. 

Where  arbitrators,  after  a  witness  had  been  sworn  and  examined,  and 
they  were  left  alone  to  deliberate  on  their  award,  called  the  witness  again, 
and  without  the  knowledge  or  presence  of  the  parties,  examined  him  as  "to 
nuitten  material  to  the  controversy,  on  which  he  had  before  given  testimony, 
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makef  and  payee  the  consideration  is  always  open  to  in- 
quiry ;  and  as, 'from  the  case,  it  appears  none  passed  to  the 
defendant,  the  mstrament  cannot  support  an  action.    A 

but  about  wbicb  t1«6  arbitratoM  differed  as  to  what  tbe  witness  did  testUy 
on  the  former  hearing;"  ao  injonetion  to  staj  a  suit  at  law,  on  the  arbitra- 
tion bond,  for  the  performance  of  the  award  was  refbsed.  ffmrick  y.  Blair 
S  Stair,  1  Johns.  Gh.  Rep.  101. 

Where  a  cauM  is  referred  by  consent  of  parties,  under  an  order  of  oourt^ 
and  the  referees,  who  were  two  lawyers  and  a  merchant^  were  to  decide  all 
questions  in  dispute  between  the  parties,  as  well  matters  of  law  as  of  &ct ; 
and  a  questaon  of  law,  as  to  a  will,  put  in  issue  by  the  pleadings  and  d]» 
cussed  before  the  referees,  was  decided  bj  them ;  it  seems  the  court  of  ohan* 
oety  will  not  interfere  with  the  award,  unless  a  gross  and  palpable  mistake 
is  shown.    RooseveU  etoLr.  Thurman,  1  Johns.  6b.  Rep.  101. 

This  court  will  not  grant  an  injunction  to  stay  an  action  at  law  on  aft 
Ikward,  on  the  ground  that  the  phiintilT  was  surprised  by  the  principal  wil* 
Hess  for  the  defendants,  swearing  falsely  before  the  arbitrators,  and  that  he 
could  have  proved  the  falsehood  of  the  testimony,  if  the  arbitrators  would 
have  adjourned  the  hearing  for  that  purpose,  which  they  refused  to  do^ 
though  requested  by  the  plaintiff,  who  offered  to  enlarge  the  time  of  making 
the  award.     Woodworth  v.  Vcai  Buskirk  and  Slocunij  1  Johns.  Oh.  Rep.  432. 

The  court  will  correct  a  mistake  of  an  extra  judicial  nature,  in  an  award 
of  arbitrators,  and  decree  a  performance  of  it  in  specie.  Bouck  v.  WHber,  4 
Johns.  Ch.  Rep.  405. 

As  where  there  was  a  dispute  between  the  plaintiff  and  defendant)  as  to 
fifty  acres  of  land,  in  the  possession  of  the  defendant,  and  the  partners  agreed 
to  submit  the  matter  to  arbitrators,  who  were  to  appraise  the  value  of  tha 
land,  and  the  defendant  was  to  pay  the  amount  of  the  appraisement  to  the 
plaintiir,  who  whs  to  execute  a  release  of  the  land  to  the  defendant ;  and  tha 
arbitrators,  in  their  award,  having  appraised  the  fifty  acres  in  the  possession 
of  the  defendant,  through  a  mere  clerical  mistake,  in  describmg  tlie  land, 
stated  the  bounds  erroneously,  so  as  to  include  about  one  acre  only  of  the 
land  in  the  defendant's  possession.  It  was  decreed  that  the  award  be  oof-  , 
rected  according  to  the  truth  of  the  fkct,  and  a  specific  performance  thereof 
accordingly. '  Id. 

In  the  case  of  an  award,  this  court  will  not  interfere,  unle^  there  haa 
been  fraud,  impoeiUon,  or  mistake.  Shephoard  v.  MerriXL^  2  Johns.  Ch.  Rep. 
2^6. 

Where  the  matter  submitted  was  what  damages  the  one  party  or  the  other 
was  to  pay,  on  the  surrender  of  a  lease,  and  the  arbitrators  awarded  a  sum 
to  be  paid  by  the  lessor  to  the  lessee,  but  did  not  take  into  consideration  the 
r0Dt  payable  at  the  next  quarter  day,  considering  that  matter  as  not  in  oom* 
ttOversy,  or  submitted ;  nor  was  it  mentioned  or  brought  before  them  by  the 
pttttes ;  it  was  held,  that  there  was  no  mistake  in  the  award.    Id. 
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DQte  cannot  be  given  upon  the  contingency  of  its  becoim* 
ing  valid  by  what  arbitrators  may  decide.  The  being  dis- 
charged from  custody  will  not,  did  it  even  appear  a  part 

When  there  Is  no  charge  of  oomiptlbn  or  mlaconduot  in  arbitratora,  and 
the  avrwrd  on  the  face  of  it  is  final,  nothing  dehors  the  award  can  be  pleaded 
or  given  in  evidence  to  invalidate  it     Todd  v.  Barlow^  2  Johna  Cii.  Rep.  651. 

An  awqrd  wiil  not  be  opened  or  set  aside,  on  the  allegation  of  the  diacov 
try  of  a  receipt  which  had  been  lost  or  mislaid,  so  that  it  could  not  be  pro* 
duced  before  the  arbitrators  to  show  a  payment,  unless  under  very  special 
circumstances,  and  satisfactory  proof  of  all  due  efforts  to  discover  the  receipt 
before  the  hearing,  or  to  supply  its  loss,  and  of  its  discovery  since  the  award. 
Id. 

Zf  there  is  no  chai^ge  of  corruption,  partiality  or  undue  practice  in  the  tgt* 
bitrators,  an  award  will  not  be  set  aside,  however  unreasonable  or  uiy'ust  it 
may  be.    Id. 

An  agreement  to  submit  a  question  to  arbitration  will  not  be  enforced  in 
equity.    Tobey  v.  The  Cauniy  of  Bristol^  3  Stoiy's  Rep.  800. 

But  an  award  under  aucb  an  agreement  may  be  enforced.    Id. 

An  agreement  to  submit  is,  both  at  law  and  is  equity,  reversable  befora 
the  award  is  made,  but  not  aflerward.    Id. 

It  cannot  be  made  irrevocable  by  any  agreement  of  the  parties.    Id. 

An  agreement  to  refer,  without  saying  more,  bow  and  when,  and  to  whom 
the  submission  is  to  boi  can  hardly  be  deemed  anything  jnore.that  an  imp^« 
feet  and  inchoate  agreement    Story,  J.    Id.  818. 

An  agreement  to  refer  cannot  be  set  up  as  a  defence  to  a  suit  either  at  law 
or  in  equity.    Story,  J.    Id.  819. 

An  award  was  set  aside  because  It  did  not  make  a  final  settlement  between 
the  parties,  and  placed  one  party  wholly  in  the  power  of  the  other,  by  fixing 
no  time  for  the  payment  of  the  debt^  and  placing  the  mortgaged  property  in 
tlie  hands  of  the  mortgagor,  to  enjoy  the  profits  indefinitely.  RatUr  v.  Eti- 
naud,  2  Dosau.  671. 

An  award  was  set  aside  as  to  that  part  which  exceeded  the  robmiasioti. 
Gibson  tt  al  v.  Sroad/bot,  8  Desaa.  11. 

If  the  arbitrators  will  oerti^  the  principles  on  which  they  proceeded,  the 
court  will  set  aside  the  award,  if  the  principles  be  incorrect  Pieaaanta  et  al 
V.  Boas,  1  Wash.  156. 

If  arbitrators  refuse  to  hear  evidence  pertinent  and  material  to  the  contro- 
versy, it  is  such  a  misconduct  as  will  vitiate  the  award.  Fcm  CMfotutt  r. 
Vfiderkm  17  Johns.  Bep.  406. 

As  where  persons  chosen  by  the  parties  to  a  lease,  to  appraise  the  vaiue 
of  the  milln  and  buildings  erected  on  the  premises  during  tlie  term,  refused 
to  hear  evidence  offered  by  one  of  the  parties  of  the  original  costs  of  the 
buildu^gs,  this  was  held  to  be  a  sulBoient  oause  ibr  aettinjg  aaidp  tha  awatl 
Id. 
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of  the  consideration,  make  it  better,  for  the  note  was  pre» 
viously  made.  A  promise  to  pay  money  in  consideration 
the  plaintiff  would  withdraw  a  bill  in  chancery,  is  not  suf!i- 

So,  partiality  and  corruption  in  either  of  the  arbitrators,  or  the  suppression 
and  coDcealment  of  material  facts  bj  either  of  the  parties,  if  the  knowledge 
lof  such  facts  would  have  produced  a  different  result,  are  sufficient  caused  fur 
setting  aside  the  award.    Id. 

So,  it  seems,  if  the  assessment  of  damages,  or  the  appraisement  of  the  ar- 
bitrators, be  so  enormous  and  exorbitant  as  to  induce  a  belief  that  the  arbi- 
trators must  have  been  cornlpt  or  grosslj  partial,  their  award  may  be  set 
aside.    Id. 

Where  C,  by  his  last  will  and  testament,  derised  one  third  of  all  his  estate 
to  his  wife,  the  whole  of  tlie  estate  of  C,  real  and  personal,  bj  order  of  tiie 
coqrt  of  chancery,  was  valued  and  appraised  by  three  persons  appointed  by 
the  court,  and  the  widow  made  her  election  of  parts  of  the  real  and  personal 
estate,  amounting  to  one-third  of  such  appraised  value.  At  the  instance  of 
the  heirs,  this  appraisement  was  set  aside,  on  the  ground  of  a  gross  mistake 
of  the  appraisers  in  calculating  the  value  of  a  certain  part  of  the  real  estate, 
connected  with  other  pircumstances,  though  no  actual  fraud  or  misconducl 
was  to  be  ^puted  to  the  appraisers.  Rogers  ti  ux.  v.  Gruger  ti  a2.,  7  Johns. 
Rep.  557. 

Where  two  parties  submit  their  difficulties  to  arbitrators,  and  agree  to 
make  the  submission  a  rule  of  courts  in  a  court  of  common  law,  pursuant  to 
the  act  for  determining  difference  by  arbitrators,  (1  Rev.  Laws,  125,)  the 
court  of  chancery  will  entertain  jurisdiction  to  set  aside  the  award  unless  in- 
justice would  be  done. »  Tappan  v.  Heathy  1  Paige,  293. 

A  mistake  of  judgment  in  arbitrators  is  not  sufficient  evidence  of  improper 
conduct  on  their  part  to  justify  the  setting  aside  of  their  award  in  a  court  of 
chancery.     CnmpbtUy.  Western^  3  Faige^s  Ch.  Rep.  124. 

An  award  not  made  a  rule  of  court  may  be  impeached  in  equity.  Twnr 
pdce.  Company  v.  Waters^  6  Dana,  65. 

Any  annunciation  by  an  arbitrator  of  his  deliberate  opinion  and  judgment 
upon  the  matter  submitted  to  him,  may  be  considered  ns  an  award ;  but  if 
made  without  notice  to  the  parties,  or  one  of  them,  it  will  be  illegal  and  not 
binding  upon  them,  and  either  of  thorn  may  have  the  award  set  aside  in 
chancery.     7\impike  Company  v.  WcOera^  6  Dana,  69. 

Courts  of  chancery  exercise  the  power  of  modifying  and  setting  ande 
awards  for  fraud  Or  mistake,  but  this  power  will  not  be  exercised  unless  the 
proof  is  clear.    Hardeman  v.  Bwrge^  10  Yei^efs  Rep.  202. 

And  where  the  award  is  sought  to  be  set  aside  for  misbehavior,  partiality 
or  corruption  of  the  arbitrators,  the  proof  ought  to  be  clear  and  conclusive. 
Jk/ughcrty  v.  McWharten^  7  Terger's  Rep.  239. 

An  award  will  not  be  set  adde  either  in  law  or  equity  except  for  erron 
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cient  to  warrant  a  recovery.  Tooley  v.  Undham^  Cro.  Eliz. 
206,  cited  Esp.  Dig.  95.  The  defendant,  when  under  ar- 
rest, could  not  legally  make  the  note;  it  was  extorted  by 

apparent  on  its  fiioe,  or  miacondnct  in  ttTe  arbitrators,  or  some  palpable  mis- 
take or  fhiud  in  one  of  tlie  parties    Head  r,  Muir,  S  Randolph,  123. 

But  it  will  be  set  aside  where  the  arbitrators  heard  evidence  without  giy- 
ing  the  opposite  party  an  opportunity  of  being  heard  or  cross-examining  the 
witnesses.    Shinnie  y.  ChO,  I  McCord's  Oh.  Rep.  478. 

So  also,  where  arbitrators  exceed  their  authority  the  award  may  be  set 
aside  in  ft)to,  or  in  some  cases  pro  tarUo.  McDaniel  y.  SeU^  3  Haywood,  284. 
And  so  also,  where  it  exceeds  the  submission,  the  excess  will  be  set  aside. 
Gibson  y.  Broadfootf  3  Desau.  11. 

And  it  ought  not  to  be  set  aside  unless  in  cases  where  the  decision  is 
plainly  against  law.  Clearly  y.  Jfoor^  1  Haywood,  225.  And  in  a  case 
where  the  arbitrators  meant  to  decide  according  to  law.  Jones  y.  lYazer^  1 
Haw.  Rep.  319.  And  they  will  not  set  aside  an  award  for  the  misconduct 
of  the  arbitrators  unless  it  is  grossly  and  palpably  wrong.  Ewing^s  acMrs, 
y.  Beauchampj  2  Bibb  Rep.  456.  But  it  will  be  set  aside  where  the  arbitra- 
tors were  guilty  of  a  fraud,  or  made  a  palpable  mistake  in  the  law  or  facts. 
OdUant  y.  Dotoney,  2  J.  J.  Marsh.  348. 

It  will  be  set  aside  where  it  is  not  final,  and  is  indefinite.  HattUr  y. 
JStmaud^  2  Besau.  680.  So  also,  where  it  exceeds  the  submission  the  ex- 
cess wiU  be  set  aside.  '  laylor's  advrCrs.  y.  Nicholson,  4  Hen.  k  Munf.  66.  A 
court  of  equity  will  always  relieve  agaibst  the  mistakes  of  arbitrators,  if  it 
can  be  done,  by  correcting  the  error,  and  not  by  setting  aside  the  award. 
Gregory  y.  Seamons,  1  Roo^  367. 

A  mistake  of  judgment  in  arbitrators  is  not  sufficient  evidence  of  improper 
conduct  on  their  part  to  induce  the  court  to  set  aside  the  award.  GampM 
y.  Western,  3  Paige,  124.  And  the  same  principle  was  decided  in  Cleav^ 
ktnd  y.  Dixon,  4  J.  J.  Marsh.  228. 

There  must  be  corruption,  partiality,  or  gross  misbehavior  in  the  arbitra- 
tors, or  some  palpable  mistake  of  the  law  or  fact.  Shephard  y.  MsmU,  2 
Johns.  Ch.  Rep.  276.    Pleasants  v.  Boss,  1  Wash.  167. 

Upon  a  submission  of  all  matters  in  dispute  between  co-partners,  the  sur- 
yiying  or  settling  partner  cannot  complain  of  the  award,  because  it  directs 
him  to  pay  an  outstanding  debt  of  the  partnership.  Waugh  v.  Mitchdl,  1 
Dev.  ft  Batt  618. 

A  portion  of  a  religious  society  having  seceded  and  formed  a  new  church, 
a  controversy  arose  as  to  their  right  to  use  the  meeting  house,  which  the  old 
church  denied.  A  committee  of  the  old  church  was  authorized  to  submit 
that  question  to  arbitration,  in  which  the  new  church  concurred,  and  a  sub- 
mission was  made.  If  the  committee  submitted  more,  as  if  they  submitted 
any  questions  as  to  the  rights  of  the  old  church,  they  exceeded  their  au- 
thority, and  the  submission  and  award  was  so  fiir  void.    Yet,  had  the  ar 
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oppression,  and  taking  an  undue  advantage.  Had  jinoD/^ 
ei^en  beea  paid  upon  it,  an  action  might  have  been  maia'- 
tained  to  recover  it  back.    AsUy  v*  Beynolds,  2  Stra.  91fiK 

bitratora  under  such  an  enlarged  sabmiflaion,  decided  merely  that  the  mnr 
church  bad  a  right  to  use  the  houae,  as  that  was  a  matter  wUb(n  the  nutho- 
i^d  aubmiasion,  the  award  would  have  been  good.  But  they  decided  that 
neither  party  had  any  right  to  the  meeting  house,  and  yet  that  each.8bQol4 
enjoy,  nltemately,  an  equal  use :  held,  that  the  award  is  void  for  repqgiuwQa. 
Curd  d  <U.  v.  WaOaee  doL.I  Dana,  194. 

Whether  an  award  fdirly  made  by  an  arbitrator,  can  be  annulled,  beoatMp 
« fact  which  existed  was  not  communicated  by  one  of  the  parties  to  their- 
bitrator,  or  to  the  opposite  party,  when  the  person  in  whose  &vor  the  vwwi 
is,  bad  not  undertaken  to  state  the  whole  case,  but  the  award  was  mode 
upon  a  case  agreed  by  counsel,'  quare  f  Speight  v.  JSpeightf  2  Bar.  &  Ba[tt» 
283. 

Courts  of  chanoery  exercise  the  power  of  modifying  and  setting  asido 
awards  ibr  fraud  or.mistalce,  but  this  power  will  not  be  exercised  unless  the 
proof  IS  dear.    Hardman  ▼.  Burg^  10  Terger,  202. 

Where  an  award  is  sought  to  be  impeached  upon  the  ground  of  roiabeb»> 
vior,  partiality  or  conuption  of  the  arbitrators,  the  proof  ought  to  be  dett 
and  conclusive  to  set  aside  the  award,  espedally  if  a  great  length  of  time  ia 
elapsed  before  the  charge  is  made,  and  when  some  of  the  arbitrators  art 
dead.    Dougherty  v.  McWhorly,  7  Terger,  239. 

An  award  set  aside,  where  the  arbitrators  heard  evidence,  without  giviiig 
the  opposite  side  an  opportuoify  of  being  heard,  or  of  cross-examination. 
Shinnie  v.  CoiL,  1  McCord's  Ch.  Rep.  478. 

Equity,  after  setting  aside  an  award,  will  not  entertain  jurisdiction,  where 
adequate  remedy  may  be  obtained  at  law.    Id. 

An  award  obtained  by  false  and  fraudulent  statements  of  a  party,  mi^  be 
set  aside  in  chancery.  That  the  party  complaining  of  such  award,  assented 
to  the  admission  of  such  statements,  before  the  arbitrators^  shall  not  preekide 
him  hom  proving  the  same  to  be  false  and  fraudulent,  on  a  bill  in  chanooy, 
for  relief  against  the  award.    Btilkky  v.  Starr^  2  Day,  663. 

If  arbitrators  exceed  their  authority,  the  award  may  be  set  aside  wholly 
or,  in  some  cases,  pro  tanto^  if  the  party  complaiumg  take  the  pr6per  meft- 
suros  for  that  purpose.  But  this  cannot  be  done  after  the  award  has  be(^ 
acquiesced  in,  and  carried  into  effect    McDanid  v.  BeS;  3  Haywood,  264. 

A  court  of  equity  ought  not  to  set  aside  an  award  for  objections  which 
might  have  availed  in  a  court  of  law,  and  which  the  party  &Qed  to  uiye 
there,  without  a  good  excuse  for  the  omission.  Head  v.  Muir^  3  Randolph, 
122. 

An  award  cannot  be  set  aside^  either  in  law  or  equity,  except  for  enron 
apparent  on  its  face,  misconduct  in  the  arbitrators,  or  some  palpable  mfatliya 
or  fraud  in  one  of  the  parties.    Id. 
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BttlWa  opioion  ia  Oochhoi  y.  Anne<(,  2  D.  &K  768. 
Against  opening  the  oattse  ou  whioh  the  note  was  executedi 
the  reference  to  arbitrator^  sacI  tbeir  award,  cannot  be 
urged.    In  Steers  v.  LaMey^  1  Esp.  Bep.  166,  which  was 

An  award  ought  not  to  be  set  asicie,  nulees  in  casei  where  the  decision  ia 
flainlj  and  groaalj  against  law ;  not  where  the  point  decided  might  be 
d»nbtfuL     CUary  t.  Owr,  1  Hajwood,  226. 

An  award  ought  not  to  be  aet  aside,  unless  it  oertainlj  appears  to  be 
iiplnst  law.;  and  that|  in  a  case  where  the  arbitrators  meant  to  decide  ac- 
'pordiDg  to  law.    Jtmea  v.  .FVosier,  1  Hawkins,  379. 

A  oouct  of  eqni^  will  not  set  aside  an  award  for  misjudgment  of  the  arbi- 
Ivator^  unless  it  is  ao  ^^osslj  and  palpablj  wrong  as  to  amount  to  OTidenoe 
of  partiality  or  corruption.  The  refusal  of  the  arbitrators  to  reduce  the  otI- 
deoce  U>  writing,  is  no  evidence  of  partialitj.  Swing's  Adm!r,  ▼.  Beauchav^ 
%  Bibb,  456. 

An  award  can  onlj  be  avoided  by  proTiag  that  the  arbitrators  were  guilty 
gC  (raud,  or  made  a  palpable  mistake  in  the  law  or  the  fiiots.  OalBani  r. 
Xkmqf.  S  J.  J.  Marsh.  348. 

An  award  set  sside  because  it  did  not  make  a  final  settlement  between 
Um  parties,  and  because  it  placed  thocopoplainant  wholly  in  the  power  of  the 
Msndaat^  fixed  no  time  for  the  payment  of  the  debt,  and  left  the  mortgaged 
(loperty  in  the  hands  of  the  mortgagor,  to  ei\joy  the  profits  indefinitely. 
JSMier  y.  Elmavd^  2  Desau.  €70. 

Where  the  award  exceeds  the  submission,  so  much  thereof  will  be  set 
•side.     Cfib§<m  y.  Broad^bot^  3  Desau.  11, 

An  award  made  by  arbitrators  acting  under  an  order  of  court,  is  ooncla- 
aive  on  the  party,  as  to  the  questions  submitted  to  them,  unless  liable  to  ob- 
jeotion  for  partiality,  corruption,  gross  misconduct^  or  palpable  mistake  of 
the  law.    Jdwyn  t.  PerJUnSt  3  Desau.  297. 

An  award  ought  not  to  be  set  aside,  either  ia  a  court  of  law  or  equity, 
OB  the  ground  of  a  mistake  in  the  judgment  of  the  arbitrators,  unless  that 
mistake  be  very  palpable.  A  mere  differenoe  of  opinion  between  the  court 
mA  the  arbitrators,  in  a  doubtful  case^  not  being  sufflclent  to  authorize  such 
tnlUMrfereoce.    Jfirrif  y.  Bo$$,  2  Hen.  k  Munf.  408. 

An  award  may  bo  corrected  for  error  ia  law,  where  it  appears  on  its  face 
tbftt  the  arbitrators  intended  to  decide  according  to  law,  but  have  made  a 
«MStak«i    Bffm  v.  Blomt,  1  Dev.  £q.  382. 

IHie  circamstance  that  a  submission  to  arbitration  contains  s  recital  that 
one  of  the  panjes  had  warranted  the  title  to  a  tract  of  land,  when,  in  truth, 
the  writing  signed  by  him  had  not  that  effect,  is.  not  a  sufficient  reason  to 
disturb  the  award,  no  firaud  or  undue  infiaence  appearing;  and  it  being  pos- 
sible that  the^  contract  was  mutually  understood  as  a  warranty,  though  its 
legal. construction  was  otherwise.  Kincaid  v.  CTunniii^Aam,  2  Mun£  1. 
A  court  of  chancery  will  go  over  the  head  of  an  award,  to  relieve  against 
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an  action  on  a  bill  of  exchange  given  for  a  balance  awarded 
by  arbitrators,  the  conrt  permitted  the  defendant  to  impeaoli 
the  note  by  showing  the  consideration  illegal.    On  the  an* 

a  ftvad,  which  defeats  all  benefit  firom  the  award.  JMyard  r.  Nkhob,  I 
Root,  360. 

Where  relief  is  asked  for,  against  the  mistakes  of  arbitrators,  in  an  award, 
a  ooort  of  chaooety  will  rectify  them,  if  it  can  be  done  without  setting  aside 
the  award.     Gregory  r.  Sdomons^  1  Root,  367. 

That  the  arbitrators  admitted  improper  evidence,  is  no  grotuid  for  setting 
aside  the  award.    IMoard  t.  Ouey,  2  Bibb,  459. 

A  mere  promise  to  set  aside  an  award,  without  consideration,  and  without 
any  loss  to  the  other  party  in  consequence  of  the  promise,  is  no  ground  far 
resorting  to  a  court  of  equity.    Id. 

Award  not  to  be  set  aside  for  misjudgment  or  mistake,  unless  it  be  mani- 
fest upon  the  face  of  the  award,  and  indicate  the  award  not  to  be  such  as  was 
intended.     CUvdcand  t.  IHxon^  4  J.  J,  llarsh,  228. 

'  A  mistake  of  Judgment  in  arbitrators,  is  not  sufficient  evidence  of  improp^ 
conduct  on  their  part,  to  Justify  the  setting  aside  of  their  award  in  a  court 
of  chancery.     CkimpbeU  v.  Western,  3  Paige,  124. 

Where  accounts  between  trustee  and  cestui  que  trust  are  referred  to  arbi- 
tration, and  the  award  is  made  a  rule  of  a  court  of  law  under  the  ststnte  S 
and  Ip  Wm.  3,  though  there  be  fraudulent  misrepresentation  by  the  trustee 
to  the  arbitrators,  as  to  particular  items  of  the  appount,  a  bill  cannot  be 
maintained  by  the  cestui  que  trustf  after  the  time  limited  by  the  statute  has 
elapsed,  to  set  aside  the  award  as  to  the  items  impeached,  leaving  it  to  stand 
as  to  the  remaining  items,  the  award  upon  the  face  of  it  being  entire.  Aunol 
Y.  Smit\  1  Turner  ft  Russell,  121. 

There  are  two  modes  of  excepting  to  awards ;  one  for  what  appears  on  the 
face  of  the.award  itself  as  that  it  does  not  come  up  to  the  requisites  of  the 
law  for  constituting  a  good  award ;  the  second,  for  matter  extraneous,  as 
misbehavior  of  the  arbitrators.  If  the  arbitrators  do  not  pass  upon  all  the 
matter  referred  to  them,  and  this  appears  upon  the  fiice  of  the  award,  it  is 
not  a  good  one.  So  the  award  must  be  mutual,  that  is,  must  not  leave  him 
who  is  to  pay  liable  to  be  sued  for  the  same  cause  for  which  he  is  awarded 
to  pay.    Btaddedge  ▼.  Simpson,  2  Haywood,  30.     / 

An  award  will  not  be  set  aside  in  equity,  on  account  of  an  omission  by  the 
arbitrators,  to  act  upon  part  of  the  matters  submitted,  unless  that  omiaqion 
shall  have  injured  the  complainant  Davy's  ExWs,  y.  Shaw,  7  Craneh,  171. 
Wlien  there  is  no  chai^  of  corruption  or  misconduct  in  the  arbitratorfl^ 
and  the  award,  on  the  face  of  it,  is  final,  nothing  dehors  the  award  can  be 
pleaded,  or  given  in  evidence,  to  invalidate  it  fbdd  v.  Barlow,  2  Johns. 
Gh.  Rep.  551. 

An  award  will  not  be  opened,  or  set  aside,  on  the  allegation  of  the  die- 
^very  of  a  rdoeipt  which  had  been  lost  or  mislaid,  so  that  ft  ooold  not  be 
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thoritj  of  this  deoieion,  tbe  testimony  offered  ought  to 
have  been  reeeived,  and  the  ooart^  therefore^  will  grant  a 
new  trial  to  let  it  in. 

produced  before  the  arbitraftori^  to  show  a  payment,  vlvUbbb  under  totj 
■pedal  ciroumstanoefl,  and  satts&ctory  proof  of  all  due  eflbrts  to  discover  the 
raeefpt  beibre  the  bearing,  or  to  fupplj  Kb  loss,  and  of  Its  disooyeiy  shice  th0 
awsrd.    Id. 

If  there  is  no  charge  of  oormption,  partiality  or  undue  practioe  in  the  arbU 
traton^  an  award  will  not  be  set  aside^  however  unreasonable  or  unjust  it 
nay  be.    Id. 

If  arbitrators  refhse  to  hear  evidence,  pertinent  and  material  to  the  contro- 
Tersy,  it  Is  such  a  misconduct  atf  will  vitiate  the  award.  Tan  CkfrUandt  r. 
Underhitt^  17  Johns.  Rep.  406. 

As  where  persons,  chosen  by  the  parties  to  a  lease  to  appraise  the  value 
of  the  mills  and  buildings,  erected  on  the  premises  during  the  term,  refhssd 
to  hear  evidence,  offered  by  one  of  the  parties,  of  the  original  cost  of  the 
Mldhigs,  this  was  held  to  be  a  sufflcteat  cause  lor  setting  aside  tbe  award. 

So,  partiality  and  corruption  in  either  of  the  arbitrators,  or  tbe  snppressioii 
and  ooncealment  of  material  Acts,  by  either  of  the  parties,  if  the  knowledge 
of  such  fikcts  would  have  produced  a  diflferent  result,  are  sufficient  causes  ftv 
setting  aside  tbe  award.    Id. 

'  Be,  it  seems,  if  the  assessment  of  damages,  or  the  appraiaement  of  the 
arbitrators,  be  so  erroneous  and  exorbitant  as  to  induce  a  belief  that  the  ai^ 
bitrators  must  have  been  corrupt^  or  grossly  partial,  their  award  may  be  set 
aside.    Id. 

The  power  of  courts  of  equity  to  revise  awards  does  not  extend  to  cases  In 
which  the  objections  to  the  award  have  been  ftilly  heard  in  a  court  of  law. 
Fiovmoy't  tair9.  ▼.  Hokomb^  S  MunC  34. 

In  the  case  of  an  award,  this  court  will  not  interfera,  unless  there  has  been 
fraud;  imposition  or  mistake.    Shqpoard  r,  Merrill,  t  Johns.  Oh.  Rep.  276. 

Where  the  matter  submitted  was,  what  damages  the  one  party  or  the 
other  was  to  pay,  on  the  surrender  of  a  lease ;  and  the  arbitrators  awarded 
a  sum  to  be  paid  by  the  lessor  to  the  lessee ;  but  did  not  take  into  conside- 
ration the  rent  payable  at  the  next  quarter  day,  considering  that  matter  aa 
not  in  the  controversy,  or  submitted ;  nor  was  it  mentioned  or  brought  ha* 
fare  them  by  the  parties  *,  it  was  hetd  that  there  was  no  mistake  in  the  award. 
M. 

Courts  of  equity  have  jurisdiction  to  enforce  a  speoiflo  peribrmanoe  of  aa 
award  respecting  real  estate.    Ji^NeU  v.  ifii^,  6  Mason,  244, 

Tbe  court  of  dianoeiy  will  not  decree  the  performance  of  an  award,  unlea 
on  consideration  of  a  subsequent  agreement  to  perform  it.  Qgmtnrilh  r. 
tHMmoNi  4  Harr.  A  llcHea.  48. 

Whether  an  award  can  be  proved  by  parol ;  and  bow  fiur  tbe  oourt  of 
ohanoery  will  enforce  the  performance  of  an  award  proved  by  parol    Id. 
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Shgphwrd^  contra.  There  is  no  impeachirig  the  nwafT^ 
pf  the  arbitratore,  ucileaa  corr^piioa  be  sbowo.  The  oon- 
8ideratioD  of  the  note  was  to  abide  an  a^^ard.  It  is  a^ 
necessary  that  a  bond  should  be  giren  for  this  purpose.  A  pa- 

Cp^rU  of  equity  bure  juiMMw  U>  eaforoe  %  ipMaflc  fferfomaoM  of  i^ 
ftward  reflpecting  red  estate.  But  he  who  seeks  performsaoe  must  vlt^y^  ^ 
fSiwiioe^s  to  perfi>na  «U  tlie  award  oq  his  pert    Id. 

After  long  deU^,  and  laohe%  a  court  of  equitj  wil)  not  deem  a  vecifie 
performance  of  an  award ;  especiall/  where  there  has  been  a  material  cbaiigp 
pf  oirciUQSti^ioes,  and  injury  |o  the  other  party.  4-  foiiion,  U  will  not  de- 
cree it  agairtst  purchasers^  eren  with  tioiioe^  if  their  irend^  is  ^ei^  mA  ^ 
solvent,  so  that  they  can  hare  no  remedy  over.    Id. 

An  aiirard  mnat  he  made  within  the  time  p^escribied  by  the  submissuML 
fMih  V.  Spencm;,  1  MoCord's  Cb.  Bep.  93. 

Wbece  a  testatrix,  in  her  lifetiqie^  submitted  aooonMits  to  f^imratiem  a«4 
yrassotisfled  with  the  avi^ard,  and  perfbi^oiied  it  her  repieaenlaiives  gm«# 
open  the  settlement  on  account  of  usury  in  the  aooounts.  JSe'n  o/Badcim$ 
T.  Wightmai^  Id.  408. 

Where  some  on\r  of  seYoral -distributees  submit  their  iotersst  to  arbitra^oi^ 
Ibe  award  will  be  bindii^  on  the  parties  to  the  submission,  as  iar  e>  tMf 
interests  are  concerned.    Smith  y.  Smith,  4  Bandolp|h»  S6w 

When  parties  submit  a  question  of  law  alosks  to  arbilratoi%  the  %waid  is 
IlindiDg,  even  though  couirai7  to  lair.    Id, 

Change  of  opiniou  of  one  or  all  of  tlie  arbitn^kors  after  a^rard  celumedb  mft 
not  affect  their  award.     Cleavdand  r,  Dixon^  4  J.  J.  Marsh.  SS8. 

If  submission  oomprehend  the  subject  matter  acted  on,  it  is  no  ol^eotioa  to 
tlie  awardi  that  it  09mprehen4s  other  natteo.    Id. 

If  there  be  a  mistake,  apparent  on  the  (bee  of  an  award,  naade  under  a 
rule  of  a  court  of  oommon  bw,  and  acted  on  l^y  that  court,  it  is  a  good 
ground  of  relief  in  a  court  of  ohanoery.  Bmard  ▼.  Ww:^^  4  Harr.  4 
MoHen.  21. 

Where  an  award  is  made  under  a  rule  of  a  court  of  common  law,  to  whioli 
it  is  returned,  and  to  which  judgment  is  thereon  entered,  and  of  whk>h  the 
power  is  co-extensire  with  the  power  of  the  court  of  chancery,  is  the  party 
pceoLuded  from  relief  in  equity  ?    Id. 

If  parties  submit  two  interfering  dajipa  tD  arbitratioQ,  and  it  turns  ou^  af- 
ter award  made^  that  one  of  the  parties  had  no  power  orer  the  principal  part 
of  the  interfinittg dahnsnbmitted on  his  par^  a  court  of  equity  will  not en- 
htob  the  award  In  his  ftvor.    Fitifn9  7.  ifyHre,  %  Bibb.  163^ 

80k  also,  if  h<^  afWr  the  award,  part  with  a  part  of  tho  kiterferenoe  vhkh 
was  awarded  la  favor  of  the  other  party.    Id. 

In  cases  of  bonds  to  perform  awards,  there  are  two  remedies :  L  At  lav 
upoA  tiie  bon«^  in  whieh  a  plea  that  the  arlritratori  made  no  awai^  wonldt 
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xt>I  dubmiflsion  is  eqaally  good ;  and  if  it  may  be  by  parol,  it 
ifUiy  ht  by  n6te,  and  the  subtnission  is  the  consideration 
fyt  wliioh  it  was  giren.  fiad  there  been  only  a  verbal 
0gfeiemeti%  atid  the  referees  had  ordered  100  dol- 
lAM  to  be  psiid^  ^H^ttld  ii  bkve  been  said  that  no  [^68] 
recoirery  cotild  have  been  had?  If  not,  then  no« 
ihiiig  can  be  ttiged  against  the  present  verdiet  liTo  an- 
fiiir  praictioes  wero  showii ^  and  none  are  to  be  presimied. 

Btt$0dy  in  reply.  Had  notes  bedH  exQbated  by  both  pais 
ties,  it  would  have  allured  the  esse;  bat  here  <Hily  one  m 
(pven,  and  he  is  to  pay  at  all  events.  If  evidence  of  the 
nature  of  the  matter  submitted  is  to  be  shut  out^  an  usuri- 
ous transaction  may  be  made  the  basis  of  a  legal  demand. 


if  «hi<s  MM  «b«  pklii(iff*8  sctton:  1  IT  an/  act  be  awarded  to  bs  d«&i^ 
ke  which  a  comidale  renedy  oaonot  be  bad  at  lavr,  (sodi  as  to  mi^  a  oon- 
▼cTKnoe^)  a  bill  hi  equity,  fbf  a  apedflo  performaooe  of  the  award,  is  oommon 
and  proper.  But  the  oourt  canaot  decree  speciAc  performance^  where  no 
awaM  has  been  or  can  be  made.    SmaUioood  ▼.  Iftreer,  1  Wash.  2dO. 

'Wliere  arbitrators,  after  a  wttaess  had  been  sworn  and  examined,  and  they 
WW6  left  alone  to  deliberate  on  their  award,  called  the  witneao  again,  and 
without  the  knowledge  or  prsaenoe  of  the  parties,  examined  him  as  "to 
matters  material  fi>  the  controversf,  on  which  he  had  before  given  testimony, 
but  about  which  the  arbitrators  differed  as  to  what  the  witnpfls  did  testiQ^ 
{fb  the  fofttef  hearing,**  an  injunctloa  to  stoj  a  suit  at  law,  on  the  arbitration 
bosd,  for  the  performaooe  of  taa  swsrd,  was  reAised.  Berridt  ▼.  Bkdr^  I 
Johna  Gh.  Bep.  101. 

This  court  will  not  grant  an  injunction  to  stoy  an  action  at  law,  on  an 
award,  on  the  ground  that  the  plaintiff  was  surprised  by  the  principal  wK- 
iftsfif  for  the  defondants  swearing  iUsely  before  the  arbitrators^  and  that  he 
oodld  have  proved  the  ftlsehood  of  the  testimony,  if  the  arbitrators  would 
have  acQoumed  the  hearing  for  that  purpose^  which  they  re/used  to  do.  though 
requested  by  the  plaintiff;  who  offered  to  enlarge  the  time  of  making  the 
award.     WoodwoHh  ▼.  Vcm  Buskirk,  I  Johns.  Ch.  Rep.  432.  \ 

This  oourt  will  correct  ft  mistake  of  an  extra  Judicial  nature,  in  an  award 
of  srbilratoM,  and  dboree  a  fMbrmaniBe  of  It  hi  speciei  Jbudb  t.  WiBv,  i 
jams.  Oh.  R^  406. 

After  a  cause  has  been  argued,  and  finally  submitted  to  the  arbitrator  for 
his  decisioo,  neither  party  has  %  right  to  revoke  the  powen  of  the  arbitrator. 

pi.  119,  M  fof. 
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"  -I    I  ■  ■  ■    .  ,^ 

Sbepburd  ▼.  Watrooa 

Thompson,  J.,  delivered  the  <^ioioD  of  the  oourt  Tha 
present  application  for  a  new  trial  is  made  on  three  gnMinds: 
1.  The  want  of  oonsideration  fbr  the  note  on  which  the 
action  is  broagbt;  2.  That  it  waa  obtained  bj  oppreftiioa 
and  nndne  advantage ;  8.  That  the  jndge  at  the  circail 
excluded  testimony  which  onght  to  have  been  admitted. 

The  want  of  consideration  cannot  be  objected  against  the 
nota  There  was  an  agreement  between  the  parties  to  sub- 
mit  to  arbitration  a  matter  in  controversy  between  them. 
Kyd  on  Awards,  7.  Freeman  v.  BBmard^  1  Ld.  Baym. 
248.  Thongh  this  agreement  was  by  parol,  there  can  be 
no  doubt  but  it  was  a  good  submission;  and  binding  on  the 
parties.  We  are  to  intend  that  a  counter  note  was  given,((i) 
as  no  objection  on  that  ground  was  made  at  the  trial, 
and  the  agreement  to  submit  was  fully  shown.  The  note 
in  question  may  be  considered  as  the  award  of  the  arbitra« 
tors.  It  was  conditional  when  made  and  put  into  their 
hands,  to  become  consummated  by  their  decision  of  the 
matter  submitted ;  and  by  such  decision,  it  has  become  ab- 
solute for  the  payment  of  the  money  awarded  to  the  plain- 
ti£  The  consideration,  if  any,  was  necessary,  for  the 
submission  was  the  discharge  of  the  defendant  from  the^ 
arrest 

The  second  objection  is  equally  untenable.  Nothing  ia 
shown  in  the  case  that  looks  like  oppression,  or  undue  ad* 
vantage.  It  is  true,  the  defendant  was  under  an  arrest; 
but  that  of  itself  could  not  have  been  enough  to  avoid  his 
acts,  even  had  there  been  a  final  settlement^  which,  how* 
ever,  was  not  the  case.  There  was  only  an  agreement  to 
submit  the  matter  upon  which  he  was  arrested,  to  arbitra* 
tion ;  the  merits  of  which  controversy  he  had  the  right  of  ^ 

contesting  before  the  arbitrators. 
[^169]        *With  respect  to  the  third  pointy  we  think  the 
testimony  properly  overruled.    The  evidence  of- 


(a)  Wh7 might  sot  th» note doobtrad  oalunw  bemiMifend  ifeimte* 
? 
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feied  wflsrespeoting  the  original  cause  of  action^  which  had 
been  sabmilted  to,  and  determined  by  the  arbitrators,  with 
a  view  to  open  the  whole  merits  of  the  controversy.  This 
was  certainly  inadmissible.  There  is  no  rule  better  settled, 
or  more  consonant  to  good  sense,  than  that  which  precludes 
parties  from  litigating  on  the  original  subjects  of  dispute, 
which  have  been  fairly  and  kgatty  submitted  to  judges  of 
iheir  own  choosing,  and  an  award  made  pursuant  to  such 
submission.  Kyd,  242.  BaHey  v.  Leehmere,  1  Esp.  Bep. 
878.  There  are,  however,  exceptions  to  this  rule,  as  where 
there  have  been  some  corrupt  practices,  or  improper  con- 
duct on  the  part  of  the  arbitrators.  Nothing  of  that  being 
presented  in  this  case,  we  think  the  award  final  and  con- 
dnstve.  The  opinion  of  the  courts  therefore,  is,  that  the 
defendant  take  nothing  by  his  motion,  and  that  the  plain- 
tiff have  judgment 

I\>8tea  to  the  plaintiff     * 


Trsabwell  against  Steble. 


Under  a  ooTensnt  not  to  oat  wood  bol  from  land*  ''then  deared,  or  wbieh 
ahould  thereafter  be  cleared, "  if  the  breach  be  aodgned  m  cutting  on  lands 
which  the  defendant  had  not  cleared,  it  Is  bad,  as  they  might  hare  been 
cleared  by  otbers. 

In  covenant,  by  which  the  defendant  agreed  that  "  he 
would  neither  cut,  or  carry  off  the  premises,  or  suffer  to  be 
cut  and  carried  off  by  others,  any  timber  but  from  the  lands 
which  then  were,  or  should  thereafler  be  cleared,'*  the 
plaintiff  laid  his  breach,  that  the  defendant  "  did  cut  and 
carry  off  the  premises,  other  than  such  parts  of  the  same 
as  the  defendant  had,  or  has  yet  cleared,  divers  large 
quantities  of  timber,  &a,  and  did  also  suffer  divers  other 
persons  to  cut  and  carry  away  off  the  premises,  other  than 
such  parts  as  the  defendant  had,  or  yet  has  cleared,  divers 
other,"  &C. 


ISt  0ABB8  IV  THX  617PBIBK9  MUBT. 

Band  ex  T.  fioiWL 

JSkqAardj  in  amsi  of  jodgmenty  said  &e  cortnant  did 
aotreBtriot  fixmi  oatting  wood<m  pute  ^n  deared,  tkongll 
byotheri. 

I%r  dmam.  The  breach  k  olearlj  bad ;  the  fact  aa» 
signed  may  'be  tniei  and  jei  the  defendant  might,  under 
Ae  fioireaaat)  hai^e  lawAdly  taken  the  timberi  aa  it  mg^t 
ham  been  fiom  land  <deaied  by  others. 

Judgmnnt  aneatod# 


[♦ITO]    ^BraTLBT  and  others  against  ShttA  and  otheA 

A  promlHQiynote  to  A.  B.,  0.  D.,  B.  P.  ft  Co,  tboogb  Owra  be  mo  other  ffli^ 
aoni  ia  tbe  firm,  cannot  be  declared  on  bj  them  with  the  addition  of  k 
Oompanj,  but  their  individoal  names  must  be  stated,  with  the  usual  de- 
scription of  tradhig  under  the  sfyle,  Aa ;  if  otherwise,  it  is  bad  on  general 
demuner. 

Ok  a  promiflsory  note  to  Thomas  Bentley,  Allen  Potter, 
John  P.  Becker  k  Co.,  the  dedaration  ooramenoed  in  this 
way: 

Albany,  to  wit :  Thomas  Bentley,  Allen  Potter,  John  ?• 
Beeker  &  Oa,  complain,  ko^    To  this  a  general  demurrer. 

Foate  insisted  that  it  was  evident,  on  the  &oe  of  the  re* 
oord,  there  were  other  persons  not  mentioned  who  ought 
to  have  been  joined.  Such  a  circumstance,  if  proved  on  a 
trial,  would  have  prevented  a  recovery,  and  was  ecjually 
fatal  on  general  demurrer. 

(Wy,  contra,  was  stopped  by  the  court 

Per  Curiam.  Stating  that  the  plmti&  named  and 
company  complain,  is  acknowledging  that  other  persons 
ought  to  sue.    Did  the  defendants  even  acknowledge  there 
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Moor  ▼.  Attutk 
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were  no  others,  this  mode  of  declaring  ought  not  to  be  so^ 
fered.  Why  did  you  not  say  Thomas  Bentley,  Allen 
Potter,  and  John  P.  Becker,  traditig  under  the  style  and 
firm  of  T.  B^  A.  P.,  J.  P.  B.  &  Co.  ?  The  demurrer  is  well 
takeD,(a)  and  the  defendants  entitled  to  judgment  But 
iKo  pUiatiffii  aaiend  oa  payment  of  costs* 


MoOB  against  Ahe& 

Ao  ftction  win  not  lie  before  ooe  JastioQb  to  recorer  bade  the  anaoont  of  a  ilM 
imposed  oa  a  witneaa  by  another  Joatioe^  for  a  ooDtempI  in  a  toit  bofiwa 
him. 

On  certiorari.  The  suit  before  the  justice  was  to  recovet 
tMick  a  fine  of  6  doIlaiB  imposed  by  the  now  plaintiff  upoa 
the  present  defendant,  for  a  contempt  in  reftising  to  be 
sworn,  or  answer  as  a  witness  in  a  cause  tried  before  him. 

Per  Ckuriam^  A  justice  is  not  liable  to  a  suit  for  a  judi- 
oial  act,  and  the  merits  of  the  imposition  of  the  fine  cannot 
be  overhauled  before  another  justice.  The  magistrate  in  the 
first  suit  had  exclusire  jurisdiction  to  determine  when  the 
witness  was  in  contempt 

Judgment  reyersed. 

(a)  If  a  plaintiff  have  the  same  c^riatlan  name  as  the  defendant^  and,  altsr 
stating  the  namea  of  each  party'  ooireetlj,  and  at  Aid  length,  vm  the  ifliri^ 
.tian  name  onljr,  aa  "the  laid  James  being  in  cnstodj,"  it  is oertain  to  a  oom- 
mon  intent,  and  good  on  spedal  demuner.  MUdrdh  ▼.  Sarveih  July,  1801, 
lia,  Ken^  Ch.  J.  But  had  the  christian  names  been  diShrent^  and  that  of 
the  plaintiff  used  ibr  the  defendant^  it  would  haye  been  fatal  eren  on  gensnd 
demurrer.    Sotrvey  y.  Stokea,  Willei^  6. 


ITO  <'^^3V8  IN  THE  BUPRBliB  OOXJBT. 


Leonaid  t.  FwiwuHan. 


Bradt  frgainst  QnAT. 
9bif  oourt  wQl  not  prooeed  where  there  is  not  a  di»  pendens  here. 

A  Bill  of  ezoeptions  bad  been  sealed  by  the  judges  of 
tbe  common  pleafl,  and  the  parties  attempted  to  bring  on 
the  argument,  though  no  writ  of  error  had  been  sued  out 

Per  Ouriank  Take  I^ack  your  cases.  There  is  no  fit 
pendens. 


[*171]  *Lbonabd  against  Fkkeman. 

Hm  eoort  or  chanoery  haa  exdwve  JoriadUction  over  tbe  qvettiQii  of  ooelt 
aocraed  in  that  ooort 

It  appeared,  on  the  return  to  the  certiorari,  that  the  action 
in  the  court  below,  and  in  which  a  recovery  had  taken  place, 
was  instituted  for  expenses  incurred  in  going  to  Albany,  to 
swear  to  an  answer  to  a  bill  filed  by  the  now  plaintiff 
against  the  present  defendant. 

Per  Curiam.  The  court  of  chancery  has  the  exclusive 
right  to  determine  questions  of  costs  in  suits  before  it ;  and 
though  the  ground  of  the  action  might  have  been  a  vexa- 
tious bill,  the  justice  could  not  have  any  cognizance. 

Judgment  reversed. 
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Golden  t.  Dopkln. 


COLDEN  against  DOPKIK. 

I(  on  the  return  daj  of  the  ramroons,  the  defendant  pleed,  find  the  Jnetlcfl^ 
without  hia  oonaenti  adjourn,  on  the  prayer  of  the  plalntifl;  for  more  thaft 
•ix  dayi;  it  ia  fatal 

Kent,  Ch.  J.  This  is  a  case  upon  certwrari^  broDght  to 
reveree  a  justice's  jadgment,  and  submitied  without  arga* 
ment.  Several  errors  are  alleged  in  the  proceedings  below, 
bat  it  will  be  sufBcieut  to  notice  only  that  the  justice  ad* 
journed  the  cause  for  more  than  six  days,  without  consent* 
The  return  states,  that  the  defendant  below  was  sued  by 
summons,  which  was  returnable  on  the  26th  of  July ;  that 
the  parties  appeared  on  that  day  and  pleaded ;  that  the 
plaintiff  below  prayed  a  day  to  prove  his  account,  and 
the  justice  thereon  adjourned  the  court  to  the  2d  August^ 
on  which  day  the  plaintiff  appeared  in  court,  and  the  de* 
ftndant  was  present,  but  said  nothing,  whereupon  the  jus- 
tice, after  hearing  the  proo&  and  allegations  of  the  plain< 
tiff^  gave  judgment  for  him. 

Upon  this  case  the  justice  had  no  authority  to  adjourn  for 
more  than  six  days  after  the  day  of  appearance  of  the  parties 
on  the  summons.  The  second  section  of  the  lOL  act  is 
positive,  that  the  justice  shall,  upon  the  return  of  the  sum- 
mons, or  at  some  other  time,  not  exceeding  six  days  there- 
after, proceed  to  hear  the  cause,  and,  in  the  present  in-« 
stance,  the  2nd  of  August  was  the  7th  day  thereafter. 
There  arc  other  provisions  in  the  act  respecting  adjourn- 
ments ;  but  none  of  th^m  have  any  application  to  the 
present  case,  and  there  is  nothing  in  the  return  fix>m  which 
we  can  presume  any  consent  or  acquiescence  on  the  part 
of  the  defendant  The  return  contains  pretty 
strong  evidence  to  the  contrary.  *0d  the  day  of  [*172] 
the  return  of  the  summons,  the  defendant  pleaded 
a  special  plea,  and  the  plaintiff  refused  to  reply,  but  called* 
upon  the  defendant  to  plead  the  general  issue,  which  he 
refused  to  do,  and  then  the  adjournment  took  place  at  the 
prayer  of  the  plaintiff;  and  on  the  day  of  adjournment 
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the  defendant  took  no  part  in  the  proceedings,  but  re- 
mained a  silent  spectator.  On  this  ground,  therefore,  of 
an  adjournment  beyond  the  time  authorized  by  the  aot,  th«^ 
judgment  beloir  moat  be  reserred ;  for,  where  the  act  is 
positive  in  its  directions,  it  must  be  strictly  observed. 
The  same  point  arose,  and  was  determined,  in  the  case  of 
Palmer  v.  Oreen^  in  April  term,  1799,  and  that  decision, 
being  in  pointy  governs  the  present.  [1] 

[I]  As  to  aSJoommeDtfl  U  Jostioes  ooarts,  see  Waterman^s  1^.  T.  Treatise^ 
pr.  109,  it  sej, 

la  the  Mat»  of  l^w  York,  the  ftbtty-eeventh  tnd  sixty-ei^tih  seeUeni  ef 
tllf  Aatttte  Mithorise  tbe  jwtloe,  oa  the  return  of  a  mimaiODfl  or  attaehmeDt^ 
or  on  the  Joioing  of  iasue  wtthoot  proceea,  but  at  no  other  time,  to  adjourn 
tbe  cause,  on  his  o«m  motion,  whether  the  parties  consent  or  not,  not  ex- 
oMdifag  eight  days.  Yid.  2  John.  192 ;  7  id.  629.  The  exefci^  of  tliig 
HgHt  t*  M  to  the  diseretion  of  the  justicJB,  and  is  not  sutiroHzed  in  a  eatiscr 
coBsmenoed  by  wamnBt^  or  at  any  eiher  tirne  than  on  the  retum  of  proeesa 
Tbe  discretion  thus  given  to  a  Jastice,  is  not  an  arbitraiy  one^  but  ought  W 
be  soundly  aud  judiciously  exercised.  And,  altliough  on  the  one  hand,  he 
ought  not  to  adjourn  tbe  cause  on  his  own  motion,  when  satisded  i^will  in- 
juriously affect  the  rights  of  either  party,  so,  on  the  othef  band,  he  Sbouid' 
noc  relbse  an  a^uniment  irbeM  the  sitaatldii  of  either  party  rtaHy  de» 
ma&ds  it,  altboQgh  be  ia  unable  to  make  out  a  case  for  an  adjournmefat  under 
tbe  ocher  seotiona  of  the  statute.  Thus,  in  a  case  under  the  old  act,  sub- 
stantially like  the  present  in  this  particular,  where  the  defendant  appeared 
before  the  Justice  on  the  morning  of  tlfe  return  day  of  tbe  summoni,  and  ap- 
irtied  in  wHihig  for  an  adjournment,  on  account  of  his  child  being  dangeN 
ously  lU,  wbieh  was  then  denied,  and  on  the  same  d»y,  beibre  the  partlaa 
ware  called,  the  defendant's  father  appeared  in  hie  behalf  to  get  an  adjourn* 
ment,  and  testified  that  the  defendant's  child  was  d  tngerously  sick,  and  tha 
Justice  reflised  to  adjourn,  but  gave  judgment  for  the  plaintiff;  the  supreme 
cotnt  held,  (the  cause  having  come  befbre  them  on  writ  of  error,)  that  the 
sltuaHov  of  the  defendant's  child  was  soch  as  ought  to  hate  induced  the 
Juatioe  to  f  ui  off  tbe  trial ;  and  for  that  reason  tliey  reversed  tho  judgment 
of  the  oommon  pleas,  which  was  in  affirmance  of  the  justice's  judgment 
8  John.  426.  In  computing  the  time  for  which  a  Juatioe  is  authorized  to  ad- 
yrtufa  the  oaiise,  unde^  the  sections  above  referred  to,  within  the  rule,  ante; 
162,  263,  tha  day  ot  a4t<Mnikig  is  to  be  excluded,  so  that  if  fh^  procesa'  W 
rt«nnHi%le  od  ^cidoesdi^,  tbe  Juatioe  would  have  no  power  to  a4ioanr  he^ 
yond  the  Thuraday  of  the  next  week.  Tid.  1  Oowen,  234.  The  jualiea 
cannot  proceed  with  the  trial,  at  a  place  different  from  that  mentioned  in  the 
iCimmona,  unle*  the  defendant  appear;  (1  John.  Cas.  243 ;)  but  he  may  ad- 
JouA  to  anoliber  places  without  the  oonaont  of  parties,  both  parties  havhi^ 
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first  appeared  at  the  place  mentioned  in  the  proceaai  1  Gowen,  112.  If  the 
defendant  do  not  appear,  the  justice  has  no  rij^ht  to  wait  two  hours  after  the 
time  of  appearance,  and  then  to  appear,  himself  at  the  place  appointed  and 
acyoum  the  cause.    1 1  John.  407. 

CJtider  the  sixty-ninth  section,  if  the  defendant  do  i;iot  a|^pear  9X  the  ti:U^ 
on  the  return  of  the  summons  or  attachment,  thie  iosjtioe  xoaj  adjou/rn  the 
cause  to  a  time  certain,  not  exceeding  eight  d^a,  on  the  simple  motion  of 
the  plaintiff,  without  oath ;  and  so^  if  the  defendant  da  appear  and  ddea,  not 
object  to  the  adjournment;  but  the  defendant  may  object  to  the  adjournment^ 
and  require,  as  a  condition  of  its  being  granted,  that  the  plaintiff  or  hie  at- 
torney make  oath  that  he  cannot,  for  want  of  some  material  testimony  oi 
witness,  safely  proceed  to  trial  An  adjournment  on  the  application  of  the 
9^ntiff|  cnenet  he  granted  at  eixy  other  t^me  than  on  t^e  return  of  a  eam- 
ni^ona or  attaohvient,  or  the  joining  of  isaoe  ivithoat  process;  (Tid.  >  JebiL 
136 ;  7  id.  530 ;  1  id.  192 ;)  nor  can  the  defendant  compel  the  pleintiff  or  hie 
attorney  to  disclose  tlie  nature  or  name  of  the  absent  testimony  or  witneeii^ 
Vhe  (bim  of  the  oath  to  be  administered  to  either  party  on  applying  for  an 
fj^Uoinrnmnit,  wbeoe  an^oath  is  xeqairad,  may  be  in  the  fenn  given  at  the 
el^ee  oJT  tfaia  head. 

^lie  adjournmenti  whether  on  the  jvstiee^s.  on^  motiep,  pr  on  notion  oi 
the  plaintifl^  must  be  for  the  next  eight  days  immediately  a^or  the  return  eC 
the  procesa  7  id.  881.  The  adjournment  may  ^  howcTcr,  for  any  period 
mitiuM  that  time ;  but  cannot  exceed  it,  except  by  consent  of  parties.  When 
^e  Inslipe  e^ums  en  bis  own  motion,  be  may  ef  course  do  so^  without  re* 
gnidng  i^roof  pf  the  absence  of  a  material  witness.    9.  id.  3Q4 

In  adjourning  a  cause,  the  justice  must,  hi  all  cases,  bo  present  in  propei 
person,  and  can  neyer  do  this  by  sendmg  a  note  in  writing  to  the  parties 
informing  them  of  the  time  and  place  to  which  he  has  adjourned.  4  id. 
117. 

If  the  euit  is  oommenoed,  in  faror  of  a  non^Fseldeol  pMotU(  by  ehort 
gammons,  as  auth6rized  by  the  non-imprisonment  act|  and  the  same  shall 
be  returned  personally  served,  the  same  proceedings  shall  be  had  and  no 
'  longer  adjournment  granted  than  in  case  of  a  warrant  at  the  instance  of  a 
nflOrrcaident  pkiintifC  Laws  of  1831,  p.  403,  a  32;  YVL  also  2  B.  a  201, 
m,  a.  2^1.    Gowen'fl  Tr.,  2  ed.,  ifpL  2,  ^  83)1, 4  «f » 
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Ooniiiraanoei  are  from  term  to  term ;  therefore,  a  matter  arising  between  a 
term  and  a  circuit,  nMy{a)  be  pleaded  at  the  circuit  as  a  plea  puis  darrem 
emft'ntiance,  at  anj  time  before  verdict  rendered,  and  the  judge  at  niaipriw 
is  bound  to  reoelve  it^  soch  plea  being  a  matter  of  right 

Covenant  on  a  sealed  note,  with  a  plea  of  non  infregii 
canventumem. 

At  the  trial,  after  the  jury  were  called,  and  placed  in 
the  jary-box,  the  defendant  tendered  a  plea  duly  verified 
by  affidavit,  that  he  had,  puis  darrein  continuancfi^  nndei 
the  act  for  giving  refief  in  cases  of  insolvency,  obtained 
bis  discharge,  an  exemplified  copy  of  which  he  produced* 
This  being  rejected  as  coming  too  late,  he  then  offered  in 
evidence  the  discharge  itself,  as  a  bar  to  the  plaintiff's 
right  of  recovery.  Against  the  reception  of  the  testimony 
it  was  insisted  that  it  was  not  admissible  under  the  issuo 
joined,  nor  without  Jiaving  been  specifically  pleaded,  or 
notice  given.  The  points  being  reserved,  a  verdict  was 
taken,  subject  to  the  opinion  of  the  court,  whether  it  should 
stand,  or  a  new  trial  be  granted. 

Woodworih^  for  the  plaintiff.  The  plea  pitis  darrein  con- 
tinuance must  be  pleaded  between  the  last  and  the  next 
continuance,  into  which  it  cannot  be  carried.  Here  the 
circuit  was  the  next  continuance,  and  the  plea  should 
therefore  have  been  delivered  before  the  first  day.  8  Black. 
Com.  817.  In  no  case  can  it  be  received  after  the  jury 
are  sworn.  Paris  v.  Salkeld,  2  Wils.  138.  The  discharge 
could  not  be  given  in  evidence,  because  the  statute  (1  Bev. 
Laws,  431,)  allows  of  it  only  under  the  general  issue, 
which  is,  when  the  plea  denies  or  traverses  the 
[♦178]    whole  declaration.    Imp.  K  B.  824.    *That  be- 

(a)  They  must  be  pleaded  if  pleadable  at  all ;  for  they  cannot  be  glTW 
in  trUenoe  on  the  trial    JiKfom  r.  iUc\  7  Johns.  Rep.  194. 


Broone  ▼.  Baaiddef . 

fore  the  court  does  not  do  00,  for  it  admits  tbe  ezeon* 
tion  of  the  instrument 

Boot,  contra.  The  plea  maj  be  tendered  at  any  time 
before  verdict.  PBarson  v.  Parkins^  Bull.  N.  P.  810.  7 
Bac.  Abr.  by  Gwillim,  868.  The  reasons  why  it  mast  not 
be  on  the  day  in  bank(a)  are  to  be  seen  fully  stated  in  4 
Bac  Abr.  143,  144  From  hence  we  may  lay  it  down 
that  any  time  before  verdict  is  not  too  late.  In  the  very 
case  cited  from  Wilson,  it  was  ruled  that  the  court  were 
bound  to  receive  the  plea ;  for,  at  nisi  prius^  it  cannotbe 
determined  whether  it  be  good  or  bad;  the  party  must  be 
driven  to  his  demurrer.  On  the  second  point  it  will  be 
unnecessary  to  answer.  A  general  issue  is  that  which  con* 
dudes  to  the  country,  and  denies  the  declaration  of  the 
plaintiff. 

Wcodworihj  in  reply.  Saying  that  a  plea  of  puis  darrein 
eontinuance  may  be  received  before  verdict,  amounts  only 
to  its  not  being  admissible  after ;  not  that  it  may  be  ten? 
dered  at  any  time  before.  If  the  event  take  place,  so  that 
it  could  not  be  availed  of  earlier,  the  doctrine  applies  ;^  as 
if  after  the  commencement  of  the  circuit,  and  before  verdict 

Per  Curiam,  The  case  of  Paris  v.  SaVcdd  is  decisive  that 
a  plea  puis  darrein  continuance  is  matter  of  right :  and,  if 
verified  by  aiBdavit,(&)  the  judge  at  nisi  prius  has  no  diiK 
cretion  to  accept  it  or  not,  but  is  bound  to  admit  it 

There  is  not  a  dictum  to  be  met  with  that  tbe  plea  was 
too  late.  In  the  case  of  Pearson  v.  Parkins,  cited  in  BuUet^s 
Nisi  Prius^  810,  it  was  holden  that  it  might  be  pleaded 

(a)  It  maj  be  on  fho  very  day  in  bank,  if  tbe  J1117  were  not  taken  at  niH 

priuB.    Dort  PL  300. 

(5)  It  is  the  constant  practice  at  niri  pritta  to  compel  the  party  to  yerify 

*  bb  plea  before  St  ia  received.    Marten  ▼.  WyvOk  1  Str.  493;   bat  it  ia  rd 

ttaoMsaij,  if  the  court  btaatiflfiedoritB  truth.    Banker  r.  Ash,  9  J<a^B^ 

SSO. 
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aAnr  tke  jurj  are  gone  from  tha  bar,  but  not  after  they  bmire 
given  their  verdict.  The  facts,  to  warrant  this  plea,  mnal 
have  happened  since  the  last,  and  before  the  next  continu- 
aooa  The  last  oontinuance  is  the  retnra  day  of  the  tfenire 
Adas,  where  the  piroceedinga  are  in  the  ancient  method ; 
the  next  continuance  is  the  first  day  in  bank  thereafter,  or 
lihe  first  day  of  the  succeeding  term.  OobtiiMancefl  are 
firoia  term  to  term.  The  plea  was  well  pleaded,  and  ought 
to  have  been  received.  The  verdict  must,  therefore,  be 
•St  aside  without  costs,  and  the  plea  ti^dered'  be  filed  mmo  * 
pro  tune^  and  be  deemed  parcel  c^  the  msipritts  Tecord.(a) 

New  trisJ.[l] 

T.  WQamardm,  2  Gftinei'  Rep.  380. 

[1]  This  plea,  when  pleaded  at  the  circuit,  cannot  be  answered  there^ 
either  bj  replication  or  demurrer ;  but  must  be  returned  into  tbe  8.  0;  fof 
that  purpose.    Beekman  v.  Peck^  6  Hill,  613. 

Hf  however,  it  is  pat  In  by  one  of  aevenl  dofendaatat  and  coatains  matter 
i|^  bsTt  going  to  his  own  personal  dSscbargje^  without  aifecling  the  actioa 
against  the  reeti  the  plaintiff  may  confess  the  plea  at  once,  enter  a  iwHe  pro^ 
tgyi  in  respect  to  such  defendant,  and  proceed  to  trial  against  tlie  others; 
bat  before  going  to  trial,  the  plaintiff  should  put  the  confhasion  and  noOU  pros' 
0jmi  fxi  writing,  and  serre  a  copy.    Id. 

And,  whether  there  are  several  defendantst^oronly  one,  if  a  dffeodailt 
pleads  some  matter,  which  goes  only  to  the  remedy,  as  a  discharge  from  im- 
prisonment, the  plaintiff  mny  oonfiass  tlie  truth  of  the  plea  at  the  circuit),  and 
proceed  with  the  trial.    Id. 

A  Judge  at  the  circuit  may  receiYe  a  plea  pma  darrein  conHnuance^  witfaool 
]«oaf  of  its  tnith ;  buti  it  seems,  he  should  reject  It^  unless  verified  in  some 
way.     Wat  v.  Stanku,  I  Hill,  69. 

In  demurrer  to  a  plea  puis  darrein  eoniinuancet  it  cannot  be  objected  that 
it  is  not  y^rifled  by  affidavit,  nor  that  it  Is  accompanied  by  another  plea ; 
much  questions  can  be  raised  only  on  modon.    NtchoU  r.  Maeon,  21  Wen.  334. 

A  plea  of  tUle  toa  portion  of  the  premises  claimed  in  an  action  of  ejectment, 
pat  in  ptua  darrein  continuance  after  a  plea  of  the  genenJ  issue^  is  not  a 
waiver  of  the  general  issue^  so  as  to  authorize  the  plaintiCI^  on  the  neglect  of 
the  defendant,  to  rejoin  to  a  replication  put  in  by  the  plaintiff  to  ti^e  judgr 
I99nt  on  the  whole  dodaration ;  it  is.a  waiver  of  only  so  much  of  the  gene- 
lal  issue  as.  is  covered  by.  the  second  plea.  The  plea  may  be  bad  as  not 
autwering  the  whole  declaration;  but  the  plaintiff  should  hav«  demmreidf 
Morris  v.  Oook^  19  "Wen.  699. 

Matter  of  defenoe  arising  after  issue  Joined  should  regularly  be  pleaded  at 
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or  before  the  time  of  the  next  continuance ;  a  plea  subeequently  put  in,  will, 
however,  be  sustained  upon  satisfactory  excuse ;  but,  if  it  appear  that  the 
defence  rests  in  flraud,  the  plea  will  be  stricken  out  T\^  v.  GUbons,  19 
"Wen.  639. 

A  pleapttif  darrein  oonHnuance^  in  bar  of  the  action,  is  a  waiver  of  all  for> 
mer  pleas.  Even  upon  a  plea  in  abatement  pleaded  puis  darrein^  the  judge- 
ment, whether  upon  demurrer  or  verdict,  is  final  quod  reeuperet^  and  not  a 
respondeat  ouster.  Culver  v.  Samey^  14  "Wen.  161 ;  KinibaU  ▼.  Euntingdon, 
la  Wen.  675. 

The  rule,  however,  does  not  apply  where  the  matter  of  the  plea  affects  the 
remedy  only,  and  not  the  right  of  action ;  thus  a  plea  puis  darr€in  of  dis- 
charge under  the  act  abolishing  imprisonment,  fta,  is  not  a  waiver  of  a  plea 
in  bar  previously  pleaded,  but  the  plaintiff  must  proceed  and  try  the  issue 
before  Joined.    Id. 

A  plea  puis  darrein  conUnuance  of  a  discharge  under  the  act  abolishing  tm* 
prisonment  for  debt  in  certain  cases,  is  not  a  waiver  of  a  pica  in  bar  befbro 
put  in ;  and  the  plaintiff  cannot  confess  the  plea  and  take  Judgment,  but  must 
proceed  and  try  the  former  issues.    Rayner  y.  Dyeti,  2  Wen.  SOO. 

An  insolvent's  discharge,  obtained  during  term,  (17th  May,)  may  be  plead- 
ed puis  darrein  continuance^  at  the  circuit,  (5th  June,)  the  delay  not  being 
unreasonable ;  and,  in  the  discretion  of  the  Judge,  the  plea  may  be  received 
without  its  being  verified.    La  Fhrge  v.  Carrier^  1  Wen.  S9. 

An  objection  that  a  plea  puis  darrein  continuance  was  not  put  in  in  time 
must  be  made  by  motion  to  set  the  plea  aside,  and  cannot  be  taken  on  de- 
murrer.   Ludlow  V.  ITOrea,  1  Wen.  228. 

A  plea|m»  darrein  continuance  may,  in  general,  be  pleaded  without  being 
Terified  by  affidavit    Jackson  v.  Peer,  4  Cow.  418. 

And  the  defendant  may  enter  a  rule  of  course  to  amend  such  a  plea  as  in 
other  cases.    Id. 

Matter  of  defence  arising  after  issue  joined  must  be  pleaded  puis  darreifi 
continuance,    Jackson  v.  Ramsey,  3  Cow.  75. 

This  rule  applies  as  Well  to  ejectment  as  to  other  actions ;  as  where  the 
defendant  acquires  title  by  deed  after  issue.    Id. 

But  where  R.  purchased  the  premises  at  sheriff's  sale,  on  a  Judgment 
and  execution  against  M.,  and  took  no  deed ;  and  then  H.'s  devisee  brought 
ejectment,  afler  issue  Joined,  in  which  R.  obtained  a  sheriff's  deed ;  held,  that 
this  need  not  be  pleaded,  but  might  be  given  In  evidence  under  the  general 
issue.    Id. 

The  last  continuance  is  the  last  day  of  the  return  of  the  ventre  facias.  Pe^ 
mar  v.  Hvtchins^  1  Cow.  42. 

And  a  plea  j?ut>,  &c.,  cannot  be  interposed  afler  a  verdict,  or  a  reltcta  and 
oogpiovit    Id. 

After  an  administratrix  has  pleaded  the  general  iaeue  nnd  a  plea  of  plem 
Qdmvustravit  prceter  a  certain  sum,  and  the  plaintiff  in  the  action  has  replied^ 
admitting  the  truth  of  the  second  plea,  praying  judgment,  Ac,  a  plea  puis  Air- 
rsiii  0Ofi<imiance,  setting  forth  a  judgment  oonfessed  by  the  adrainiHtnitrix  in  a 
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rait  commenced  since  the  action  in  which  the  plea  is  interposed  was  at  \ 
and  noticed  for  trial,  will  be  reoeived  and  considered  good.    Lawrmct  r. 
BmK,  3  Wen.  306. 

Matter  of  defence  arising  after  issue  joined,  intermediate  the  term  and  the 
circait)  must  be  plead  at  the  circuit  A  plea  pv^xB  darrein  under  such  ciroom- 
stancea,  cannot  be  served  in  vacation.    Field  v.  Ooodman,  3  Wen.  310. 

Where  a  plea  puis  darrein  continttance  is  filed  in  term  time,  a  copy  of  it 
must  be  served ;  but  where  the  matter  of  the  plea  arises  in  vacation,  so  that 
it  can  only  be  offered  at  the  circuit  to  prevent  a  trial,  no  copy  is  necessaiy. 
Jackson  ex  dem.  Barhydt  v.  CZotir,  13  J.  R.  157. 

A  plea  in  bar  as  of  a  discharge  under  the  insolvent  act,  pleaded  puia  dor- 
rein  coniinvance^  need  not  be  verified  by  affidavit,  unless  tendered  at  the 
court  on  sitting ;  nor  then,  if  probable  cause  of  its  truth  be  shown  to  the 
judge,  who  may  receive  it  without  oath  or  not,  in  his  discretion.  Baavker  v. 
AOk,  9  J.  R.  250. 

When  such  plea  is  pleaded  in  bank  without  affidavit,  it  cannot  be  treated 
as  a  nullity,  but  must  take  an  issue  to  it»  or  move  to  have  it  set  aside.    Id. 

Where  two  actions  are  brought  for  the  same  cause,  satisfaction  of  the  judg- 
ment on  one  suit,  (if  not  the  recovery  alone,)  may  be  pleaded  puis  darrein  coth 
Unuance  to  the  other  suit    Browne  v.  Jby,  9  J.  R.  221. 

Matter  arising  after  issue  joined,  and  which  may  be  pleaded  by  way  6f 
plea,  puis  darrein  continuance^  must  be  so  pleaded  without  delay.  Jackson  ex 
dim.  Golden  v.  Rich,  7  J.  R.  194. 

It  cannot  be  given  in  evidence  without  being  pleaded.    Id. 

The  judge  at  nisiprius  is  bound  to  receive  a  plea  puis  darrein  oonhnuancSf  • 
when  properly  pleaded.    Broome  v.  Beardsley,  3  Cai.  172. 

It  may  be  pleaded  after  the  jury  are  called.    Id. 

Wliere  a  declaration  on  a  promissory  note  alleged  that  the  defendant  did 
not  pay  the  sum  in  the  note  mentioned,  Ac,  and  the'defendant  pleaded  puis 
darrein  eontinuaince  tliat  he  paid  to  the  plaintiff  the  several  sums  of  money 
mentioned  in  the  plaintiff 's  declaration ;  on  demurrer  the  plea  was  held  good, 
being  as  broad  as  the  declaration,  and  the  meaning  of  it  being  that  the  de- 
fendant had  paid  the  amount  of  the  notes,  and  if  ihey  were  notes  carrying 
interest,  that  he  had  paid  the  interest  also,  and  that  there  was  no  necessity 
of  stating  that  the  plaintiff  accepted  the  money  in  satisfaction.  C?iew  v. 
Woolky,  7  J.  R.  399. 

If  ttie  defendant  has  an  impariance,  during  which  he  pays  the  plaintiff *8 
demand,  after  the  imparUince  he  may  plead  a  regular  plea  of  payment,  and 
is  not  put  to  plead  it  puis  darrein  continuance.  TiUotson  v.  Presionf  3  J.  R. 
229. 

In  an  action  for  a  libel,  the  defendant  pleaded  puis  darrein  continuance, 
(bat  he  was  a  partner  with  C.  in  the  printing  and  publishing  of  the  news- 
paper which  contained  the  libel,  and  that  the  plaintiff  brought  a  separate 
action  agninst  G.  for  the  same  identical  publication,  and  recovered  judgment 
which  had  been  satisfied,  held  to  be  a  good  plea.  Thomas  v.  Bumsey,  6  J. 
R  26.    4  N.  Y.  Dig.,  p.  918,  et  seq. 
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*ToWER  against  WiLSON,  [*174J 

If  a  part^  serving  a  notice  has  not  kept  a  copy,  he  maj  prove  its  contents 
bjr  parol  evidence. 

« 

Th£  only  point  was,  wliether  a  party  who  has  served  a 
notice,  without  keeping  a  oop;  of  it,  might  give  parol  evi- 
dence of  its  contents. 

Per  Curtanu  There  was  a  notice  served  on  the  defend* 
ant  to  produce  sl  JL  fa.  on  the  trial,  or  that  the  plaintiff 
would  prove  it  by  parol.  It  appears  that  no  copy  of  this 
notice  was  kept  "We  think  it  might  be  proved  by  an  affi- 
davit of  its  contents.  In  this  instance  there  is  no  other 
way  to  establish  it^  and  the  defendant  has  it  in  his  power, 
by  prodacing  the  original,  to  correct  mistakes.  In  Tidd's 
Forms  notices  are  proved  by  affidavits  of  the  substance 
of  their  contents.(a)[l] 

la)  See  PeyUm  v.  EaUett,  1  Caines'  Rep.  373,  and  the  authorities  there. 
[1]  A  suit  was  brooglit  for  the  penalty  incurred  by  commissioners  of  high- 

*- ways,  in  refusing  to  prosecate  an  overseer,  who  had  neglected  to  remove  ob- 
structions. On  the  trial  in  the  common  pleas,  the  plaintiff  deemed  it  mate- 
rial to  show,  that  the  defendnnls  hod  given  notice  in  writing  to  the  overseer, 
requiring  him  to  perform  his  duty  by  removing  the  obstructions ;  and  the 

-court  held,  that  parol  evidence  of  the  notice  was  inadmissible,  unless  its  ab- 
aen«e  was  accounted  for.  On  the  cause  coming  before  the  supreme  oonii, 
upon  error  brought,  the  latter  decided  that  no  notice  to  the  overseer  was  ne- 
cessary to  be  shown,  and  consequently  the  ruling  of  the  common  pleas  as  to 
the  mode  of  proving  it,  was  entirely  unimportant  But  Savage,  0.  J.,  who 
delivered  the  opinion,  said,  that  if  the  statute  had  required  notice  to  the 
overseer,  as  a  condition  to  his  liability,  then  the  decision  of  the  common 
pleas  woold  have  been  correct  The  doctrine  ha  advanced,  was  this:  That 
written  notice,  which  form  part  of  the  foundation  of  the  cause,  cannot  be 
proved  by  parol  without  accountmg  for  their  absence ;  but  otherwise,  as  to 
notices  which  relate  only  to.some  collateral  fact  For  instance^  in  an  action 
against  an  overseer,  for  neglecting  to  procure  scrapers,  Ac,  (in  which  case 
the  statute  does  not  require  him  to  act,  except  after  notice  from  the  commis- 
Bioners,)  secondary  evidence  of  the  contents  of  the  notice  would  be  inadmis- 
sible, unless  notice  to  produce  the  original  had  been  given.  M'f'adden  ▼. 
Kwgtbwry^  11  Wend.  Rep.  667,  668,  669.    A  similar  doctrine  was  recog 
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Diced  bj  Toomer,  J^  ia  Ikribmtlt  r.  Ely,  3  Der.  Rep.  67,  68.  In  fbat  cam^ 
after  ooticiog  the  remaiks  of  Mr.  Starkie,  the  sobetanoe  of  which  are  stated 
Bopra,  be  aajs :  A  notice  gireti  daring  the  pn^grees  of  the  canaei  to  prodooa 
a  paper  for  the  purpose  of  erideDoe,  ia  formal  hi  its  character,  and  cornea 
within  the  reason  of  the  exception.  Bat,  a  notice  which  has  been  given  b#> 
fore  the  commencement  of  the  suit,  which  makes  an  essential  part  of  the 
eanse  of  action,  which  is  a  link  in  the  chain  of  the  piaintiiTs  right  to  recorer, 
is  of  a  different  character,  and  would  seem  to  require  the  best  evidenca  the 
nature  of  the  case  would  admit,  and  all  the  cautions  which  the  rolea  of  efl- 
dence  preaarfba.    Id.  66.    Oowsb  k  HtO's  Notes,  part  S,  p.  464 


SnLLBOif  against  Saivfobd. 

lliongh  the  sums  in  the  sereral  counts  before  a  justice  exceed  36  do!]ai% 
yet^  if  no  one  coont  be  Ibr  'mors,  and  the  damages  be  laid  at  onlf  If 
dolhurs,  It  is  within  tfaa  Jtriadkstion  of  the  101  ooort  If  tt  appear  en  the 
whole  of  the  reooid,  thai  the  oaose  beibre  a  Justioe  has  been  Ikirlj  trie^ 
the  judgment  will  not  be  reveraed  for  want  of  Joinhig  In  isana  or  aogr 
technical  error  in  the  pleadings. 

Sh£FHABP  aasigned  as  errors  on  certiararij  fint^  that  it 
appeared  on  the  face  of  the  record  that  the  demand  before 
the  JTXstioe  was  bejond  his  jurisdiction ;  secondly,  that  Ae 
cause  was  tried,  thoaglx  no  issue  appeared  to  hare  been 
joined. 

On  the  first  jpoint,  he  said^  the  several  soms  in  the 
Tarions  counts  amounted  to  more  than  16  dollars,  and  were 
for  different  matters;  this,  though  the  declaration  did  con- 
clude within  the  sum  authorized  bj  the  101  act,  was  he 
urged,  erroneoua.(a) 

iV  Ckmctm.    It  has  been  deoided  otherwise  in  a  caae  in 

Colman. 

I  Sfuphard.    The  plea,  though  beginning  as  a  demurrer, 

i       was,  in  subatancd;  a  former  reooreiy  in  bar,  which  the  re- 
Co)  Sea  Omghkn  t.  Slrang,  1  CWnes'  Bap^  48S. 
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plication  denies ;  but  though  there  is  no  issue  on  the  iact^ 
the  justice  goes  on  to  try. 

At  Cfuriam.  Whenever  we  can  possibly  intend  from 
the  record  that  the  merits  were  &irly  ^ed,  we  will  nel 
examine  or  test  by  technical  rules  the  formality  of  the 
pleadioga. 

Judgment  afGLrmoioL 


ToynBL  ogainH  Wiuk>K|  Shbbiff  of  WASHmoTOir. 

Jb  an  action  against  a  sheriff  for  levying  on  wrong  property,  to  warrant  a 
oertifleate  that  the  treepasa  was  wUftil  and  nalioioiM,  tt  must  appear 
altlMr  that  the  ezeeitiaB  vaa  aerved  V7  him,  or  with  hit  kaowledge^  Sm 
a  eonMruetiye  tnapMi  doea  i|ot  make  it  Tvlnntary. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff' 
for  an  illegal  levy  on  his  property  whilst  in  his  own  hands, 
by  a  deputy  of  the  defendant  under  a  fieri  facias^  against 
another  person. 

*The  judge,  considering  that  when  the  property  [*175] 
of  a  third  person  was  taken  wrongfully  in  execu* 
tion,  the  malice  was  an  inference  of  law,  arising  pn  the  facts, 
and  that  the  defendant  was  responsible,  for  the  conduct  of 
his  deputy,  had  certified  the  trespass  to  be  wilful  and  ma- 
licious. 

Shephard  now  moved  to  have  the  certificate  vaoated. 

Per  Ouriam.  The  trespass  here  was  not  volontapy  in  the 
defendant,  for  he  is  sued  for  an  act  of  his  deputy  in  taking 
wrong  property  on  sl  fi.  fa.  when  he  knew  nothing  of  it 
himself.  To  make  the  case  o{  8Uks  and  Hatkway  apply, 
the  trespass  must  be  voluntary  in  fiict,  and  not  merely  by 
construction.  In  the  present  instance  it  is  impossible  to 
say  the  act  was  voluntary  in  the  defendant. 

Motion  granted. 
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PlEBSON  against  PoOT. 

Foivait  alone  givea  do  right  of  pn^rty  id  animals >r0  nakHrm^  therefore  m 
action  will  not  lie  against  a  man  for  killing  and  taking  one  pursued  by,  and 
in  the  Tiew  o(  the  person  who  originally  found,  started,  chased  it,  and  wss 
on  the  point  of  seizing  it  Occupancy  in  wild  animals  can  be  aoqaired 
oidy  by  possession,  but  such  possession  does  not  signify  manucaption, 
though  it  must  be  of  such  a  kind  as  by  nets,  snares  or  other  means,'  as  to 
00  drcumvent  the  creature  that  he  cannot  escape. 

Tms  was  an  action  of  trespass  on  the  case  commenced 
in  a  justice's,  coart,  hj  the  present  defendant  against  the 
now  plaintiff. 

The  declaration  stated  that  Post,  being  in  possession  of 
certain  dogs  and  hounds  under  his  command,  did,  "  upon  a 
certain  wild  and  uninhabited,  unpossessed  and  waste  land, 
called  the  beach,  find  and  start  one  of  those  noxious  beasts 
called  a  fox,"  and  whilst  there  hunting,  chasing  and  pur- 
suing the  same  with  his  dogs  and  hounds,  and  when  in 
view  thereof,  Pierson,  well  knowing  the  fox  was  so  hunted 
and  pursued,  did,  in  the  sight  of  Post,  to  prevent  his  catch- 
ing the  same,  kill  and  carry  it  off.  A  verdict  having  been 
rendered  for  the  plaintiff  below,  the  defendant  there  sued 
out  a  certiorttriy  and  now  assigned  for  error,  that  the  decla- 
ration and  the  matters  therein  contained  were  not  sufficient 
in  law  to  maintain  an  action. 

Sanfordj  for  the  nqw  plaintiff  It  is  firmly  settled  that 
animals,  ^/feroB  natutw,  belong  not  to  any  one.  If,  then,  Post 
had  not  acquired  any  property  in  the  fox,  when  it  was 
killed  by  Pierson,  he  had  no  right  in  it  which  could  be  the 
subject  of  injury.  As,  however,  a  property  may  be  gained 
in  such  an  animal,  it  will  be  necessary  to  advert  to  the 
facta  set  forth,  to  see  whether  they  are  such  as  could  give  a 
legal  interest  in  the  creature,  that  was  the  cause  of  the 
suit  below.  Finding,  hunting,  and  pursuit,  are  all 
[^176]    that  the  plaint  enumerates.    To  ^create  a  title  to 
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an  animal  fercR  naiurcB,  oocapancy  is  indispensable.  It 
is  the  only  mode  recognised  by  our  system.  2  Black. 
Com.  403.  The  reason  of  the  thing  shows  it  to  be  so.  For 
whatever  is  not  appropriated  by  positive  institutions,  can 
be  exclusively  possessed  by  natural  law  alone.  Occupancy 
is  the  sole  method  this  code  acknowledges.  Authorities 
are  not  wanting  to  this  effect  Just.  lib.  2,  tit.  1,  s.  12. 
"  FercB  igitur  hestix^  simul  atque  ab  aliquo  captor  fuerint  jure 
gentium  sUxtim  illius  esse  inciptunV^  There  must  be  a  taking ; 
and  even  that  is  not  in  all  cases  sufficient,  for  in  the  same 
section  he  observes,  "  Quicquid  autem  corum  ceperis,  eo  usque 
tuum  esse  inteUigitur^  donee  tua  eustodia  coerceiur ;  cum  vero 
tuam  evaserit  evstodiam^  et-  w  Kbertatem  naturalem  sese  receperil^ 
tuam  esse  desinit^  et  rursus  occumpanHs  fiL^^  It  is  added  also 
.  that  this  natural  liberty  may  be  regained  even  if  in  sight 
of  the  pursuer,  "  iUi  sit^  ut  difficilis  sit,guspersecutio.^^  In  sec- 
tion  13,  it  is  laid  down,  that  even  wounding  will  not  give 
a  right  of  property  in  an  animal  that  is  unreclaimed.  For, 
notwithstanding  the  wound,  "  multa  accidere  soleant  ut  earn 
non  capias"  and  "  non  aliter  tuam  esse  quam  si  earn  ceperis^ 
Fleta,  b.  3,  p.  175,  and  Bracton,  b.  2,  c.  1,  p.  86,  are  in 
unison  with  the  Roman  lawgiver.  It  is  manifest,  then, 
from  the  record,  that  there  was  no  title  in  Post,  and  the 
action,  therefore,  not  maintainable. 

Chldmj  contra.  I  admit  with  Fleta,  that  pursuit  alone 
does  not  give  a  right  of  property  in  animals  ^(e  naturce, 
and  I  admit  also  that  occupancy  is  to  give  a  title  to  them. 
But  then,  what  kind  of  occupancy?  and  here  I  shall  con- 
tend it  is  not  such  as  is  derived  from  manucaption  alone. 
In  Puffendorf 's  Law  of  Nature  and  of  Nations,  (b.  4,  c.  4,  s. 
6,  n.  &,  by  Barbeyrac,)  notice  is  taken  of  this  principle 
of  taking  possession.  It  is  there  combatted,  nay,  disproved ; 
and  inb.  4,  c  6,  s.  2,  n  2.  Ibid.  s.  7,  n.  2,  demonstrated 
that  manuqaption  is  only  one  of  many  means  to  declare 
the  intention  of  exclusively  appropriating  that,  which  was 
before  in  a  state  of  nature.  Any  continued  act  which  does 
thifl^  is  equivalent  to  oocapancy.    Pursuit^  therefore,  by  a 
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person  who  starts  a  wild  animal,  gives  an  exclttsiTe  right 
whilst  it  is  followed.  It  is  all  the  possession  the 
[*177]  nature  of  the  subject  *admits ;  it  declares  the  in- 
tention of  acquiring  dominion,  and  is  as  much  to 
be  respected  as  manucaption  itself.  The  contrary  idea,  re- 
quiring actual  taking,  proceeds,  as  Mr.  Barbeyrac  observes, 

in  Puflfendorf,  b,  4,  c.  6,  s.  10,  on  a  "  false  notion  of  posses- 
sion." 

Sanjbrd,  in  reply.  The  only  authority  relied  on  is  that 
of  anannotator.  On  the  question  now  before  the  o5Urt^  we 
have  taken  our  principles  from  the  civil  code,  and  nothing 
has  been  urged  to  impeach  those  quoted  from  the  authoiB 
referred  to. 

Tompkins,  J.  delivered  the  opinion  of  the  court.  This 
cause  comes  before  us  on  a  return  to  a  certiorari  directed 
to  one  of  the  justices  of  Queens  county. 

The  question  submitted  by  the  counsel  in  this  cause  for 
our  determination  is,  whether  Lodowick  Post,  by  the  pursuit 
with  his  hounds  in  the  manner  alleged  in  his  declaration, 
acquired  such  a  right  to,  or  property  in,  the  fox  bs  will 
sustain  an  action  against  Pierson  for  killing  and  taking  him 
away? 

The  cause  was  argued  with  much  ability  by  the  counsel 
on  both  sides,  and  presents  for  our  decision  a  novel  and 
nioe  question.  It  is  admitted  that  a  fox  is  an  animal  ^fenci 
fiaturcBy  and  that  property  in  such  animals  is  acquired  by 
occupancy  only.  These  admissions  narrow  the  discussion 
to  the  simple  question  of  what  acts  amount  to  occupancy, 
applied  to  acquiring  right  to  wUd  animals. 

If  we  have  recourse  to  the  ancient  writers  upon  general 
principles  of  law,  the  judgment  below  is  obviously  erro- 
neous. Justinians  Institutes,  lib.  2,  tit  1,  s.  13,  and  Fleta, 
lib.  8,  c.  2,  p.  175,  adopt  the  principle,  that  pursuit  alone 
vests  no  property  ar  right  in  the  huntsman;  and  that 
even  pursuit,  accompanied  with  wounding,  is  equally 
ineffectual  for  that  purpose,  unless  the  animal  be  actually 
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taken.    The  same  prinoiple  is  reeogniaed  bj  Breton,  lib 
Si  e.  1,  p.  8. 

Paffendorf,  lib,  4,  a  6,  s.  2,  and  10,  defines  oecopancj 
of  beasts  ,/fercB  ncUurtB,  to  be  the  actual  oorporal  pofisession' 
of  them,  and  Bjnkershook  is  cited  as  coinciding  in  this 
definition.    It  is  indeed  with  hesitation  that  Puffendorf 
affirms  that  a  wild  beast  mortally  wounded,  or  greatly 
maimed,  cannot  be  fiiirly  intercepted  by  another, 
whilst  the  pursuit  *of  the  person  inflicting  the     [*178] 
wonnd  continues.    The  foregoing  authorities  are 
dedsiveto  show  liiat  mere  pursuit  gave  Post  no  legal  right 
to. the  fox,  bnt  that  he  became  the  property  of  Pierson, 
who  intercepted  taid  killed  him. 

It  therefore  only  remains  to  inquire  whether  there  are 
any  contrary  principles,  or  authorites,  to  be  found  in  other 
books,  which  ought  to  induce  a  different  decision.  Most  of 
the  cases  which  have  occurred  in  England,  relating  to 
piroperty  in  wild  animals,  have  either  been  discussed  and 
decided  upon  the  princples  of  their  positive  statute  regular 
lions,  or  havc^  arisen  between  the  huntsman  and  the  owner 
.of  the  land  upon  which  beasts  ^ferce  naturce  have  been  appre- 
hended *,  the  former  claiming  them  by  title  of  occupancy, 
and  the  latter  rati<me  soU.  Little  satisfactory  aid  can, 
therefore,  be  derived  firom  the  English  reporters. 

Barbeyrac,  in  his  notes  on  Pnffendorf,  does  not  accede  to 
the  definition  of  occupancy  by  the  latter,  but  on  the  con- 
trary, affirms,  that  actual  bodily  seizure  is  not,  in  all  cases, 
necessary  to  constitute  possession  of  wild  animals.  He 
does  not,  however,  describe  the  acts  which,  according  to 
his  ideas,  will  amount  to  an  appropriation  of  such  animab 
to  private  use,  so  as  to  exclude  the  claims  of  all  other  per* 
sons,  by  title  of  occupancy,  to  the  same  animals ;  and  he  is 
far  from  averring  that  pursuit  alone  is  sufficient  for  that 
«  purpose.  To  a  certain  extent,  and  as  far  as  Barbeyrac 
appears  to  me  to  go,  his  objections  to  Pnffendorf 's  definition 
of  occupancy  are  reasonable  and  correct  That  is  to  say, 
that  actual  bodily  seizure  is  not  indispensable  to  acquire 


178  CASES  IN  THB  SUPRBMB  COUBT. 

Piereoa  y.  Poet 

right  to,  or  possessioii  of,  wild  beasts;  l^ut  that^  on  the 
contrary,  the  mortal  wounding  of  such  beasts,  by  one  not 
abandoning  his  pursuit^  may,  with  the  utmost  propriety,  be 
deemed  possession  of  him;  since,  thereby,  the  pursuer 
manifests  an  unequivocal  intention  of  appropriating  the 
animal  to  his  individual  use,  has  deprived  him  of  his  natu- 
ral liberty,  and  brought  him  within  his  certain  control.  So 
alsO;  encompassing  and  securing  such  animals  with  nets 
and  toils,  or  otherwise  intercepting  them  in  such  a  manner 
as  to  deprive  them  of  their  natural  liberty,  and  render  e» 
cape  impossible,  may  justly  be  deemed  to  give  possession 
of  them  to  those  persons  who,  by  their  industry  and  la\^r, 
have  used  such  means  of  apprehending  them.  Barbeyrac 
seems  to  have  adopted,  and  had  in  view  in  his 
[*179]  notes,  *the  more  accurate  opinion  of  Grotius,  with 
respect  to  occupancy.  That  celebrated  author,  (lib. 
2,  c.  8,  s.  8,  p.  809,)  speaking  of  occupancy,  proceeds  thus : 
^^BeqairUur  autem  corporalis  quoedam  posscssio  ad  dominium 
Otdipisoendum  ;  aique  ideo,  vulnerasse  non  suffidt^^  But  in  the 
following  section  he  explains  and  qualifies  this  definition 
of  occupancy :  "  Sed  possessio  iUa  potest  non  solis  manSms^ 
aed  instrumentis,  ut  dedpuUs^  ratibus^  laqneis  dum  duo  adsint ; 
primum  ut  ipsa  insirumenta  sint  in  nostra  potestate,  ddnde  ut 
fera^  ita  incluaa  sit,  ut  exire  inde  nequeat.^^  This  qualifi- 
cation embraces  the  full  extent  of  Barbeyrac's  objection  to 
Pufiendorf 's  definition,  and  allows  as  great  a  latitude  to 
acquiring  property  by  occupancy,  as  can  reasonably  be 
inferred  from  the  words  or  ideas  expressed  by  Barbeyrac 
in  his  notea  The  case  now  under  consideration  is  one  of 
mere  pursuit,  and  presents  no  circumstances  or  acts  which 
can  bring  it  within  the  definition  of  occupancy  by  Puffen- 
dorf,  or  Grotius,  or  the  ideas  of  Barbeyrac  upon  that  sub- 
ject. 

The  case  cited  from  11  Mod.  74—180,  I  think  clearly  • 
distinguishable  from  the  present ;  inasmuch  as  there  the  ac- 
tion Was  for  maliciously  hindering  and  disturbing  the 
plaintiff  in  the  exercise  and  enjoyment  of  a  private  fran- 
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cliise;  and  in  the  report  of  the  same  case,  (8  Salk.  9,)  Holt, 
Ch.  J.,  states,  that  the  ducks  were  la  the  plaintiff's  decoy 
pond,  and  so  in  his  possession,  from  which  it  is  obyions 
the  court  laid  much  stress  in  their  opinion  upon  the  plain- 
tiff's  possession  of  the  ducks,  ratums  soli 

We  are  the  more  readily  inclined  to  confine  possession 
or  occupancy  of  beasts  ferce  naturcB,  within  the  limits  pre- 
scribed by  the  learned  authors  above  cited,  for  the  sake 
of  certainty,  and  preserving  peace  and  order  in  society. 
If  the  first  seeing,  starting,  or  pursuing  such  animals,  with- 
out having  so  wounded,  circumvented  or  ensnared  them, 
80  as  to  deprive  them  of  their  natural  liberty,  and  subject 
them  to  the  control  of  their  pursuer,  should  afford  the  ba- 
sis of  actions  against  others  for  intercepting  and  killing  them, 
it  would  prove  a  fertile  source  of  quarrels  and  litigation. 

However  uncourteous  or  unkind  the  conduct  of  Pierson 
towards  Post,  in  this  instance,  may  have  been,  yet  his  act     «  ,  ^ 
was  productive  of  no  injury  or  damage  for  which 
a  legal  *remedy  can  be  applied.    We  are  of  opin-     [*180] 
ion  the  judgment  below  was  erroneous,  and  ought  •.  ^ 
to  be  reversed. 

Livingston,  J.  My  opinion  differs  from  that  of  the 
court  Of  six  exceptions,  taken  to  the  proceedings  below, 
all  are  abandoned  except  the  third,  which  reduces  the  con- 
troversy to  a  single  question. 

Whether  a  person  who,  with  his  own  hounds,  starts  and 
hunts  a  fox  on  waste  and  uninhabited  ground,  and  is  on  the 
point  of  seizing  hia  prey,  acquires  such  an  interest  in  the  • 
animal,  as  to  have  a  right  of  action  against  another,  who  * 
in  view  of  the  huntsman  and  his  dogs  in  full  pursuit,  and 
with  knowledge  of  the  chase,  shall  kill  and  carry  him 
away? 

This  is  a  knotty  pointy  and  should  have  been  submitted 
to  the  arbitration  of  sportsmen,  without  poring  over  Jus- 
tinian, Fleta,  Bracton,  Puffendorf,  Locke,  Barbeyrac,  or 
Blackstone,  all  of  whom  have  been  cited ;  they  would  have 
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had  ao  (HiBtettUj  in  coming  to  a  prompt  and  correct  oon- 
diisioD.  In  a  court  thus  oonstituted,  the  akin  and  earcafti 
of  poor  reynard  would  have  been  properly  difpoasd  o^ 
and  a  precedent  set^  interfering  witk  no  usage  or  custom 
which  the  experienee  of  ages  has  sanctioned,  and  which 
must  be  so  well  known  to  every  rotary  of  Diana.  But 
the  parties  have  referred  the  question  to  our  judgment^ 
and  we  must  dispose  of  it  as  well  as  we  can,  from  the  par- 
tial lights  we  possess,  leaving  to  a  higher  tribunal,  the  cor- 
rection of  any  mistake  which  we  may  be  so  unfortunate  as 
to  make.  By  the  pleadings  it  is  admitted  that  a  fo:£  is  eTA 
'^wild  and  noxious  beast"  ^Both  parties  have  regarded  | 
him,  as  the  law  of  nations  does  a  pirate^  '^  hostewi  liumam 
fenmsy'^  and  although  "ds  mortuis  nil  nisi  bonum,^^  be  a 
maxim  of  our  profession,  the  memory  of  the  deceased  has 
not  been  spared.  His  depredations  on  farmers  and  on  bam 
yards,  have  not  been  forgotten ;  and  to  put  him  to  death 
wherever  found,  is  allowed  to  be  meritorious^  and  of  pub- 
lic benefit  Hence  it  follows,  that  our  decision  should  have 
in  view  the  greatest  possible  encouragement  to  the  de- 
struction of  an  animal,  so  cunning  and  ruthless  in  his  career. 
But  who  would  keep  a  pack  of  hounds ;  or  what  gentle- 
man, at  the  sound  of  the  horn,  and  at  peep  of 
[*181]  day,  would  mount  his  steed,  and  for  *hourB  to- 
gether, ^^subjo^yhgidOf^^  or  a  vertical  sun,  pursue 
the  windings  of  this  wily  quadruped,  if,  just  as  night  came 
on,  and  his  stratagems  and  strength  were  nearly  exhausted, 
a  saucy  intruder,  who  had  not  shared  in  the  honors  or  la- 
bors of  the  chase,  were  permitted  to  come  in  at  the  death, 
and  bear  away  in  triumph  the  object  of  pursuit?  What* 
ever  Justinian  may  have  thought  of  the  matter,  it  must  be 
recollected  that  his  code  was  compiled  many  hundred  years 
ago,  and  it  would  be  very  hard  indeed,  at  the  distance  of 
BO  many  centuries,  not  to  have  ari^t  to  establish  a  rule  for 
ourselves.  In  his  day,  we  read  of  no  order  of  men  who  made 
it  a  business,  in  the  language  of  the  declaration  in  this  causey 
*<with  hounds  and  dogs  to  find,  start,  pursue,  tunt,  and 
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chase,"  tbefle  animals,  and  that,  too,  uritboat  any  other 
motive  than  the  preservation  of  Botnan  poultry ;  if  this 
diversion  had  been  then  in  fashion,  the  lawyers  who  com- 
posed his  institutes,  would  have  taken  care  not  to  pass  it 
by,  witliout  suitable  encouragement'  If  any  thing,  there-  * 
fore,  in  the  digests  oi*  pandects  shall  appear  to  militate 
against  the  defendant  in  error,  who,  on  this  occasion,  was 
the  fox  hunter,  we  have  only  to  say  tempora  muUiniwr  ;  and 
if  men  themselves  diange  with  the  times,  why  should  not 
laws  also  undergo  an  alteration  ? 

It  may  be  expected,  however,  by  the  learned  counsel, 
that  more  particular  notice  be  taken^of  their  authorities.  I 
have  examined  them  all,  and  feel  great  difficulty  in  deter- 
mining, whether  to  acquire  dominion  over  a  thing,  before 
in  common,  it  be  sufficient  that  we  barely  see  it,  or  know 
where  it  is,  or  wish  for  it,  or  make  a  declaration  of  our  will 
respecting  it ;  or  whether,  in  the  case  of  wild  beasts,  set- 
ting a  trap,  or  lying  in  wait^  or  starting,  or  pursuing,  be 
enough ;  or  if  an  actual  wounding,  or  killing,  or  bodily  tact 
and  occupation  be  necessary.  Writers  on  general  law,  who 
have  favored  us  with  their  speculations  on  these  points, 
differ  on  them  all ;  but,  great  as  is  the  diversity  of  senti- 
ment among  them,  some  conclusion  must  be  adopted  on  the 
question  immediately  before  us.  After  mature  delibera- 
tion, I  embrace  that  of  B^^beyrac,  as  the  most  rational,  and 
least  liable  to  objection.  If  at  liberty,  we  might  imitate 
the  courtesy  of  a  certain  emperor,  who,  to  avoid 
giving  *offence  to  the  advocates  of  any  of  these  [*188] 
different  doctrines,  adopted  a  middle  course,  and 
by  ingenious  distinctions,  rendered  it  difficult  to  say  (as  * ' 

often  happens  after  a  fierce  and  angry  contest)  to  whom  '' 

the  palm  of  victory  belbnged.  He  ordained,  that  if  a  beast 
be  followed  witb  large  dogs  and  hounds,  lie  shall  belong  to 
i&e  hunter,  not  to  the  chance  occupant;  and  in  like  man- 
ner, if  he  be  killed  or  wounded  with  a  lance  or  sword ;  but  if 
chased  with  beagles  only,  then  he  passed  to  the  captor,  not 
to  the  first  pursuer.    If  slain  with  a  dart,  a  sling,  ot  a  boevr. 
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he  fell  to  the  hunter,  if  still  in  chase,  and  not  to  him  who 
might  afterwards  find  and  seize  bim. 

Now,  as  we  are  without  any  municipal  regulations  of  our 
own,  and  the  pursuit  here,  for  aught  that  appears  on  the 
case,  being  with  dogs  and  hounds  of  imperial  stature,  we 
are  at  liberty  to  adopt  one  of  the  provisions  just  cited,  which 
comports  also  with  the  learned  conclusion  of  Barbeyrac, 
that  property  in  animals  j%rcB  natural  may  be  acquired  with- 
out bodily  touch  or  manucaption,  provided  the  pursuer  be  •  ^  \ 
within  reach,  or  have  a  reasonable  prospect  (which  certainly 
existed  here)  of  taking,  what  he  has  thus  discovered  an  in- 
tention of  converting  to  his  own  use. 

When  we  reflect  also  that  the  interest  of  our  husband- 
men, the  most  useful  of  men  in  any  community,  will  be 
advanced  by  the  destruction  of  a  beast  so  pernicious  and 
incorrigible,  we  cannot  greatly  err,  in  saying,  that  a  pursuit 
like  the  present,  through  waste  and  unoccupied  lafids,  and 
which  must  inevitably  and  speedily  have  terminated  in 
corporal  possession,  or  bodily  seisin,  confers  such  a  right  to 
the  object  of  it,  as  to  make  any  one  a  wrongdoer,  who  shall 
interfere  and  shoulder  the  spoil.  The  justice's  judgment' 
ought  therefore,  in  my  opinion,  to  be  affirmed. 

Judgment  of  revers^.[l} 

[1]  Wild  bees  in  a  bee-tree,  belong  to  the  owner  of  the  soil  where  the  tree 
stands,    i^f^iwon  ▼.  MiUer^  1  Cow.  243. 

Though  another  disoover  the  beea^  and  obtain  license  from  the  owner  to 
take  them,  and  mark  the  tree  with  the  initials  of  his  own  name,  this  does 
not  confer  the  ownership  upon  him,  until  he  has  taken  actual  possession  of 
the  bees.    Id. 

If  he  omit  to  take  such  possession,  the  owner  of  the  soil  may  give  the 
same  license  to  another,  who  maj  take  the  bees  without  being  liable  to  the 
first  finder.    Id. 

The  two  parties,  both  having  license,  the  one  who  takes  possession  first, 
acquires  the  title.    Id.  * 

Bees  are  animals  fer<B  nataroR^  but  when  hived  and  reclaimed,  a  qualified 
property  may  be  acquired  in  them.     OiOeU  ▼.  Ma9on^  7  J.  R.  16. 

If  a  person  find  a  tree,  containing  a  hive  of  bees,  on  the  land  of  another, 
and  mark  the  tree,  he  does  not  thereby  reclaim  the  bees,  and  vest  a  right  of 
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property  in  himself;  and  cannot  mtiintain  an  action  for  canying  away  the 
bees  and  bon^.    Id. 

Though  property  in  animal  ferce  naiurxB  may  be  acquired  by  occupancy,  or 
by  wounding  it,  so  as  to  bring  it  within  the  power  or  control  of  the  pursuer* 
yet,  if  after  wounding  the  animal  and  continuing  the  pursuit  of  it  until  even^ 
ing,  the  hunter  abandons  the  pQrsuit»  thoi^h  his  dogs  continue  chase,  be 
acquires  no  property  in  the  animal  Buster  r.  NBiokirk^  20  J.  R.  76.  N.  Y, 
Dig.,  YoL  1,  p.  106^  et  Btq, 


HoLLiNGSWORTH  against  Napier. 

If  a  vendor  deliver  to  his  vendee  a  bill  of  parcels  for  goods  lying  in  a  public 
store,  together  with  an  order  on  the  storekeeper  for  their  delivery,  the 
vendor's  right  of  stopping  in  transitu  is  gone  against  a  third  person,  pur- 
chasing bona  fide  for  a  valuable  consideration,  and  though  tber6  be  some 
suspicious  circumstances  attending  the  transaction,  yet^  if  they  have  been 
&irly  submitted  to  a  jury,  the  court  will  not  intend  there  was  any  fraud, 
so  as  to  warrant  a  new  trial 

Trover  to  recover  the  value  of  ten  bales  of  cotton, 
bought  under  the  following  circumstances : 

The  defendant  had  sold  the  property  in  question,  which 
was  then  lying  in  the  public  store  at  the  quarantine  ground, 
to  one  Kinworthy,  for  cash,  payable  on  delivery,  in  conse- 
quence of  which,  a  bill  of  parcels  had  been  made 
out,  marked  *in  the  margin  **  cash,"  but  contain-  [*188j 
ing  no  receipt  for  the  money.  This,  together  with 
an  order  on  the  storekeeper  for  the  cotton,  had,  either  by 
the  defendant  or  his  clerk,  been  given  over  to  Kinworthy. 
He,  without  either  paying  for  the  articles,  or  having  taken 
possession  of  them,  met  the  plaintiff  at  a  public  house,  and, 
producing  the  bill  of  parcels  and  order,  offered  them  for 
sale  at  the  same  price  for  which  they  had  been  bought, 
alleging,  as  a  reason,  that  he  was  pushed  for  money.  The 
plaintiff,  on  this,  agreed  to  become  the  purchaser,  received 
the  bill  of  parcels  and  order,  and  paid  for  the  goods,  by 
giving  a  part  of  the  consideration  money  in  cash,  and  the 
residue  in  a  check  borrowed  from  a  Mr.  Peter  Hyde. 
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Having  fini^d  this  U-anaaction,  HoUingaworth  went  to 
the  quarantine  ground  the  verj  next  day,  but  at  ao  late  an 
hour  that,  from  the  usual  course  of  business,  it  was  impos- 
sible to  have  shipped  the  goods  that  night,  and  producing 
the  order,  demanded  the  cotton,  on  the  taming  out  of  whicl^ 
to  him  he  paid  the  amount  of  storage,  had  the  bales  marked 
with  his  initials,  and  then  returned  into  the  public  store. 
The  morning  after  this  had  taken  place,  the  defendant 
went  to  the  quarantine  ground,  took  the  cotton  from  the 
storekeeper,  aud  sold  it 

At  the  trial  of  the  cause,  the  jury,  under  the  direction  of 
the  judge,  that  the  order  to  the  storekeeper  was  a  deliveiyi 
found  for  the  plaintiff. 

The  application  now  was,  to  set  aside  this  verdict,  as 
contrai'y  to  law,  and  on  account  of  having  newly  discovered 
that  no  person  of  the  name  of  Peter  Hyde  had  ever  kept 
any  account  with  either  of  the  banks  in  New- York,  and 
that  the  defendant  hoped,  from  information  related  to  him| 
to  prove. that  the  cotton  had  been  obtained  from  him,  in 
consequence  of  a  preconcerted  plan  between  Hollings- 
worth  and  Kinworthy,  to  the  former  of  whom  the  latter 
had  been  long  indebted,  to  satisfy  the  demand  on  which 
account  the  goods  in  question  had  been  fradulently  trans- 
ferred, without  any  consideration  having  ever  passed  at 
the  pretended  time  of  sale. 

CoLineej  for  the  defendant,  argued  that  the  circumstances 
,  of  the  case  warranted  a  presumption  of  fraud.     That  Kin- 
worthy  having  acquired  no  legal  property  in  the 
[*184]     goods,  *either  by  payment,  or  taking  possession, 
could  transfer  none  to  Hollingsworth,  who  claimed 
only  by  virtue  of  the  order  from  Napier  to  the  storekeeper, 
which  not  being  degotiable,  must  have  been  taken  subject 
to  all  the  equities  that  might  have  been  urged  against  it  in 
the  hands  of  the  original  holder.    That  against  him  the 
privilege  of  stopping  in  transitu  existed  in  full  force,  being 
founded  on  legal  rights;  for,  as  payment; was  a  condition 
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precedent  in  all  sales,  stopping  in  tranaitu  was  a  legal  right 
depending  on  the  laws  of  property.  Oowper  v.  Andrews^  Hob. 
41. ;  BtirghaU  v.  Howard^  1  H.  Black,  865,  (n). ;  Openluin  v. 
RusseUf  3  Bosj.  &  Pull.  49.  It  therefore  will- support  trover. 
Boitingk  v.  Inglis^  8  East,  881.  That,  consequently,  the 
only  right  the  plaintiff  could  acquire  by  the  purchase,  was 
an  eqitable  one,  in  virtue  of  his  consideration  money  paid ; 
but  that,  as  equitable  claims  could  never  overreach  legal 
titles,  the  right  of  the  defendant  was  as  good  against  Hoi- 
lingsworth  as  against  Kinworthy.  As  to  the  marking 
with  initials,  turning  out  of  the  store,  &;c,  that,  he  said,  was 
immaterial ;  the  same  things  had  been  done  in  Hodgson  v* 
Zoy,  7  D.  &  E.  460.  The  true  question  was,  had  the  ar- 
ticles reached  their  destination?  for  till  then  every  de- 
livery(a)  was  constructive,  and  never  affected  a  legal  right 

(a)  What  shall,  in  tew,  amoaat  to  %  delivery,  has  been  an  ample  sourok)  of 
fbrensic  discussioii.  Perhaps  the  question  will  be  most  easily  understood, 
by  ooDsidering  it,  first,  as  between  vendor  and  vendee ;  secondly,  as  between 
the  vendor  and  the  assignee  of  his  vendee. 

As  between  vendor  and  vendee ;  firsts  under  the  statute  of  frauds  to  ohaige 
on  the  contract  of  sale,  and  put  at  the  risk  of  the  vendee,  and  when  not; 
next,  when  sufficient  to  destroy  the  right  of  stopping  tn  tranfiiiu^  and  when  not 

To  charge  on  the  contract  of  sale,  and  put  at  the  risk  of  the  vendee,  a  con- 
structive delivery  alone  is  enough.  An  actual  delivery  neither  in  law,  nor 
in  fiict,  is  required.  If  it  be  such  as  to  pass  the  entire  right  of  property,  it 
will  suffice ;  therefore,  to  such  purpose  a  constructive  delivery  and  acceptance 
is  adequate ;  {Eondeau  v.  WyaU,  3  Bro.  Oh.  Rep.  154,)  though  it  be  only  of 
a  sample,  if  the  sample  constitute  a  portion  of  the  bulk  of  the  article  sold. 
Binde  v.  Wakrhous$^  t  East,  658.  So  a  mere  symbolical  delivery,  as  that 
of  the  key  of  a  warehouse  where  the  goods  are  deposited,  (RyaU  v.  lUiQs^  1  . 
Atk.  171;  ChapUn  v.  Sogers,  1  East,  195,  per  Lord  Kenyon,)  especially  when 
accompanied  with  the  warehouseman's  receipt  fbr  them,  and  an  acknowledge 
■lent  that  they  are  held  on  account  of  the  vendee.  Wilkea  A  IbnkMht  v. 
Jtrrif,  5  Johns.  Rep.  335.  Of  the  same  effect  is  the  exercise  of  any  act  of 
ownership  over  the  subject  matter  of  sale,  either  immediately  by  the  vendee, 
or  mediately  through  his  agents  or  the  vendor ;  as  by  forwarding  according 
to  the  vendee's  order,  either  by  a  general  carrier,  or  one  specially  nominated 
by  him,  {Godfrey  v.  Furw,  3  P.  Wms.  185 ;  Snee  v.  Prescott,  1  Atk.  248 ; 
Vayk  V.  Boyle,  Cowp^  294 ;  Iknoea  v.  J'lxk,  8  D.  ik  E.  330 ;  Potter  v.  Lansing, 
I  Johns.  Rep.  215 ;  Brown  v.  Hodgson,  2  Camp.  36;)  packing  according  to 
bis  directions,  {Lickbanrow  v.  Msisoa,  per  Lord  Loughborough,  1  H.  Blnck. 

Vol.  m.  28 
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If  Otherwise,  the  doctrine  of  stopping  intransiiu  was  at  an 
end,  as  everj  delivery  within  the  statute  of  frauds  would 
take  it  away,  and  sneh  a  position  was  in  the  face  of  eyery 

8S3,  3HI  r>^ttug  his  ioitUUs  or  maiin  on  tbem,  0^.  iM.)  or  permHtiDg  Mb 
to  affix  «bMi  hiiDself,  {Knight  ▼.  Hopper,  Skin.  647 ;  JEhdgatm  r.  Le  BreU,  I 
Camp.  2S3;)  «r  to  cut  off  tlie  apills  or  pegs  of  casks;  {Anderwnr,  SceU,  1 
Oamp.  2&ft;) «  forUori  if  he  proceed  to  malce  a  sale,  though  but  of  a  parti 
{CkapHin  ▼.  Roftrt^  1  East,  193;)  for  soch  oondack  is  taDtasaoaDt  to^  and 
.operates  as  deHteiy  And  acceptance,  (JTfi^^  ▼.  Hoppmr,  M  mip.)  of  wbidi  il 
supersedes  the  Docessitjr  of  eTidence.  ChapUn  ▼.  Bogerv.  But  as  in  the  an- 
tecedent cases,  tlie  deliTeiy  and  acceptance  are  merely  constructiTe,  arising 
by  implicatkm,  and  easpretnan  facit  eessare  ftiafttm,  if  at  the  time  of  the  abore 
enumerated  acta,  either  the  vendor  dedares  that  he  does  not  assent  to  the 
sale  till  the  price  of  the  goods  be  paid  and  thej  continue  In  bis  possessioa, 
{QoodaUr.  SkdtMt  2  H.  Blaok.  316^)  or  the  vendee  refhse  toaocept^  beoaiMe 
the  goods  delivered  do  not  correspond  with  his  order,  (Kent  v.  ffugkinaonf  8 
Bos.  a  PuH  233,)  neither  the  presumption  of  deli  ferj  nor  of  acceptance  can 
be  made;  nor  will  the  marking  of  goods  by  a  vendee  who  has  bought  in 
bales,  extend  to  the  other  article  bought  at  the  same  time  but  not  maiked, 
(afdg$on  V.  Le  BreU^  1  Oamp.  238,)  nor  the  delivery  of  a  sample,  where  it  is 
not  a  part  of  the  bullc  of  the  commodity  sold,  {Cooper  v.  Elaton,  7  D.  A  B.  14,) 
work  a  delivery  under  the  statute. 

It  may  not,  perhaps,  be  incorrect  to  say,  that  every  delivery  to  charge  on 
a  eontract  of  sale  under  the  statute  of  fttiuds,  is  a  delivery  to  put  the  article 
purchased  at  the  risk  of  the  vendee.  Therefore,  if  it  be  delivered  according 
to  order,  either  to  a  master  of  a  vessel,  or  a  carrier  {Bramn  v.  ffodffson,  and 
plotter  V.  La/Mifig,  ubi  mp.)  though  the  carriage  is  to  be  paid  by  the  vendor, 
the  article  is  at  the  risk  of  the  vendee.  King  v.  Meredith^  2  Oamp.  639.  So 
when  paid  for,  and  left  in  the  possession  of  the  seller.  Lansing  A  Laneing 
V.  Jkrner  A  Stajfard^  2  Johns.  Rep.  16.  The  law  is  the  same,  if  the  contract 
of  sale  be  oomt>Iete,  though  the  goods  continue  in  the  warehouse  where 
^  ;itored  at  the  time  of  sale,  under  an  agreement  to  be  free  of  storage  a  certain 
munber  of  days,  during  which  they  are  burnt,  and  before  expiration  of  the 
K}«dit  on  which  sold,  (TlvJSxnwre  v.  Barry,  1  Camp.  513,)  the  exemption  from 
fliosage  being  only  a  part  of  the  consideration  for  the  purchase.  So  where 
tbeiveador  has  not  any  further  act  to  do,  whether  to  aacertain  the  quantify, 
qualitjc  or  price  of  the  article  sold,  the  vendee  must  bear  every  loss  by  de- 
structiov  or  deterioration  of  the  commodity,  though  it  happen  on  the  spot 
where  s(M,  and  from  whence  be  could  not  remove  it  till  payment  of  the 
duties  by  rthe  vendor,  provided,  in  consequence  of  the  office  hours  at  the 
custom-house,  an  opportunity  of  discharging  them  has  not  offered.  IRyuIb 
V.  WaUrhowt,  %  East,  558.  But  where,  under  a  contract  of  sale,  any  thing 
remains  to  be  done  by  the  seller  of  goods,  in  order  to  render  them  capable 
of  Ae^vcry  itccordmg  to  its  terms,  a  loss  posterior  to  the  agreement  for  the 
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determination  on  tbe  point,  in  all  of  which  a  constructive 
delivery  had  unirormly  taken  place.  The  affidavit  al«6 
showed  fresh  grounds. 

pttrdiiiM^  and  pvior  to  the  doinf  tnich  tct,  wilt  be  at  the  door  of  the  Tender, 
n^  therefiyre,  weighing  be  neoeasaiy  to  aaoertato  the  namberof  hundred^ 
(AfMon  ▼.  Mefer,  6  Baet^  61i,)  or  aome  casks  remain  to  be  filled  up,  in  order 
to  make  there  of  the  weight  at  which  they  are  to  be  taken,  (Rtigg  ▼.  MineU, 
11  B^8t»  210.)  Of  the  contents  of  bales  are  to  be  counted,  (Zngurjf  v.  FSwnMt 
1  Oampc  t4tl,)  or  It  be  the  duty  of  the  seller  to  perform  any  other  act  for  a» 
«eftafn(ng  the  quantity,  quality,  or  prkse  of  his  eommodity,  it  is^  for  madk 
fut  as  is  not  so  aeoeitaiiied,  at  Ms  risk,  though  the  remaiiider  will  be  at  ch«t 
of  the  pQfctiaser. 

A  mere  agreement  wHh  a  vendor  for  the  amoont  of  storage  of  gooCto 
erhkb  tre  tAie  object  of  saSe,  and  a  delfvery  by  him  of  the  import  entry  to  the 
agent  of  the  vendee  to  enable  the  purdiaser  to  make  an  estport  entry,  doei 
aet  attonnt  to  such  a  delivery  under  the  statute,  as  will  charge  him  with  the 
loea.    BsAfiy  A  Jb^erf  v.  Offdem^  S  Johns.  Kep.  39^ 

A  delivery  of  goods  in  order  to  devest  the  vendor  of  his  right  t6  stop  le 
imMhi)  must  be  an  actual  delivery  in  law,  or  la  fact  It  fbllows,  from  th^ 
above  piMon,  that  so  long  as  the  property  is  at  the  risk  of  tlie  seller,  the 
Tight  of  stopping  III  tiwwiifi  exists,  ffanaon  v.  Meftr,  6  Easi^  614.  Tt  is  d» 
thated  neither  by  paying  earnest,  nor  part  of  the  purchase-money,  nor  by 
marking  with  initials  at  the  place  of  sale  fVom  whence  to  be  sent,  nor  by  d^ 
Itvery  for  the  purpose  of  transmission  to  a  general  carrier,  or  one  spedidly 
Boninated  by  the  vendee,  nor  by  arrival  at  a  wharfinger's  at  the  very  port 
of  destmatioB,  nor  by  an  agreement  that  the  purchaser  shall  pay  the  carriage 
or  freight,  nor  by  being  entered  in  the  books  of  a  carrier  or  warehouseman, 
as  the  property  of  the  vendee,  nor  even  by  his  taking  possession  while  on 
the  road  to  the  place  of  destination,  {Bodgmn  v.  Zoy,  7  D.  ft  BL  440,  and  the 
eases  dCed  there,)  nor  by  delivery  to  a  wliarfin^r  appointed  by' the  vendee 
for  the  purpose  of  being  forwarded,  (Smith  v.  (Tom,  1  Gamp  282.)  nor  by  an 
attachment  at  the  suit  of  a  creditor  while  on  the  route,  {id,  i!rid.)  nor  even 
by  arriving  at  the  terminatfon  of  ihe  journey,  if  lodged  by  officers  of  the 
revenue  in  publks  warehouses  to  secure  payment  of  duties,  nor,  as  to  the  net 
proceeds,  even  by  a  sale  for  payment  of  them,  {Nbrthev  A  Lewis  v.  FUUt,  f 
Esp.  Rep.  61 S,)  nor  by  the  actual  poesespion  of  the  vendee  st  the  termini^ 
tbn  of  the  tfer,  if  taken  fW>m  him  to  be  placed  in  quarantine,  {BoU  v.  Powm^ 
1  Esp.  Bep.  240,)  nor  by  payment  of  warehouse  rent,  at  the  wharf  where  the 
goods  arrive.    Per  Cbambre,  J.,  in  Sammond  v.  Anderson^  1  K.  R.  72. 

But  when  the  delivery  has  been  actual,  though  only  in  law,  as  by  an 
order  on  a  storekeeper  in  favor  of  the  vendee  to  hold  for,  or  deliver  to  him^ 
(Searte  v.  Keeves^  2  Esp.  Rep.  698,)  though  the  goods  be  not  passed  to  bfli 
credit,  and  the  storekeeper  has*  not  acknowledged  to  hold  them  for  him, 
{BarmMi  and  o(heri  v.  AndetM^  2  Camp.  243,)  or  they  are  to  be  stored  for 
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Woods  and  Hoffman^  oontra.  Fraud  is  amatter  of  (act; 
there  are,  to  be  sare,  certain  circamstances  from  whence  it 
may  be  i'nferred,  but  there  are  none  sach  in  the  present 
case,  and  thej  roust  be  very  strong  to  take  it  from  the 
jurj  to  the  court  Besides,  due  diligence  is  not  shown, 
and  the  &cts  detailed  rest  more  on  the  defendant  himself 
than  other  persons.  As  to  the  right  of  stopping  in  transitu^ 
the  order  on  the  storekeeper  was  tantamount  to  an  actual 

seT«r»I  dajg  to  oonM^  tt  the  chari^  of  the  aeller,  [Haimmmd  ▼.  AndBr9o%  1 
K.  VL  69,)  aod  there  be  no  farther  act  to  be  done  by  tlie  veodor  in  onier  to 
aaoertain  quantity,  quality,  or  price,  (HoMon  ▼.  M^er,  vbi.  mip.)  or  there  be^ 
•Aer  a  part  deiiTory,  a  Airther  act  to  be  dona  but  by  the  yendee  and  fur  his 
■itiafactioD,  (SkOtey  ▼.  Haywood,  2  H.  Black.  604.  Blaktney  7.  JHmadalt^ 
Gowp.  664,)  or  the  gooda  hare  arrived  at  the  place  oT  their  deetioation.  and 
have  been  Uken  posaeo^ioD  oi;  by  the  affixing  of  initiak,  (EUia  t.  Huni,  3  D. 
k  E.  466,)  either  by  the  vendee  biii  agent,  or  repreeentative,  or  by  any 
other  act  indicatory  of  an  exeroiae  of  o«merib»p  over  them,  ( Wrif^  v.  Lawei, 
4  Eap.  Rep.  82,)  or  have  been  received  by  the  vendee  or  his  agents  at  the 
place  to  which  ordered,  though  for  the  purpose  of  an  ulterior  destiuation  by 
the  vendee,  (Dixon  v.  AUdwia,  6  East^  17&;  SooU  v.  Petit,  3  Boa.  &  PnlL 
469,  and  the  cases  there,)  or  have  been  Uden  on  board  a  sliip,  chartered  by 
the  vendee,  {Fowler  v.  MTaggari^  7  D.  A  E.  442,)  or  have  oome  into  tlie 
actual  possession  in  law  of  the  vendee,  by  the  seller'a  receiving  storege  for 
them,  though  remaining  in  bis  warehoase  where  sold,  (Ewry  v.  Mangles^  1 
Gamp.  462,)  or  have  oome  into  the  possession  in  fact  of  th^  vendee,  by  de- 
livery at  his  house,  according  to  his  order,  though  purchased  for  ready 
money,  if  no  objection  bo  made  on  account  of  non-payment,  (BasweHy.  Ewtd^ 
6  D,  a  E.  231,)  the  right  of  stopping  w  transitu  is  at  an  end. 

As  against  the  second  vendee,  the  right  must  necessarily  be  gone,  when- 
ever it  is  lost  against  the  first  But  though  goods  be  so  situated  that 
against  the  primitive  vendee  the  right  may  be  exercised,  yet,  i{  while  they 
are  so  oircumstanoed,  he  dispose  of  them,  and  the  original  vendor  by  any  act 
ratify  such  sale,  it  will  devest  him  of  the  right  to  stop ;  as  if  he  accept  aa 
order  in  favor  of  the  second  vendee  for  even  an  unseparated  portion  of  the 
article  sold,  (WMkhouae  aud  others  v.  lYoet^  12  East»  614,)  or,  aOer  informa- 
tton  of  a  sale  by  his  vendee,  pennit  the  second  vendee  to  mark  the  residue 
of  the  articles  not  forwarded,  while  the  others  are  on  .their  route.  (Stovel  v. 
Hughee^  14  East^  308,)  or,  as  it  would  seem,  do  any  other  act  acknowledging 
to  the  second  vendee  bis  assent  to  the  dispositiod  in  his  favor. 

The  right  of  stopping  in  traneiitn  is,  as  urged  by  the  counsel  for  the  defend- 
ant  in  the  text,  "  a  strictly  legal  right  depending  on  the  laws  of  propertyi" 
and  allowed  on  that  ground  by  Lord  Hardwicke,  in  Snee  v.  Preaoott,  as  is 
expressly  said  by  Lord  Loughborough,  i&  1  H.  Black.  364*  If  there  be  not  any 


HoUlngsworth  ▼.  Napier. 

delivery,  (1  Lex  Mer.  Amer.  876,  877,  and  the  cases  there 
eited.)  If  so,  Kin  worthy  was  in  possession,  and  his  sale  of 
course  effectual.  Bat  allowing  the  delivery  to  be  only 
coBstnictive,  aq  assignee  of  the  person  to  whom 
it.  was  made,  and  who  is  *a  bona  fide  purchaser,  is  [*186] 
protected  by  it .  LuJcbarrow  v,  Mason^  on  a  bill 
ofladinf^,  Abbott,  814.  The  goods  might  indeed  be  said 
to  have  been  delivered  by  Napier  himself,  for  it  was  his 
agent  who  gave  them  up  to  the  plaintiff 

■  Hariaon,  in  reply.  The  del  ivery  here  relied  on,  would 
have  been  good  as  between  the  original  parties,  Napier  and 
Kin  worthy,  had  either  one  of  them  come  here  to  enforce  the 
contract,  and  claim  either  the  money  or  the  goods,  by  pay- 
ing the  one,  or  tendering  the  other.  This  would  have  been 
by  virtue  of  the  statute  of  frauds,  and  it  is  to  that  effeot 
that  the  cases  in  the  book  referi^ed  to  are  mentioned.  But 
though Hhis  would  be  a  good  delivery  between  the  imme* 
diate  parties,  one  claiming  against  the  other  the  benefit  of 
his  contraet,  it  does  not  follow  that  it  can  be  established 
between  third  persons,  so  as  to  take  away  the  right  of 
stopping  in  ircmsUu.  Such  interest  as  Kinworthy  had,  he 
sold.  That  interest  was  one  liable  to  stoppage  in  transit; 
of  course  bis  vendee  took  it  subject  to  the  same  liability. 
There  is  no  hardship  in  this ;  the  rule  is  caveat  emptor.  Had 
Kinworthy  reduced  the  property  into  possession,  the  case 
would  haVe  been  different  It  is  plain  a  fraud  has  been 
committed  on  the  defendant,  and  he  ought  not  to  be  pre* 
eluded  from  an  opportunity  of  showing  it    As  to  the  store- 

right  of  property  there  cannot  be  any  right  to  stop  in  iranHtu;  therefore,  it 
osnnoC  be  ezerciaed  by  a  person  who  had  only  a  lien  on  the  goods;  {8wmI 
T.  iV^H  1  East,'  94;)  bat  where  there  is  a  right  of  property,  the  exercise  of 
that  of  stopping  in  transiiu  does  not  take  away  the  right  of  proceeding  for  the 
recovery  of  the  value  of  the  goods,  by  an  action  for  goods  sold  and  delivered, 
if  the  vendor  be  ready  to  permit  their  delivery  on  being  paid ;  {Kymer  t. 
Smoeraropp,  1  Camp.  109,)  the  riglit  of  stopping  in  transiiu  being  merely  an- 
loSiiury  to  that  of  reooveiy. 


k€ieper  being  the  agent  of  Kapier,  and  tbeiefore  jthe  {(Oo4ft 
virtually  delivered  bj  Nfipier  hiBoaelf,  let  it  be  reinaiii» 
bpred,  the  cotton  was  retnl^ned  to  that  storekeeper,  and  af 
the  reasoniog  of  the  plaiotiflTs  oonosel  be  good,  it  was  se-- 
tprned  into  the  ponse^sioQ  of  the  defendant^a)  wbo  Biurdy 
had  a  right  to  sell,  pr  detain  till  faia  eoDsideiation  momf 
paid. 


Sfencer,  J.,  delivered  tbe  opAaioaa  of  the  ooort  Th^ 
court  are  applied  to  for  a  new  trial  in  this  cause,  on  the 
fiiclsatated  in  the  c^ae,  ^nd  pn  di^ooverr  oi  new  evicim^ 
'Phe  plaintiff  derives  his  title  to  tbe  goods  in  epntro^Qi;^ 
mider  Kinworthy,  and  the  qoeationa  i^,  Fbe^er  his  fym^ 
infeotstfae plaintiff's  title?  whether  posaessiiHk  fellow^  tl^ 
sf4e»  90  as  to  destroy  ^^e  defendant's  right  to  ^top  the  goods 
ta  iransHu  t  and  whether  the  oc^  is  £cee  from  Ibe  opei;^tio^ 
of  tfae  statute  of  frauds  ? 

The  question  of  frp.ud  was  fiuurly  submitted  to  the  jury. 
Their  verdict  dipws  thjat  t^ey  believed  the  plm- 
[^l^fi]  tiff,  from  *the  evidence  before  tb^m, was  npt,a  parjkj 
in  Kin  worthy's  fraud  on  tl^e  de&ndd^nt^  apd  we 
cannot  perceive  any  reasons  for  questioning  the  condiwpQt 
dri^wn  by  the  jury.  Fraud  is  odious^  and  never  to  bip 
presumed.  The  cirqi^mstfinces  set  up,  on  which  it  is  to  be 
founded,  are  too  light  and  evi^iespent  On  tl^  point,  tbec^ 
fore,  the  defendant's  application  ^ils. 

The  plaintiff  having,  as  it  must  now  be  intended,  ^ir^f 
gotten  possession  of  the  order  for  the  pQttoo,(i)  reoeived  a 
delivery  of  it^  and  paid  tl^  storage.  This  acquiring  id 
possession  took  away  the  defendant's  right  to  stop  in  Iron- 
^14^  The  order  itself  i^  a  delivery,  so  as  to  prevent  tl^ 
opeu^ion  of  the  statute.  Seaofh  v.  JSm/es^  2  Esp.  Bep.  69& 
But  again,  the  sale  is  wholly  free  from  that  objeotion,  by 

(a)  If  goods  when  aold  remain  in  the  poaseffkni  of  the  Tondor,  wbo  noelTef 
wio^house  rent  for  tbein,  it  is  a  deliveiy.    Airry  r.  Jfonyleav  1  Gamjpi.  4S3. 
(&)aP.  JBdrman  and  oiheny.  Andentm,  2Cam]».  243-  (Skm^ilY. DimMi 
r,  ibid.  344. 
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tbe.dfilivary  of  possesBioa  ^usder  it  Wilh.  respect  to  Ibe 
ftdB  opoQ  whioh  the  defendant  reliee  for  a  new  trial^  im 
tiie  discovery  of  evidence,  it  is  to  be  observed,  that  the 
former  was  had  in  December  last  It  would  be  too  loose 
io  set  aside  the  verdict  ^n  the  mere  expectation  of  a  party's 
being  better  pr^iaied.  Th^re  has  been  abnndaiit  time  for 
the  defendant  to  lay  before  us  the  facts  in  the  knowledge  of 
his  witnesses.  This  ought  to  be  done  on  all  applications 
for  new  trials  on  discovered  testimony ;  or,  if  omitted,  good 
reason  ought  to  be  given  for  the  omission*  To  listen  to  the 
epplieation  on  this  ground,  would  be  to  grant  new  trials 
wherever  the  party  was  dissatisfied  with  the  verdict  The 
SbcIs  ought  to  be  strong  ones  to  induce  the  court  to  grant  a 
Jiew  trial  on  the  discovery  of  evideaoe,  and  the  easesbould 
be  free  from  laches.  In  the  present  instance,  the  defead- 
ant  is  chargeable  with  delay,  and  the  £aicts  that  he  expects 
to  prove,  for  ought  that  appears,  rest  in  his  own  credulity. 
If  it  should  be  admitted  that  Hyde  never  kept  an  ac- 
fiooat  with. the  banks,  it  doea  not  follow  that  the  testimotiy 
givea  on  the  trial  is  untrue.  The  witnesses  did  not  say 
liiat  Hyde  drew  the  check,  but  that  he  loaned  one.  This 
might  be,  and  it  is  to  be  presumed  was^  a  check  drawn  by 
«ome  other  person.  Our  opinion. is,  that  the  defiradant 
take  nothing  by  his  motion. 

New  trial  reftwed.jTl] 

[1]  It  it  not  BMeMuy,  in  9ider  to  tsmunato  the  ven4or^e  right  of  stop- 
page in  tnmsiiiA,  that  the  goodiL  after  arriving  at  the  place  of  delivery,  ahooM 
^ye  oome  to  the  corporal  poaBoaaion  of  the  conaigtaee;  »  oonatroctive  poe- 
aeeaion,  or  the  exerciaing  of  acta  of  owoemhip  ^yhim^i&iw  auo^  arrival,  ia 
anffloieBt.    JMnunY.  B$yer,  1  Denio,  483. 

The  yeodee  oo  a  day  oertain  received  bill  of  ladiag,  and  paid  fireigfat,  tlie 
^gooda  then  arriving  ia  New  York ;  aome  daya  aftarnrarda.they  were  entered 
at  tlie  custom-houae^  and  taken. to  tha public  atore ;  while  there,  -and  befikoe 
the  dotica  were  paid,  the  vendee  became  bankrupt^  and  the  plaintiff  de- 
.naoded  the  gooda;  held,  that  the  troMittm  had  ended,  and  the  plaintiff  had 
no  right  to  demand  the  gooda^  freight  haviog  been  paid,  aadentiy  Ibr-dutias 
made.    Id. 

Where  a  party,  residing  at  a  diatanoe  ftom  his  coneapondont,  ordered  a 
^nanti^  of  merchandise^  directing  it  to  be  forwarded  to  an  Intermediate 


186  a  CASES  IN  THB  SUPREKE  OOUBT. 

HofKngsworth  v.  Napieiit 

ptooSi  ftnd  tba  goods  were  aooordiogly  forwarded,  and  after  their  anirii  il 
^e  intermediate  i^oe  were  delivered  to  »  oonmoa  carrier  employed  bj  tlid 
pnrchaeer,  and  before  reaching  the  residence  of  the  purebaaer,  the  vendor 
resumed  the  possession  on  the  ground  of  the  insolvency  of  the  purchaser; 
it  was  held,  that  the  goods  not  having  arrived  at  the  place  of  their  final  desti- 
nation, the  transitu  was  not  ended,  and  the  vendor  had  the  right  to  stop  and 
rotain  them  until. their  price  was  paid.  BuekUy  ▼.  JlinMW^  1*1  Wen.  604^ 
aa,  16  Wen.l3t. 

It  seems  that  the  right  of  stoppage  m  transitu  is  not  divested  by  the  goods 
being  seized  or  levied  upon  by  virtue  of  an  attachment  or  execution  at  the 
rait  of  a  creditor  of  the  purchaser,  where  the  right  is  exercised  by  the  vendor 
before  the  transitu  is  at  an  end.    Id. 

It  seems  that  a  vendor  is  not  entitled  to  exercise  the  right  of  stoppage  4m 
tramittt,  it,  at  the  time  of  the  sale  of  the  goods,  he  knows  the  purchaser  to  be 
insolvent     Id. 

Semhkt  that  the  mere  lapse  of  time  is  a  circumstance  of  no  importance  in 
dJetormioing  the  right  of  the  vendor  to  resume  possession  of  the  goods,  pnh 
fided  the  right  be  exercised  before  the  transitu  is  at  an  end.    Id. 

Where  a  delivery  to  a  carrier  or  other  agent  is  for  the  veiy  purpose  of 
oonveyance  to  the  purchaser,  the  right  of  the  vendor  to  stop  the  goods  con- 
tinues until  they  come  to  the  actual  possession  of  the  vendee,  or  reach  the 
end  of  their  Journey,    Id. 

So  while  they  remafai  in  the  bands  of  »  warehouse  man,  at  the  plaoe  tb 
which  they  were  directed,  but  still  not  the  ultimate  destination  of  the  goods; 
the  vendee  living  thirteen  miles  from  the  warehouse.  OopdU  v.  SUchoodt, 
S3  Wen.  611. 

Where  goods  are  to  be  paid  for  on  delivery,  if  on  delivery  the  vendor  re- 
Ibaes  to  pay  for  them,  the  vendor  has  a  lien  for  the  priee,  and  may  resume 
the  possession  of  the  goods.    J^Omer  y.  Band,  13  J.  K  434. 

And  ii^  during  the  course  of  delivery,  and  before  it  is  oompleted,  the 
vendee  sells  or  pledges  the  goods  to  a  third  person  for  a  valuable  considera- 
tion, without  notice  to  the  original  vendor,  the  lien  of  the  latter  will  not 
be  aflPected,  and  he  may  recover  the  goods  fh>m  the  rabsequent  purofaaser. 
Id. 

If  the  vendee  become  bankrupt,  the  vendor  may  stop  the  goods  in  transitiL 
Chapman  w.  Lathrop^  6  Cow.  110. 

The  act  of  stoppage  in  transitu,  is,  tu  its  nature,  adverse  to  the  vendee; 
and  the  doctrine  on  that  rabject  does  not  apply,  where  the  vendor  and  ven* 
dee  are  agreed  that  the  property  shall  be  redaimed ;  for  it  is  then  a  questioA 
of  reconveyance  or  rescission.    Ash  v.  Putnam,  I  Hill,  802. 

if  the  vendor,  give  the  vendee  an  order  on  a  store-keeper,  in  whose  po»- 
•eesion  the  goods  are,  for  their  delivery,  his  right  of  stoppage  tn  transitu  Is 
determlneid.    RdlltngsuHnih  r.  Napier,  t  OsA:  R,  IBt. 

Where  a  vendee  sells  goods  to  a  honaflde  purchaser  for  a  valuable  consi- 
deration, the  right  of  the  vendor  to  stop  them  m  transitu  is  detormined 
Bunn  T.  Bourne,  2  GaL  R.  3S. 
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HolHcigBwoith  T.  Napier. 

"So  where  A.  lold  goods  to  B.  on  a  credit  of  sixty  days,  and  took  6.*8  note 
payable  in  that  time,  B.  afterward  sold  them  to  C,  and  gave  liim  an  order 
on  A.  for  their  deliveryi  which  was  not  immediately  presented,  nor  was  A. 
informed  of  the  sale.  B.  became  bankrupt,  and  A^  placed  his  notes,  together 
with  the  goods,  in  the  hands  of  B.,  as  security  for  a  debt  due  him  from  iL  ' 
O.  afterward  demanded  the  goods  from  A.,  who  refused  to  deliver  them,  al- 
laghag  as  a  reason  the  bankruptcy  of  B.,  and  the  non-payment  of  his  note ; 
held  that  G.  might  maintain  trover  against  D.  for  the  goods;  the  Hen  of  A. 
not  being  sufficient  to  protect  his  assignee  against  a  bona  fide  purchaser  fiom 
the  original  vendee.    Id. 

One  of  two  partners  purchased  goods  without  the  privity  of  his  co- 
partner ;  and  the  latter,  on  learning  the  fact,  proposed  by  letter  that  the 
▼endors  should  have  the  goods  again,  which  proposal  was  accepted  before 
the  goods  had  reached  the  vendees ;  held,  that  the  sale  was  thereby  rescind' 
ed,  and  the  goods  could  not  be  subsequently  seized  in  virtue  of  an  execu- 
tion against  the  Tendees.    Ash  r,  Putnam,  1  Hill,  302. 

Under  enoh  circiunstanceii,  the  general  nnd  absolute  ownership  remafaiiog 
in  the  vendor,  not  only  the  original  interferenoe  with  the  property  on  thji 
part  of  the  vendee,  but  any  subsequent  acts  of  ownership  by  him,  may  be 
treated  as  an  unlawful  or  tortious  taking.    Id. 

The  delivery  and  payment  should  be  simultaneous  ads ;  for  on  a  cash 
mih  of  goods,  the  vendee  is  not  entitled  to  the  possession  till  he  pays  the 
price.     Clarhaon  y.  Ccarter^  3  Cow.  84. 

^h&t  earnest  paid,  the  vendee  cannot  sell  the  goods  to  another  without 
iault  in  the  vendee ;  and  if  the  vendee  does  not  come  and  take  away  the 
goods,  the  vendor  ought  to  go  and  request  him ;  and  then,  if  the  vendee  does 
not  oome  in  convenient  time,  and  pay  and  take  away  the  goods,  the  agree- 
jnent  is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person. .  Id. 

In  the  language  of  Ch.  J.  Ken^  *'  it  would  be  unreasonable  to  oblige  him 
(the  vendor)  to  let  articles  perish  on  his  hands,  and  run  the  risk  of  the  sol- 
vency of  the  buyer.**    Sands  v.  Ihytor,  6  X  R.  410. 

On  a  sale  of  goods  obtained  fhiudulently,  for  the  price  of  which  the  buyer 
gave  his  own  bill ;  the  seller,  on  the  discovery  of  the  fraud,  took  the  goods 
out  of  the  possession  of  a  third  person,  with  whom  the  buyer  had  deposited 
them,  without  oflTering  to  give  up  the  bill  to  such  person,  or  sending  it  to  the 
buyer,  who  was  at  a  distant  place ;  held,  that  the  depositary  had  no  claim 
Ibr  a  delivery  of  the  bQl,  and  that  the  sellep  might  retake  the  goods,  without 
first  tendering  the  bill  to  the  buyer.  Held  also,  that  it  was  competenifor 
him  to  offer  to  deliver  the  bill  at  the  trial;  and  when  such  oSex  appeared  to 
nave  been  omitted  inadvertently,  and  the  merits  had  been  tried,  leave  was 
given  to  the  party  to  cancel  and  return  the  bill  on  the  argument  NtlUs  y. 
Bradky,  1  SandC  560.    4  N.  Y.  Big.,  pp.  1049,  1060. 
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Shel  T.  Smith. 


[•187]  *JEhbl  against  Smith. 

If  a  pUiatSff  before  »  Justloe  declare  generally  against  a  defendant,  iliaklie 
was  "  indebted,"  and  then  delivered  a  book  accoant  to  the  justice,  thai 
aoooont  will  be  taken  as  part  'of  his  dedaraUon,  and  if  it  appear  on  the 
return  to  have  been  ibr  tavern  expenses,  the  plaintilT  ought  to  show  that 
the  defendant  was  within  some  of  the  exceptions  in  the  13th  sectton  of 
the  tavern  act ;  aliU$r,  if  the  plaintiff  do  not  himself  ahow  that  the  demand 
was  for  tavern  expenses,  for  then  the  defendant  must  bring  himself  within 
them.  On  eerHorarif  error-books  may  be  delivered  to  the  Judges  but 
th^  will  not  be  allowed  for  on  taxation. 

In  Ebrob,  on  cerUorari^  tbe  retarn  set  forth  the  warrant 
|o  have  been  directed  to  the  constable  of  the  town  where 
tile  defendant  <' dwelt,''  and  that  tbe  plaintiff  below,  after 
declaring  generally  that  the  defendant  was  indebted  to  him, 
delivered  to  the  justice  a  book  oooouot,  the  greater  part  of 
which  was  for  tavern  expenses.  To  this  tbe  defendant  plead- 
ed in  bar  the  18th  section  of  the  tavern  act,  restricting  inn* 
keepers  firom  trusting  any  persons,  other  than  travelers, 
for  a  larger  saxn  than  1  dollar  and  25  cents,  for  strong  or 
spirituous  liquors,  or  other  tavern  expenses.  The  justifie, 
however,  went  on  to  trial,  and  the  jury  brought  in  a  v^^ 
diet  in  &vor  of  the  plaintiff,  for  26  dollars,  of  which  su^n 
they  found  8  dollars  and  62  cents  to  have  been  for  spiritu* 
auB.liqnors. 

€hld  assigned  as  reasons  for  reversal,  that  on  the  face  of 
the  record  it  appeared  the  action  was  not  maintainable,  and 
also  that  the  oath  administered  to  the  constable  was  not  U> 
keep  the  jury  *'  together,"  but  only  to  keep  the  *'  inquest 
in  some  private"  place.  This  last  objection,  he  Contended, 
was,  on  the  authority  of  the  eighth  resolution  in  Day  v. 
WHber,  (2  Caines'  Bap.  187,)  fatal. 

Simmds^  contra,  insisted,  that  ss  the  cause  went  to  a  jury, 
it  must  be  intended  the  clefendant  was  proved  to  have  been 
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a  lodger  in  the  tavenii  and  therefore  wiibin  ihe  eso^piian 
oftheUtheeetion* 

QMj  in  vqplj,  said  no  intendment  oould  be  made  against 
the  record,  and  by  that  it  appeared  the  defendant  below 
''  dwelt"  in  the  towji  to  the  constable  of  which,  the  warrant 
waa  directed. 

/%r  Curiam.  This  case  comes  before  the  court  on  certi* 
oraru  Several  exceptions  have  been  taken  in  the  return. 
We  shall  confine  ourselves  to  that  which  relates  the  decla* 
ration.    See  Houghton  v.  Strong,  (1  Caines'  Bep.  486.) 

The  aooouAi  delivered  most  neoeaaarily  be  takea  as  the 
plaintiff's  declaration,  otherwise,  he  sets  forth  no  specific 
diBMod  to  which  the  defendant  could  answer.  Although 
a  plaintiff  in  a  justice's  court  ought  not  to  be  held  to  teefa* 
nical  niceties  in  declaring,  yet  he  ought  to  make  it  appear 
that  he  has  a  sufiicient  foundation  lor  bringing 
his  action,  *and  not,  by  his  own  showing,  disclose  [*188] 
that  his  demand  was  illeg9l.[l]  By  the  general 
tennsi  *'  tavern  expenses,"  the  court  most  necessarily  in- 
tw^  such  chai^ges  as  are  prohibited  in  the  section  of  the 
agt  pleaded  in  bar.  Had  he  declared  generally  on  a  C9ip- 
moQ  book  account,  it  might  have  been  incumbent  on  the 
^Lefmdant  to  show  that  the  account  was  for  tavern  expense^ 
liid  the  couit  here  might  intend,  in  &vor  of  the  judgment^ 
.that  he  failed  in  doing  that  But  when  the  declaration 
states  the  demand  to  be  tavern  expenses,  it  lay  with  the 
plaintiff  to  disclose  that  the  defendant  was  "  a  traveler  <^ 
lo4g^r  in  his  house,"  in  order  to  bring  his  account  within 
the  exceptions  in  the  act^  and  give  him  a  right  of  recovery. 
Not  having  done  this,  his  demand,  from  his  own  showing, 
was  illegal,  and  the  judgment  in  the  court  below  cannot  be 
mfdntained ;  more  especially  as.it  appears  expressly  by  the 
retpm,  that  three  dollars  an4  eighty-two  centB  pf  tjbe  re- 

[11 8ee  W«t«rman'8  K.  T.  TreatiM,  p.  $5,  «/  Mf. 
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oovery  were  for  tavern  expenses.  This  preclades  us  from 
making  any  intendment  that  the  illegal  charges  were  r^ 
jected. 

Jodgment  revened. 

N.  B.  Oold  delivered  error-books  to  all  the  judges,  who 
said  this  was  not  prohibited  from  being  done,  but  that  they 
would  not  be  allowed  for  on  taxation. 


JjLOKSON,  ex  dem.  Ejucin,  against  Orahaic 

In  ejectment  by  a  purchoser  under  a  sheriflTs  sale,  against  the  debtor,  who 
nftites  to  give  up  poMeflsioo,  the  defendant  cannot  show  title  in  another, 
ibr  the  plaintiff  oomee  mto  ezaetlj  nich  estate  as  the  debtor  hadj  and  if 
it  was  a  tenancy,  the  plaintiff  wiU  be  tenant  also^  and  estopped  in  a  suit 
by  the  landlord,  from  disputing  his  right  in  the  same  manner  as  the  origv> 
sal  tenant,  who  becomes  pian  tenant  at  will  to  the  purchaser. 

Tub  plaintiff  in  tbis  action  showed  title  by  a  regular 
conveyance  from  the  sheriff  of  the  county,  under  an  exe* 
cution  upon  a  judgment  in  this  court,  signed  and  docketed 
on  the  twenty -third  of  October,  1802.  He  further  estab- 
lished that  before  the  entry  of  the  judgment,  the  defend- 
ant had  been,  and  then  was,  in  possession  of  the  premises. 

To  rebut  this  testimony  the  defendant  offered  to  prov« 
that  one  Ira  Day  was  the  real  owner  of  the  land ;  and  for 
this  purpose  produced  a  deed  for  the  very  subject  of  con- 
troversy, duly  executed  on  the  15th  of  April,  1802,  by 
himself  and  wife,  to  Day.  He  further  tendered  witnesses 
to  establish  that  at  the  time  of  sale,  Day  claimed  the  pre- 
mises, and  publicly  forbade  the  sheriff  proceeding  in  it ; 
that  Graham  disclaimed  all  interest  in  the  premises,  and 
that  the  name  of  Day  was  originally  inserted  in 
[*189]  the  consent  rule,  *but  had,  by  consent  of  the  attot- 
neys,  been  changed  to  that  of  the  defendant,  under 
'a  verbal  agreement,  however,  to  try  the  title  of  Day  alone. 
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The  whole  of  this  evidence  beiog  rejected  by  the  judgOi 
he  directed  the  jury  to  find  for  the  plaintiff^  which  they 
aceordingly  did.> 

The  application  was  to  set  the  yerdict  aside,  and  grant  a 
new  trial, 

WilliarM,  for  the  defendant  In  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  his  ad- 
versary may,  therefore,  show  it  to  be  in  another.  The  tes- 
timony offered  would  have'done  this,  and  proved  Qraham 
a  mere  tenant  at  will.  If  so,  he  had  no  legal  transferable 
interest,  either  by  his  own  act,  or  operation  of  law.  The 
instant  his  estate  was  defeated,  that  of  his  landlord  vested, 
disencambered  of  all  claims  in  virtue  of  the  previous  ten- 
ancy. Suffering  the  plaintiff  to  retain  his  verdict  will  be 
only  exposing  him  to  another  suit,  in  which  he  must  be 
(gjected. 

Foot  and  Van  Vechten,  contra.  A  third  person  cannot 
interpose  after  a  sheriff's  sale  of  property  in  the  posses- 
sion of  a  defendant.  All  that  we  claim  is  such  right  as 
Q-raham  had  in  the  premises.  He  clearly  had  some,  for 
he  was  in  possession.  At  least,  the  emblements  were  the 
defendant's ;  and  to  those  we  must  be  entitled,  as  well  as 
to  six  months'  notice  to  quit  .  We  do  not  disturb  the  land- 
lord's estate. 

Williams^  in  reply,  urged  that  a  tenant  at  will  could  not 
insist  on  notice,  nor  was  he,  in  a  case  like  the  present^  en- 
titled to  emblementa 

Per  Curiam.  We  are  all  of  opinion  that  the  testimony 
offered  by  the  defendant  was  properly  rejected.  The  in- 
ter^t  of  Graham  was  sold;  this  cannot  prejudice  the  right 
of  the  landlord.  A  defendant  under  an  execution  becomes 
quasi  tenant  to  the  purchaser,  and  if  the  defendant  held 
only  at  will,  the  lan^ord  might  the  very  next  day  bring 
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Sehennerhorn.  ▼.  Sdiennerhom. 

his  action,  and  the  vendee  would  be  estopped  from  setting 
up  a  right  in  a  third  person.  It  is  plain,  therefore,  thM 
the  landlord  can  sustain  no  kind  of  injury.  The  same 
pritkciple  was  settled  in  Kane  v.  Skenhtrgh^  decided  in  Oc* 
tober  term,  1799,  in  which  we  held  a  defendant  under  a 
sheriff's  sale,  became  quasi  teoant  at  will  to  the  purchaser, 
and  that  it  was  not  to  be  presumed  he  held  adversely. 

Judgment  for  the  plaintiff; 


[*190]         *Haff  against  SpiCEB  and  Pottbb. 
If  an  affidavit  b^;tti  with  a  deponent's  name  it  is  a  good  signing; 

Stabr  took  an  exception  to  the  affidavit  on  which  the 
defendant  moved,  because  it  was  not  subscribed  by  him. 

Per  Ouriam.    It  begins  with  his  name,  and  that  is  suffl* 
ctent 


SCHERHERHORN  against  Soherherhorn. 
Judgments  in  the  oommon  pleas  may  be  set  off  against  those  in  this  00Qrt[l] 

In  this  cause  a  judgment  in  the  common  pleas  was  al« 
lowed  to  be  set  off  against  one  recovered  in  this  court(a) 

[1]  The  supreme  conrt  will  order  a  Jadgment  before  a  JQntice,  to  be  8€ft  off 
against  a  judgment  of  that  oourt;  upon  the  same  principles  as  they  wflta 
Judgment  of  thb  G.  P.  Swen  y.  Hsrry,  8  Cow.  126;  KinMa y.  JAm^,  t 
HU1,364. 

(a)  The  statute  authorizing  set-offs^  applies  only  to  mutual  debts  existing 
preyiouslj  to  action  brought  The  equity,  howeyer,  of  its  proyisions  wdre  so 
aixparent^  that  the  courts  of  law  soon  began  to  extend  its  principtai  to  iD 
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I  before  them,  which,  though  out  of  iis  letter,  were  within  its  sptrit,  and 
reftued  to  lend  their  aid  to  enforce,  by  final  process,  any  demands  against  a 
'  party  who  had,  in  the  course  of  either  the  individual  or  another  suit,  o1> 
talned  a  legal  claim  against  his  adTersary.  Tlius,  tlie  costs  of  setting  aside 
an  hrregular  ea.  so.  sued  out  against  the  plaintiff  on  a  judgment  of  noii-sutt; 
will  be  allowed  to  be  set  off  against  the  amount  of  a  regular  yf.  /a.  which  had 
previously  issued  against  him  for  the  same  costs;  {WOla  v.  Orabbj  Boll  If. 
P.  336;)  so  the  costs  of  the  verdict  against  those  of  another;  {Sooffin  v. 
IMfimon,  cited  2  Black.  827 ;)  or  those  due  fh>m  the  plaintiff,  on  a  judgment 
of  non-suit  in  ejectment  against  the  amount  of  a  verdict  recovered  by  him 
for  use  and  occupation ;  {Thrwtout  v.  Orafter,  2  Black.  826 ;)  or  those  of  a 
judgment  by  default  against  one  on  a  verdict  Olaister  v.  Hewtr^  3  D.  ft  BL 
69.  The  rule  is  the  same,  notwithstanding  the  non-suit  be  in  one  court  and 
the  verdict  to  another.    HaU  v.  Ody,  2  B.  ft  P.  28. 

Where  the  demands  are  in  avkx  cfn^  if  in  the  same  right,  the  courts  H^m 
equally  interfere.  Therefore,  a  judgment  due  fh)m  an  administratrix  in  right 
of  her  intestate,  will  be  set  off  against  one  recovered  by  her  in  the  same 
right;  (BsrJber  v.  Bairham,  Black.  896,  3  Wils.  396;)  and  although  the  de^ 
mands;  as  being  joint  and  several,  ar&not,  strictly  speaking,  due  in  the  samd 
right,  yet  if  the  legal  or  equitable  liabilities  or  claims  of  many,  become  vested 
in,  or  may  be  urged  against  one,  they  may  be  set  off  against  separate  de- 
mands, and  vkt  verM.  Thus,  as  on  a  judgment  by  one  against  several,  the 
amount  recovered  is  a  debt  due  fh)m  each,  if  in  a  cross  action  by  one  of  the 
several,  there  be  a  judgment  against  the  plaintiff  in  the  original  suit,  it  may 
be  set  off  against  that  which  he  has  obtained,  (Bidberts  v.  Biggiy  Bull  9.  P. 
336;  Barnes,  146,  S.  C,)  especially  if  such  plaintiff  be  insolvent  Jkniwt  v. 
ttt&oU  and  €ihgrsy  2  H.  Black.  587.  So  against  a  judgment  by  one^  the 
amount  due  on  a  judgment  in  fkvor  of  the  defendant,  from  the  plaintiff  and 
another,  when  such  othfer  is  insolvent  and  has  absconded.  Jf»fcft«8  v.  OU* 
fidd^  4  D.  ft  E.  123.  For,  in  all  these  cases,  tlie  entire  amount  asked  to  be. 
set  off  was  absolutely  due  from  him  who  applied  to  make  it,  though  paid  bj 
discounting  or  setting  off  a  separate  debt  due  to  him.  It  is,  in  truth,  an 
equitable  adjustment  of  accounts,  by  which  the  court  allows  one  party  to 
protect  himself  firom  the  separate  demand  of  another,  by  a  credit  in  the  johit 
account  against  him.  The  same  rule  is  adopted,  though  the  right  be  merely 
equitable.  Therefore,  the  costs  of  a  non-suit  to  which  a  party  is  equitab^ 
entitled,  by  defending  the  action  at  the  expense  of  himself  and  another, 
though  they  do  not  appear  on  the  record,  may  be  set  off  against  the  ooflte  of 
a  non-suit  due  to  the  plaintiff  in  the  original  cause  in  an  action  against  him 
by  one  of  the  two,  but  in  which  both  are  interested.  Thus,  trwer  by  one 
against  a  master  of  a  ship  owned  by  two^  at  whose  expense  the  suit  was  de- 
fonded,  and  non-suit^  as&wnipvit  by  one  of  the  owners  aa  indorsee  of  a  note 
made  by  the  plaintiff  in  trover,  in  which  note  the  other  owner  was  jomtly 
interested,  and  non-suit  The  costs  due  to  the  plaintiff  In  trover,  hi  the 
action  against  him  as  maker  of  the  note,  may  be  set  off  against  those  due 
from  him  in  the  action  of  trover.     OOowmt  v.  Mwrphy^  1  H.  Black.  657. 
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..  In  allowing  this  set-off  under  the  equitable  jurisdiction  of  the  court,  it  htB 
been  vexoto  queatio  how  far  the  Uea  of  tlie  attoniej  for  his  costs  in  the  soil 
shall  attach.  In  ^pence  ▼.  White^  1  Johna  Cas.  102,  the  Um  of  the  plHintiff*8 
attomej  was  not  lield  to  attach  on  the  damages  reooyered  till  after  the  costs 
taxed  to  ti)e  defendant  in  consequence  of  the  recoyeiy  being  under  fif^ 
dollars,  were  set-off.  It  follows,  therefore,  according  to  that  decision,  that 
the  set-off  of  Uie  party  for  his  costs,  is  against  the  damages,  pammount  ths 
attorney's  Uen  on  them  for  bis  costs,  which  attaches  only  on  the  net  balanca 
after  the  set-off  made. 

In  Ook  V.  Grant,  and  three  other  causes^  2  Caines'  Rep.  105,  the  costs  of 
ib«  defendants  in  the  three  first  suits  were  set  off  against  the  damages  inth« 
fourth,  but  not  against  the  costs  taxed  to  tlie  plaintiff  in  that  suit,  for  on 
•uch  the  lien  of  his  attorney  was  held  paramount  the  right  of  set-off  In 
Devoy  ▼.  Boyer,  3  Jolms.  Rep.  267,  a  verdict  for  the  defondant  in  a  tliifd  suit 
was  not  allowed  to  be  set  off  against  the  amount  recovered  in  two  other  soits^ 
(ill  the  lun  of  the  plaintiff's  attorney  for  his  costs  in  them  was  first  satisfied; 
the  court  saying  "The  costs  of  the  attorney  for  the  plaintiff  in  tlie  two  fink 
suits  must  be  paid ;  he  has  a  lien  for  them  which  ought  not  to  be  affected  by 
the  set-off;  it  was  so  decided  in  the  case  of  OoU  v.  Qranif  and  that  most 
govern  our  decision  in  the  present  case." 

In  FoUer  y.  Lans,  S  Johns.  Rep.  357,  the  rule  of  Spenee  ▼.  Whita,  was 
oonfirmed. 

In  Westminster-Hall  the  practice  of  the  Common  Pleas  and  the  K.  6.  differ. 
In  the  former,  costs  alone  may  be  set  off  against  damages  and  costs ;  therefore^ 
on  a  judgment  by  default  against  two  or  throe  defendants,  the  costs  taxed  on 
the  postM  to  the  third  (who  had  a  verdict  in  his  favor)  may  be  set  off  against 
the  daronges  and  costs  due  from  the  two;  the  lien  of  the  plaintiff's  attorney 
attaching  only  on  the  net  balance.  Schook  v.  BoUe  and  others,  1  H.  Black.  23. 
In  the  K.  B.  on  both  damages  and  costs  the  attorney  has  a  lien  which  must 
be  satisfied  before  the  set  off  will  be  allowed.  MUcheli  v.  Oldfieli.  vbi  evp. 
and  the  cases  cited  there,  and  in  the  note.  It  may,  perhaps,  he  the  inten- 
tion of  our  court  to  steer  a  middle  course.  To  allow  the  lien  of  the  attorney 
on  the  costs  taxed,  but  not  on  the  damages  recovered.  On  the  practice  of 
the  common  pleas  Lord  Eldon  has  observed,  **  that  it  stands  in  contradiction 
to  the  practice  of  every  other  court,  as  well  as  to  the  principles  of  iusUce." 
2  B.  a;  P.  29.  To  that  practice,  however,  Potier  v.  Law  is  conformable,  and 
in  favor  of  it  Rooke,  J.,  says,  as  "  the  attorney  looks,  in  the  first  instance,  to 
the  personal  security  of  his  client,  and  if  beyond  that  he  can  get  any  further 
security  into  his  hands,  it  is  a  mere  casual  advantage,"  the  practice  of  con- 
flnhig  his  lien  to  the  net  balance  does  not  appear  to  be  unfair.  See  Brown  t. 
OJhiing,  2  Caines'  Rep.  33,  n.  (ok) 
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RAXJOm^AUASa  againsl  Bronk. 

If  Ml  eleetor,  retarned  on  tfie  grand  aasfse,  lea76  the  slatei  the  coufi  will 
grtnt  a  rale  to  add  asoCher  to  the  panel 

Van  Vechten,  on  an  affidavit  in  a  writ  of  right,  setting 
forth  that  one  of  the  electors,  returned  on  the  grand  assizei 
had  left  the  state,  moved  to  amend  thel  panel  by  adding 
another. 

iV  Ckuiam.    As  there  is  no  opposition,  take  your  rule. 

Thompson,  J.  I  do  sot  see  how  it  is  possible  for  the 
court  to  grant  the  motion.  If  they  do,  the  elector  will  be 
appointed  contrary  to  the  act,  and  all  proceedings  under 
such  a  panel  consequently  void.  My  opinion  is^  that  you 
should  have  a  new  elector  appointed  in  the  same  way  as 
the  others.  I  think  we  have  a  power  to  order  the  sheriff 
to  summon  another  panel ;  but  I  do  not  think  we  can  di- 
rect another  elector  to  be  added. 

Bale  granted. 


Hastie  and  Patrick:  against  De  Peysteb  and  Charlton. 

On  a  re-asaurance  no  abandonment  w  necessary,  tbongrh  the  primitive  assured 
has  abandoned  to  his  insurer ;  and  the  re-assurer  Is  liable  to  the  assurer 
fbr  all  costs,  ftc,  bona  fide  incurred  in  derending  the  suit  by  the  original 
underwritten,  especially  when,  with  notice  of  it  going  on,  he  standft  by, 
and  does  not  offer  to  settle ;  fbr  as  the  re-assurer  is  entitled  to  every  de- 
fence against  the  insurer,  which  he  may  urge  against  the  primitive  assured, 
it  becomes  necessary  Ibr  the  original  underwriter  to  show  tie  has  been 
obliged  to  pay,  on  a  just  claim  against  him,  and  he  will  be  entitled  to  in- 
terest on  all  he  has  expended  and  paid.[I] 

Tms  was  an  action  on  a  policy  of  re-assurance,  in  which 
a  verdict  for  1,049  dollars  and  26  cents  was  entered  by 

[1]  An  administrator  who  has  purcfiased  a  judgment  against  a  plaintiff  since 
the  rendition  of  a  judgment  against  him  tor  a  debt  owing  by  the  intestate^ 
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consent,  in  favor  of  the  plaintlflTs,  subject  to  the  opinion 
of  the  court  on  the  following  case. 

Hastie   and  Patrick    underwrote  1,000  dollars  of  the 
primitive  assurance  upon  the  body  of  the  brig  Sallj,  on  a 
voyage  from  Malaga  to  New  York.    During  its  prosecu- 
tion the  vessel  was  captured,  carried  into  a  port 
[*191]     in  St.  Domingo,  and  *whilst  there,  "Warren,  the 
.  assured,  abandoned  to  the  plaintiffs,  who  refused 

will  not  be  allowed  by  the  court  in  the  exercise  or  its  equitable  powws,  to 
tet  offsuch^judgroent    EiUa  r.  TaUmcm^s  adm'rj  21  Wen.  674. 

A  defendant  against  whom  a  verdict  is  rendered  for  nominal  damages^  in 
an  action  of  tort,  may,  after  the  verdict,  procure  an  assignment  of  a  judg- 
ment against  the  plaintiff  in  a  suit  in  which  the  verdict  is  rendered,  and  mny 
claim  to  set  off  such  judgment  against  the  judgment  entered  upon  the ' 
verdict,  although  such  latter  judgment  consists  entirely  of  costs,  with  the  ex- 
ception of  the  nominal  damages,  notwithstanding  the  lien  of  the  attorney. 
%  People  Y.  New  York  Common  Pleas,  13  Wen.  649. 

If  the  defendant  in  an  execution  escape,  the  plaintiff  is  remitted  to  his 
former  rights,  the  unprisonment  is  no  longer  a  satisfaction,  and  the  plaintiff 
may  use  judgment  as  a  set-off  against  a  demand  of  tlie  defendant,  or  proceed 
anew  against  bis  person  or  property.    M^Ouinty  v.  Herrieik,  5  Wen.  240. 

In  directing  a  set-off  of  judgments,  courts  of  law  proceed  upon  the  equity 
of  the  statute,  authorizing  set-offs.     Simpson  v.  Eca%  14  J.  R.  63. 

Their  power  consists  in  the  authority  they  hold  over  suitors  in  their  courts; 
and  it  may  be  filly  said,  that  the  exercise  of  the  power  is  the  exercise  of  the 
law  of  the  courts  ratlier  than  any  known,  express,  and  delegated  power.    Id. 

fiuifors  may  ask  tlie  interference  of  courts  of  law,  in  effecting  a  set-off, 
not  ex  debito  jusHtice,  but  ex  gratia  curim.    Id. 

In  a  court  of  equity,  it  is  otlierwise.  It  is  a  power  incidental  to  that  court, 
and  has  been  long  exercised  exclusively ;  for  it  is  but  lately  tliat  courts  of 
law  have  undertaken  to  set  off  one  judgment  against  another.    Id. 

A  note  cannot  be  set  off  against  a  judgment  Ex  parte  Bagg  v.  Jefferson 
a  P.,  10  Wen.  615. 

If  a  defendant  in  execution  escape,  the  plaintiff  is  remitted  to  his  former 
rights,  the  imprisonment  is  no  'longer  a  satisfaction,  and  the  plaintiff  may 
use  the  judgment  as  a  set-off  against  a  demand  of  the  defendant,  or  proceed 
anew  against  Iiia  person  or  property.    M^Ouinty  v.  Henrick,  5  Wen.  240. 

"Where  such  judgment  is  insisted  on  as  a  set-ofi)  and  submitted  and  passed 
upon  by  a  jury,  whether  the  eame  be  allowed  or  not,  the  judgment  is  ex- 
tinguished and  the  plaintiff  concluded;  and  if  the  plaintiff  subsequently  sues 
out  execution  upon  such  judgment,  he  is  a  trespasser.    Id. 

To  take  a  case  out  of  the  rule  that  a  set-off  thus  submitted  is  conclusive 
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to  accept ;  an  agreement,  however,  was  entered  into,  on 
her  arrival  at  New  York,  by  which  the  underwritten  was 
empowered  *^  to  take  charge  of  the  said  vessel,  and  dispose 
of  her  to  the  best  advantage,  without  prejudice  to  his  claim 
or  abandonment."  Under  this  authority  he  sold  her  at  pub- 
lic auction,  and  shortly  after  commenced  an  action  against 
the  plaintiffs,  in  which,  as  the  abandonment  was  proved  duly 
made,  a  recovery  was  had  for  a  total  loss,  amounting  to  872 
dollars  and  85  cents,  after  giving  them  credit  for  the  pro- 
portion of  the  proceeds  to  which  they  were  entitled.  The 
costs  of  the  assured's  attorney  were  taxed  in  that  action  at 

vpon  the  party,  it  sYiouId  be  af&rmativeljr  shown  that  the  jaiy  could  not  le- 
gallj  huve  allowed  the  defence.    Id. 

A  defendant  in  this  court  a^aineC  whom  a  judgment  is  rendered  will  do^ 
on  motion,  be  allowed  to  set  off  a  justice^s  judgment  held  by  him  as  assignee 
where  the  facts  as  to  the  rights  of  the  parties  are  complicated  and  intricate. 
It  seems  that  unless  a  plain,  undisputed  matter  of  set-off  is  presented  by  • 
party  thus  standing  in  the  character  of  an  assignee  of  a  justice's  judgment, 
the  motion  will  be  denied.     Storp  y.  Patten,  3  Wen.  331. 

A  judgment  when  set-off  and  allowed,  is  extinguished.  SchroeppeU  r, 
Jewell,  I  Cow.  208. 

A  judgment- for  costs  only  will  be  set  off  against  another  judgment;  on 
motion,  notwithstanding  the  attorney's  lien,  although  the  judgment  be  aa- 
signed  to  him  by  his  client  as  security  for  his  costs,  of  which  notice  is  given 
to  the  opposite  party,  with  direction  not  to  arrange  the  costs  with  the  client; 
especially  where  the  attorney  has  notice  of  the  matter  of  set-off;  and  that  it 
will  be  claimed.     Cooper  r.  Bigdow,  1  Cow.  206. 

An  attorney  obtains  a  judgment  for  costs  in  favor  of  A.  against  B. ;  the 
latter  has  no  right  to  set  off  a  judgment  purchased  by  him  against  A.  after 
tlie  judgment  obtained  in  A.*s  favor,  so  as  to  defeat  the  attorney's  lien 
Bradt  v.  Koon,  4  Cow.  416. 

The  court  will  protect  the  attorney's  lien  to  the  same  extent  as  the  rights 
of  an  assignee.    Id. 

In  an  action  on  a  judgment,  in  the  name  of  a  judgment  creditor,  for  the 
benefit  of  an  assignee  of  the  judgment^  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  assignee.  Wheder  v.  Raymond^  5  Cow.  231 ;  8.  0,9 
Cow.  295. 

Where  W.  assigned  a  Judgment  to  L.  and  E.  who  gave  notice  to  the 
debtor,  and  then  assigned  to  K.,  who  assigned  to  another,  notice  of  the  two 
last  assignments  not  being  given  to  the  debtor ;  in  debt  on  this  judgment  by 
the  last  assignee,  in  the  name  of  VT. ;  held,  that  the  debtor  oould  not  set  off 
a  demand  due  to  him  from  B.,  while  the  latter  owned  the  judgment    Id. 
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bj  these  that  the  reaaaurer  undertakes,  and  the  hazards  of 
the  first  contract  are  ^the  foundation  of  the  second.  1 
Eiper.  218.  It  is  on  this  principle,  that  there  is  no  con- 
nection between  the  reassurer  and  the  primitive  assured, 
or  his  property.  Marsh.  112.  Park,  276.  If  an  assurer 
fail,  the  assured  has  no  lien  on  the  reassurance,  in  prefer- 
ence to  other  creditors.  .  1  Emer.  248.  The  only  reason 
why  an  abandonment  has  ever  been  required,  is,  that  on  a 
technical  total  loss,  the  subject  matter  is  transferred  by  a 
demand  on  the  underwriter,  who  then  becomes  a  vendee^ 
as  it  were,  of  the  property,  and  liable  for  the  considera- 
tion. On  payment  of  the  loss,  he  is  an  absolute  pur- 
chaser. This  reasoning  can  never  apply  to  a  reassurance. 
To  abandon  property,  the  assured  must  have  some  in  him- 
aelf.  The  assurer  has  none ;  it  is  impossible,  then,  that  he 
can  abandon.  To  enable  him  to  do  it^  he  must  first  accept ; 
and  the  result  would  be,  that  wherever  a  reassurance  was 
effected,  there  would  be  no  defence  on  a  claim  for  a  tech- 
nical total  loss.  For,  to  entitle  the  assurer  to  recover,  be 
would  be  obliged  to  abandon  ;  and  as  he  could  not  aban* 
don  property  which  he  had  not^  without  first  accepting,  he 
would  accept  in  order  to  be  able  to  recover.  The  only 
thing  necessary  to  prove  on  a  reassurance  on  a  ship  is  the 
value,  and  that  the  plaintiff  did  insure.  In  a  reassurance 
on  goods,  the  shipping  of  them  is  also  required.  1  Emer. 
336.  Fothier,  n.  163.  In  the  case  before  the  court,  the 
defendants  have  the  full  benefit  of  an  abandonment.  The 
value  of  the  property  is  carried  to  their  credit  If  we  are 
right  on  the  first  point,  the  next  inquiry  is,  what  ought 
we  to  recover?  The  whole  of  what  has  been  paid.  Roc- 
cus,  note  12,  says,  "  tste  secundus  assecurator  tenetur  ad  sol- 
veiidum  omne  totum  quod  primus  assecurator  solvertL"  That 
this  will  exceed  the  amount  insured  is  no  objection.  Un- 
der the  clause  authorizing  the  plaintiffs  to  "  work,  labor," 
&c.,  on  account  of  the  defendant,  every  thing  bona 
[*193]  fide  expended  *is  to  be  recovered,  though  it  sur- 
pass the  sum  in  the  policy.     JSjnith  v.  Scoti^  April, 
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1796,  confirmed  by  Latorence  (k  Whitney  v.  Vari  Home  A 
Clarkson^  1  Caines'  Eep.  284.  "Whether  the  conduct  of 
the  plaintiffs  was  bonafde  or  not,  the  case  will  show  ;  and, 
indeed,  as  the  written,  abandonment  was  only  in  conse 
quence  of  the  defendants^  seeming  to  thinly  one  necessary, . 
it  is  possible  a  good  and  legal,  though  a  verbal  one,  might 
have  been  previously  made.  The  general  principle  in  con- 
tracts of  indemnity  is,  that  all  costs  incurred  shall  be  paid. 
Mayor  v.  Steward^  4  Burr.  2439.  Ooddard  v.  Vando'hey- 
dm,  8  Wils.  262. 

Evertsoriy  contra.  The  assurer,  and  reassurer  stand  in 
precisely  the  same  situation  with  respect  to  each  other,  aa 
the  assured  and  his  assurer  ;  whatever,  then,  is  necessary  to 
entitle  to  a  recovery  in  one  case  is  also  in  the  other.  It 
is  more  peculiarly  requisite  on  a  reassurance  than  on  an 
original  policy.  Because  the  reassurer  is  liable  over ;  and 
in  all  cases  of  ulterior  responsibility,  notice  is  indispensable. 
The  reason  is  obvious ;  that  he  may  either  aid  in  the  de- 
fence, or,  by  satisfying  the  demand,  avoid  an  increase  of 
expense.  This  privilege  has  been  taken  from  the  defend- 
ants, and  as  they  stand  in  the  light  of  sureties,  the  court 
will,  in  favor  of  them,  lay  hold  of  every  act  and  omission 
of  their  principals,  by  which  they  may  be  injured.  Law 
v.  The  JEast  India  Company,  4  Ves.  jun.  833.  Considering 
the  plaintiffs  as  our  agents,  it  was  their  duty  to  have  given 
as  every  information  that  might  lessen  our  loss.  Not 
having  done  so,  they  have  no  right  to  look  for  indemnity. 
The  cases  cited  as  to  costs  do  not  apply.  They  relate  to 
persons  claiming  from  another,  on  account  of  an  injury 
sustained  by  this  act.  But  there  is  an  authority  in  point 
to  show  no  costs  of  the  suit  against  the  plaintiffs  ought  to 
be  allowed.  Sdler  v.  JTori,  1  Marsh.  207.  An  insurance 
broker  had  omitted  to  communicate  part  of  the  informa- 
tion contained  in  his  order  to  insure,  and  in  an  action 
against  him,  the  plaintiff  wished  to  include  the  costs  of  a 
Dou-suit  against  the  underwriter,  but  Lord  Eldon  ruled 
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they  could  not  be  reoovered,  as  there  was  no  necessity  for 
bringing  the  action.  So  here,  had  the  abandonment  been 
made  to  ns,  a  suit  on  the  original  policy  might  hare  been 
avoided. 

[*194]  ^Earison^  in  reply.  To  warrant  a  recovery  on 
a  reassurance,  the  same  measures  cannot  be  re* 
quired  from  the  assurer,  as,  on  an  original  policy,  would 
be  demanded  of  the  assured.  He  must  prove  interest  and 
loss  before  he  can  claim.  This  cannot  be  asked  of  the 
insurer  who  has  no  interest.  Wherever,  therefore,  the 
contracts  vary  in  their  natures,  the  procedures  differ  also. 
In  the  case  from  Marshall,  the  plaintiff  in  both  suits  was 
tbe^same  person.  He  was  not  defendant  in  one,  and  plain- 
tiff in  the  other,  and  therefore  the  reasoning  of  it  is  totally 
inapplicable. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court  Upon 
the  first  and  most  material  question  in  this  case,  very  little 
information  can  be  found  in  the  English  books,  as  reassur- 
ances  are  rendered  unlawful  in  most  cases,  by  the  statute  of 
of  the  19  Geo.  IL  But  reassurances  are  valid  and  usual 
contracts  in  France ;  and,  from  the  general  principles  ap- 
plied to  them  by  the  French  writers,  it  appears  that  the 
contract  of  reassurance  is  totally  distinct  from,  and  uncon- 
nected with  the  primitive  insurance,  and  that  the  reassurer 
has  nothing  to  contest  or  settle  with  the  primitive  assured. 
The  insurer,  therefore,  who  makes  reassurance  for  his  own 
indemnity,  is  obliged  to  prove  the  loading  and  value  of  the 
goods  in  the  same  manner  as  if  he  was  the  original  insured. 
It  is,  however,  usual  for  the  policy  of  reassurance  to  con- 
tain an  express  provision  that  the  reassured  shall  only  be 
obliged  to  produce  the  evidence  of  payment  of  the  loss,  and 
the  reassurer  will  be  bound  to  refund  it.  This  special 
contract  obliges  the  reassured  to  act  with  good  faith,  but 
leaves  him  in  all  other  respects  to  his  own  discretion  and 
prudence,  in  admitting  or  contesting  the  claim  of  the  first 
insured.  Pothier,  n.  153.  1  Emer.  247,  248,  250,  252,  238^ 
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840.  Bat  when  no  such  special  contract  is  made,  and  none 
was  made  in  the  present  case,  the  reassarer  will  be  obliged 
to  pay  all  that  the  first  insurer  ought  himself  to  pay ;  and 
this  will  impoee  upon  the  first  insurer  the  burden  of  pror- 
iog  the  existence  and  extent  of  the  loBS.(a)  When  he  has 
done  that,  hehas  done  all  that  was  requisite  to  entitle  him 
to  his  indemnity*  The  notion  that  he  must  give  notice^  <»r 
abandon  to  the  reinsure,  as  soon  as  the  first  insured  has 
abandoned,  does  not  appear  to  be  well  founded. 
There  is  no  such  rule  *that  appears  to  be  pre-  [*196] 
scribed  in  any  of  the  books,  and  it  does  not  ne- 
cessarily arise  out  of  the  nature  of  the  contract  The  re- 
insurer has  no  connection  or  concern  with  the  first  insu- 
rance, and  is,  at  all  times,  bound  to  idemnify  his  own  ia- 
sured,  when  the  other  can  show  that  he  has  been  danmified 
in  consequence  of  the  first  insurance.  The  reinsured  must 
take  care,  at  his  peril,  that  the  claim  against  him  be  well 
supported  before  he  admits  and  satisfies  it :  for  the  rein- 
sured win  be  entitled  to  avail  himself  of  every  defence  that 
the  first  insurer  might  have  urged.  This  is  a  fundamental 
principle  in  the  law  of  securities.  And  if  the  reinsured 
proves  the  original  claim  against  him  to  have  been  valid, 
when  he  resorts  over  to  the  reinsurer,  he  then  makes  out  a 
&ir  case  for  indemnity,  and  such  a  case  is  made  out  in  the 
present  instance.  .  Warren  abandoned  the  vessel  during  a 
total  loss,  and  the  plaintifib  were  inevitably  fixed  with  ihe 
payment  of  that  loss. 

The  next  question  is,  whether  thu  defendants  are  bound 
to  pay  the  costs  that  the  plaintifCs  wero  put  to  ih.  defending 
the  suit  brought  against  them  by  Warden  ?  We  are  of 
opinion  that  they  are.(5)    On  the  cby  tbct  the  suit  was 

(a)  Note  this  great  diffisreiioe  between  re-eseoron  md  oovKlet ;  for  aanxrety, 
after  a  demand  on  his  principal  and  refbaal,  13  imniBdiatelf  ^Mc  to  the  per- 
son guarantied,  without  anj  suit  agcunst  the  original  deU^i««  unices  by  the 
words  of  the  oontract  it  be  necessary.  Bank  qf  New  Torh  t,  /.  A  LMng' 
9km,  October  term,  1801,  MS.  Keou  Ch.  J. 

(6)  A  sheriff  in  an  acUon  on  a  bf>ad  for  the  liberties  is  c&ii^is  V<eo(h 
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brought  against  the  plaintiflFs,  they  gave  notice  of  it  to  the 
defendants,  and  the  latter  might  have  come  forward,  and 
prevented  the  suit,  by  payment  of  the  sum  demanded.  As 
the  plaintiffs  were  bound  to  know  at  their  peril  that  the  claim 
against  them  was  valid,  and  gave  notice  to  the  defendants 
as  soon  as  the  legal  demand  was  made,  they  were  justified 
in  submitting  the  claim  to  the  decision  of  a  court  of  justice, 
and  the  costs  which  necessarily  arose  in  that  suit  might  be 
considered  as  incurred  upon  reasonable  grounds,  and  for 
the  greater  caution  and  safety.  From  the  cases  of  Oodddrd 
V.  Vanderheyden^  2  Black.  Hep.  794.,  and  Mayor  v.  Stervard, 
4  Burr.  2489,  it  would  seem  that  such  charges  are  allowed, 
as  composing  part  of  a  claim  for  indemnity ;  and  as  interest 
upon  all  sums  advanced  follows  of  course,  we  are  of  opinion 
tho>  verdict  as  taken  ought  to  stand. 

Livingston,  J.  This  is  a  case  of  reassurance.  These 
contracts  being  prohibited  in  England,  unless  where  the 
first  insurer  becomes » insolvent  or  dies,  we  cannot  thence 
expect  any  aid  in  construing  policies  of  this  kind.  A  re- 
covery is  here  resisted  because  no  abandonment 
[*196]  was  made  *to  the  last  insurer.  From  the  nature 
of  the  contract^  I  think  none  was  necessary.  We 
must  not  confound  a  reassurance  with  the  original  policy, 
nor  consider  a  party  to  the  former  as  in  the  shoes  of  the 
first  underwriter.  This  engagement  is  to  make  good  all 
that  the  first  underwriter  shall  lose  or  become  liable  to  pay. 
^^JSecundus  assecuraior"  says  Eoccus,  "  tenetur  ad  solvendum 
omne  totum^  quod  primus  assecuraior  solvent"  The  original 
insurer,  then,  notwithstanding  his  precaution  in  obtaining 
this  indemnity,  has  a  right  to  defend  himself  in  any  way 
he  thinks  proper  against  the  party  with  whom  he  con- 
tracted, between  whom  and  the  reinsurer  there  is  no  privity 

ver  the  amount  of  debt  and  costs  in  the  original  suit,  and  the  costs  of  de- 
fending 1i::nse1f  in  that  for  the  escape,  if  anj  be  brought  Kipp  v.  Brighamf 
7  Johns.  Kep.  168,  and  in  Staata  y.  Thi  Eyck^  ante,  118,  n.(a,}  as  to  the  mea* 
sore  of  damagea  on  a  recovery  oyer. 
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at  all.    He  is  not  bound  even  to  consult  the  latter,  which,  . 
)iowever,  he  will  hardlj  fail  to  do,  when  in  his  power,  and 
[  which,  I  have  no  doubt,  was  done  here.    He  is  not  obliged 
to  accept  of  an  abandonment,  and  then,  as  was  the  case 
here,  he  can  have  nothing  to  abandon.    In  short,  he  may 
controvert  the  plaintiflTs  right  to  recover,  or  pay  w:ithout 
suit,  as  he  shall  think  proper ;  only  taking  care  to  act  witli 
integrity  and  good  faith.    If  he  settles  without  suit,  prob- 
ably he  would  be  obliged,  as  against  his  insurer,  to  show 
that  the  loss  was  justly  due.(a)    K  doubtful  of  the  sol- 
vency of  the  party  to  whom  he  must  look,  he  may  be  de- 
sirous of  reducing  the  loss  as  much  as  possible ;  or  he  may 
apprehend  a  bankruptcy  not  very  distant,  which  may  make 
it  his  interest,  if  satisfied  that  the  loss  be  fair,  to  pay  it 
immediately,  so  as  not  to  be  delayed  in  his  recourse  against 
the  underwriter.    It  would  be  to  the  disadvantage  also  of 
a  reassurer,  to  compel  his  assured,  in  all  cases,  to  accept  of 
an  abandonment  which  would  be  necessary,  if  he  himself 
be  entitled  to  one.    This  species  of  contract,  although  not 
allowed  in  England,  is  permitted  by  most  of  the  commer* 
dal  states  of  Europe,  and  when  confined  to  its  proper  ob- 
lect,  is  reasonable  and  beneficial..    We  should  not,  there- 
fore, impose  on  the  assured,  in  such  a  policy,  a  line  of  con-, 
duct  unnecessarily  strict  or  difficult  to  pursue.     I  prefer, 
therefore,  leaving  him  as  much  at  liberty  as  if  he  had  no 
ulterior  responsibility  in  view,  without  compelling  him  to 
act  in  conjunction  with,  or  under  the  control  and  advice  of, 
the  second  underwriter;   not  permitting  him,   however, 
which  must  be  a  matter  of  course,  to  throw  on  the  latter 
the  expense  of  defending  a  suit  brought  by  the 
>.*original  insured,  if  he  will,  on  notice  of  such  ac-     [*197] 
tion,  which  ought  to  be  given  as  early  as  possible, 
pay,  or  tender,  the  sum  demanded  by  him.    On  the  very 
day  Warren  commences  his  action,  the  plaintiffs  give  notice 

(a)  Would  it  not  rather  be  a  matter  of  defenoe  to  show  that  it  waa  do! 
jostljdae? 
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of  it  to  the  defendants,  who  take  no  one  step  to  prevent  its 
progress  to  final  judgment.  All  the  costs,  therefore,  of  that 
Bttit,  both  plaintiflS'  and  defendants',  are  a  proper  charge 
in  this,  especially  as  it  is  not  pretended  that  its  defence  was 
unnecessary  or  improper.  The  defendants'  counsel  .having 
conceded  that  interest  is  a  proper  charge,  if  their  clients 
be  liable  for  the  principal  sum,  I  am  for  the  plaintiffe  on 
all  the  points  made,  and  they  must  have  judgmeut  accord- 
ingly- 

Judgment  for  the  full  amount  of  the  Yerdict{l] 

{1]  Goods  w«re  insured  from  New  York- to  Tonnm^en,  and  the  inflnranoe 
irs9  expressed  to  be  on  coifoe,  valued  at  twenty-five  cents  per  pound,  and  there 
was  the  usual  davse  as  to  priorin  suranee.  ▲  prior  open  poUcy  of  insuranoe  had 
been  effected  in  London,  on  the  cargo  of  the  same  ship,  generallj,  consisliBg^ 
of  coffee,  pepper,  sugar^  and  wood ;  the  vessel  was  lost,  with  her  cargo, 
a  smaH  part  only  being  saved.  In  an  action  on  the  second  poh'cj,  held  that 
part  .of  the  cargo  being  pepper,  Aa,  not  insured  by  the  second  poli<gr,  erti- 
ooated  ait  the  first  eost,  without  deducting  the  drawback,  was  to  be  dedueted 
from  the  sum  insured  on  tlie  first  policy,  including  the  premium ;  and  the 
residue  was  to  be  applied  to  tlie  coffee,  at  its  prime  cost  and  charges,  includ- 
ing the  drawback ;  and  the  coffee  remaining  uncovered  by  the  first  policy, 
•eetimated  at  twenf;y-fiv«  eents  per  pound,  and  adding  the  difference  between 
the  first  cost  and  the  valuation,  on  the  quantity  covered  by  the  first  poUegTi 
together  with  the  premium  of  insurance  oa  the  second  policy,  oonstituUd 
the  amount  of  interest  to  be  covered  by  the  second  policy.  Ifintam  v.  Gol 
Ins.  Co.,  10  J.  R.  76. 

iDsuniiiee  was  made  to  the  amount  of  $15,000  on  goat  skins,  valued  at 
filly  oentB ;  and  the  policy  contained  the  usual  clause  as  to  prior  insumnae. 
A  prior  insurance  had  been  made  by  an  open  policy  on  the  cargo,  on  boaid 
of  the  same  sliip,  for  the  same  plaintiffs,  to  the  omount  of  $22,000,  and  tf^e 
prime  cost<i  of  the  skins  was  twenty-two  cents  each.  Estimating  tlie  skins 
at  fifty  cents  each,  and  the  rest  of  the  cargo  at  the  invoice  prices  and  de- 
ducting tlie  prime  costs  of  the  skins,  the  amount  was  sufficient  for  both  pott* 
4A9B ;  but  the  cargo,  exclusive  of  the  skins,  was  not  8uffl<aeQt  to  absorb  tfa» 
prior  insurance.  In  an  action  on  the  second  policy,  held,  tliat  the  whole  of 
the  goat  skitis  were  to  be  valued  at  fifty  cents ;  and  after  deducting  from 
this  amount  the  difference  between  the  invoice  price  of  the  cargo,  chaigei^ 
Aa,  exclusive  of  the  goat  skins,  and  the  $22,000,  or  the  amount  of  the 
prior  insurance,  the  residue  would  be  the  interest  covered  by  the  second 
policy ;  that  it  was  immiaterial  whether  the  first  policy  was  open  or  valued, 
if  the  ski  us,  at  fifty  cents  each,  would  furnish  interest  suffldeut  for  both 
policies.    Kane  v.  Com.  Ina.  O?.,  8  J.  B,  229.  ■* 
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Where  a  veisel  was  valued  at  $2000,  and  iciflured  for  thai  sum,  and  there 
wae  a  prior  innurance  for. $3000,  tlie  insured  was  allowed  to  prove  that  the 
vessel  was  worth  enough  to  cover  both  policies.  Kenny  v.  Clarkaonj  1  J.  K 
386. 

Lord  Mansfield  says,  double  Insorance  Is  "  when  the  same  man  is  to  re- 
cover two  sums  instead  of  one,  or  the  same  sum  twice  over,  for  the  same 
loM,  by  reason  of  his  having  made  two  insurances  on  the  same  goods,  on  the 
same  ship."     CoL  Ins.  Co.  y.  Lynch,  IIJ.  R.  233. 

His  lordship  could  never  have  intended  that  two  insurances  oa  the  same 
ship  not  for  the  same  entire  risk,  was  a  double  insurance.    Id. 

The  plttintilfs,  by  au  open  policy  of  insurance,  on  the  5th  October,  1811,  , 
insured  for  the  def(>ndant  the  sum  of  $20,000  on  goods  laden  or  to  be  laden 
mi  board  the  American  ship  Ann,  for  a  voyage,  *'  at  and  from  Bayonne,  to 
tlie  first  port  slie  might  make  in  the  United  States."  The  premium  was  fifty 
per  oeat^  and  Uie  policy  contained  the  following  written  clause  relative  to 
prior  inearaiioe :  "  Provided  always,  and  it  is  hereby  further  agreed,  that  if 
the  said  assured  shall  have  made  any  other  insurance  on  the  premises  afore* 
*  said,  prior  ia  date  to  this  policy,  then  the  said  Columbian  Insurance  Company 
all  all  be  answerable  only  for  so  much  as  the  amount  of  such  prior  insurance 
may  be  deficient  toward  fUlly  covering  the  premises  hereby  insured ;  and 
the  said  Colombian  Insurance  Company  shall  return  the  premium  upon  so 
much  of  the  sum  by  them  iosored  as  they  shall  be  by  such  prior  insurance 
exonerated  from.  And  in  case  of  any  insurance  upon  the  said  premises  sub- 
sequent in  date  to  this  policy,  the  said  Colombian  Insurance  Company  shall, 
nevertheless,  be  answerable  for  the  full  extent  of  the  sum  by  them  subscribed 
hereto,  without  right  to  daim  oontribotion  ttom  such  subsequent  assurers ; 
and  ^all,  aooordingly,  be  entitled  to  retain  the  premium  by  them  received, 
in  the  seme  manner  aa  if  no  soch  sobsequent  assurance  bad  been  made."  In 
September,  1811,  goods,  consisting  of  wine,  brandy,  and  seventeen  bales  of 
fUmitnre,  were  shipped  on  board  the  Ann,  at  Bordeaux,  for  the  account  and 
risk  of  the  defendant,  the  invoice  price  of  which,  deducting  an  interest  of 
I^ewis  Barry,  was  $9612.  The  ship  arrived  in  safety  at  New  York  on  the 
16t)i  December,  181 1,  with  the  wine^  brandy,  and  furniture,  which  were  duly 
delivered  to  the  defendant.  One  case  of  the  furniture,  which  had  beefi 
damaged  on  the  voyage,  was  surveyed  by  the  wardens  of  the  port,  and  8o!d 
at  auction,  the  nett  proceeds  of  which  was  four  hundred  and  sixty-eight 
dollars  and  five  cents.  The  invoice  cost  of  the  case  of  fiimiture  was,  one 
thousand  and  ninety-four  dollars,  but  with  premium  and  charges,  amounted 
to  two  thousand  one  hundred  and  seventy-three  dollars  and  forty-six  cents. 
Id. 

It  was  held,  that  the  risk  on  the  second  policy  was  not  divisible^  and  tfaM 
the  insured  were  not  entitled  to  a  return  of  the  premium  ftom  the  under* 
writers  at  New  York,  on  the  amount  covered  by  the  prior  insurance  in  Fhl^ 
ladelphia.    Id. 

The  assured  is  not  entitled  to  two  satisfactions.  Thus,  upon  a  double  fah 
■nrance,  although  he  may  sue  the  underwriters  on  both  polidei^  he  can  ra- 
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cover  only  tbe  real  amount  of  hia  loss;  to  which  all  the  nnderwnteni  shall 
contribute  in 'proportion  to  their  several  subscriptions.  Lucas  v.  J^.  Iru, 
Co.,  6  Cow.  635. 

In  the  first  action  he  may  recover  the  whole  sum  insured,  leaving  the  de- 
fendant to  recover  a  rateable  satisfaction  from  the  other  insurers.    Id. 

The  two  policies  in  »uch  case  make  but  one  insurance.    Id. 

In  case  of  any  other  insurance  upon  the  property  hereby  insured,  wheth$*r 
prior  or  subsequent  to  the  date  of  this  policy,  the  insured  shall  not,  in  case 
of  loss  or  damage,  bo  entitled  to  demand  or  recover  on  this  policy,  any 
greater  portion  of  the  loss  or  damage  sustained,  than  the  amount  insured 
shall  bear  to  the  whole  amount  insured  on  the  said  property.  Settled  con- 
struction of  this  clause.    Id. 

Where  there  are  several  policies  containing  this  clause,  they  are  all  and 
each  liable  to  pay  the  rateable  portion  mentioned  in  the  clause,  though  it 
happen  that  some  paid  more  than  their  share ;  and  even  enough  to  cover  the 
whole  loss,  and  this,  whether  they  had  knowledge  of  all  the  policies  at  tlie 
time  or  not    Id. 

There  is  no  contribution  between  policies  containing  this  clause.    Id. 

Where,  however,  there  are  several  policies,  and  only  one  contains  this 
clause,  and  the  others  pay  to  the  extent  of  their  subscriptions,  which  is  more 
than  their  rateable  share,  thifwill  be  a  defence,  j>n>  tonft?,  in  an  action  agaioiit 
the  underwriters  on  the  policy  containing  that  clause ;  and  if  the  policies  wiili- 
out  the  clause  have  paid  enough  to  cover  the  loss,  it  is  a  complete  defence 
for  the  others ;  for  they  are  liable  to  contribute  to  the  underwriters  who 
have  paid.    Id. 

And  so  where  all  the  policies  are  without  this  clause.    Id. 

If  underwriters,  sued  on  a  policy  containing  this  clause,  seek  to  defend 
themselves  on  the  ground  that  other  policies,  without  it,  have  paid  the  whole 
loss,  or  more  than  their  rateable  share ;  it  lies  with  them  to  show  affirma- 
tively the  other  policies  without  the  clause.  Tiiis  is  matter  of  defence;  and 
the  absence  of  the  clause  in  the  other  policies  will  not  be  intended.    Id. 

Where  there  are  several  policies  on  the  same  subject,  without  this  clause, 
it  is  double  insurance;  they  are  all  deemed  but  one  policy;  the  insured  can 
recover  but  one  indemnity ;  and  contribution  prevails  between  the  insurem 
Id.    3N.T.  Dig.,p.l76,  rfwg. 
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Jackson,  ex.  dem.  Frost,  against  Horton. 

If  AH  action  be  inatituted  under  the  statute  of  the  28th  of  March,  1797, 
within  the  five  years  thereby  limited,  and  it  abate  by  the  death  of  the  de- 
fendant, who  dies  afler  the  five  years  have  expired,  whether  another 
action,  though  instituted  directly  after,  can  be  maintained  ?     Qucare. 

Ejectment  for  lands  in  the  county  of  West-Chester; 
The  declaration  served,  was  captioned  of  August  tenn, 
1808,  and  the  consent  rule  entered  of  the  November  term 
following.  At  the  trial  the  defendant  insisted  that  the 
plamtifif  was  barred  from  mantaining  the  action,  by  virtue 
of  tlie  provisions  of  the  law  of  the  28th  of  March,  1797, 
(1  Rev.  Laws,  162,)  limiting  to  five  years  the  period  for 
bringing  claims  and  prosecutions  against  forfeited  estates. 
To  do  away  with  the  force  of  this  objection,'  the  plaintiff 
proved  a  suit  by  the  present  lessor,  instituted  on  the  10th 
of  June,  1801,  against  Abijah  Whitney,  then  tenant  in  pos- 
session ;  which  action  was  afterwards  defended  by  Henry 
Strong,  as  landlord,  who  died  pending  the  same,  and  be- 
fore there  was  an  opportunity  of  bringing  it  to  trial.  That 
immediately  afterwards,  another  suit  was  commenced 
against  Whitney,  who  still  continued  in  possession,  but  be- 
fore the  cause  could  be  heard,  he  also  died,  and  that  as 
soon  as  his  death  was  known,  the  present  ejectment  was 
brought 

The  case  now  came  before  the  court  on  this  single  point : 
whether  the  above  circumstances  were  sufficient  to  prevent 
the  operation  of  the  act  ? 

Woods^  for  the  defendant.  The  intention  of  the  legisla- 
ture was  to  quiet  all  claims  on  forfeited  property.  The 
only  exceptions  allowed  by  the  statute  are,  infancy,  cover- 
ture, and  insanity.  Death  of  a  defendant  is  not 
mentioned,  and,  *therefore,  cannot  be  urged.  I  [*198] 
know  not  of  any  decision  exactly  in  point,  but 
the  principle  of  Lloyd  v.   Vdughan^  2  Stra.  1257,  seems 
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analogous  to  the  present  case.  There,  on  error  to  reverse 
a  recovery,  because  the  tenant  in  tail,  who  was  vouched  as 
Kfemt  sok,  was  under  coverture,  the  defendant  pleaded  in 
bar  the  10  W.  III.  c.  14,  limiting  to  twenty  years  the 
period  for  bringing  writs  of  error  to  reverse  common  re- 
coveries. The  plaintiff  replied  that  his  title  did  not  accrue 
till  the  death  of  tenant  in  tail,  yet,  because  more  than  20 
years  had  elapsed  from  the  suffering  the  recovery,  and  the 
act  was  for  quieting  estates,  without  any  saving  as  to  the 
time  when  the  title  accrued,  the  court^  on  demurrer,  gave 
judgment  for  the  defendant  So,  in  Pridea/ux  v.  WMer^ 
(1  Lev.  81,)  that  the  courts  were  not  open  daring  a  rebel 
lion,  was  held  no  bar  to  the  statute  of  limitations,  because 
not  within  any  of  the  savings.  The  institution  of  a  former/ 
action  in  time,  will  not  make  the  present  action  in  season* 
Wikocks  V.  Hvggins,  (2  Stra.  907.)  To  avail  of  former 
proceedings  in  saying  a  limitation,  they  must  be  continued. 

Biggs,  contra.  Courts,  in  construing  statutes  of  limitation, 
have  never  confined  themselves  to  the  very  letter,  but  have, 
in  many  cases,  adopted  an  equitable  interpretation,  accord- 
ing to  the  spirit  of  the  clause,  by  which  a  year  is  given 
after  reversal  on  error,  or  arrest  of  judgment,  to  commence 
a  new  suit,  though  the  period  limited  has  elapsed.  Thus, 
with  respect  to  executors,  if,  in  assumpsit,  they  sue  out  pro- 
cess within  a  year  after  the  six  years  have  expired,  the 
action  is  held  to  have  been  brought  in  time.  This  prin- 
ciple is  acknowledged  in  the  very  authority  of  Wikocks  v. 
Euggins,  cited  from  Strange.  In  Story  v.  Atkins,  2  Stra, 
719,  levying  a  plaint  in  an  inferior  court  was  held  a  good 
replication  to  a  plea  of  the  statute  of  limitations  in  a  su- 
perior. So  here,  as  the  first  action  was  brought  in  time, 
the  present  ought  to  be  held  a  continuance  of  the  first  suit 
To  do  it  by  journeys  accompts  was  forbidden  by  the  nature 
of  the  action ;  as  it  is  commenced  without  process.  A  new 
suit  was,  therefore,  the  only  mode;  and  in  ejectment,  which 
is  an  action  peculiatly  under  the  equitable  control  of  the 
court,  the  equity  adopted  in  construing  other  cases  under 
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the  statute  of  limitations  ought  to  govern.  It  is  in- 
ferrable from  the  words  in  the  act,  which  *direct  [*199] 
only  the  suit  to  be  prosecuted  within  the  five  years, 
but  do  not  say  with  effect.  The  plaintiff  did  prosecute  his 
claim  within  the  period,  and  surely  it  is  not  to  be  prejudiced 
by  the  death  of  the  defendants,  which  was  the  act  of  Ood. 
Bather  than  suffer  a  clear  title  to  be  thus  defeated,  the  court 
would  give  leave  to  enter  in  the  original  suit  judgment 
against  the  casual  ejector,  nunc  prd  tunc: 

Woodtwrih^  (Attomey^General,)  in  reply.  The  court  are 
bound  by  the  express  terms  of  the  statute.  The  equitable 
interpretation  insisted  on,  arises  out  of  the  words  of  the 
"  act  for  the  limitation  of  criminal  proceedings  and  of  ac- 
tions at  law,"  (1  Rer.  Laws,  562.)  There  are  no  such  ex- 
pressions in  that  relied  on  by  the  defendant.  The  reason 
which  induced  the  legislature  to  pass  the  act,  prohibits  the 
construction  urged  on  the  court  It  was  to  quiet  and  ex- 
tinguish claims  on  forfeited  estates ;  it  is  against  the  policy 
of  the  law,  which  was  not  enacted  till  18  years  afler  the 
state  confiscated  the  property  of  its  enemies,  to  protract 
the  time  before  it  can  take  eflFect.  Three  cases  only  were 
excepted  from,  its  operation;  the  court  cannot  make  a 
fourth.  The  intent  of  the  law  was,  in  all  cases  not  saved, 
to  inhibit  the  bringing  an  action  after  five  years,  and  as  the 
interests  of  the  people  are  implicated,  a  longer  time  cannot 
be  allowed. 

Spencer,  J.  Upon  the  state  of  facts  in  this  case,  two 
questions  arise :  Ist  What  is  the  eflfect  of  the  statute  of 
the  26th  of  March,  1797,  on  suits  instituted  afler  the  expi- 
ration of  five  years  from  its  enactment?  2d.  Will  the 
peculiar  circumstances  of  this  case  exempt  it  from  the  op- 
eration of  that  act  ?  • 

The  first  section  of  the  8tatute(a)  enacts,  that  no  persons 

(a)  Act  limiting  the  period  oT  bringing  claims  and  proaecutiona  against  for- 
feited estates. 
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who  have,  or  thereafter  shall  have,  any  estate  to  any  landsy 
supposed  to  be  forfeited  to  the  people  of  the  state,  bj  the 
attainder  or  conviction  of  any  person,  for  any  act  or  crime 
done  during  the  late  war,  and  which  had  been  theretofore 
granted  or  conveyed  by  the  commissioners  of  forfeitures, 
shall,  after  the  expiration  of  five  years  from  the  passing  the 
act,  have,  prosecute,  sue,  or  maintain,  any  action  or  suit  at 
law  for  the  recovery  thereof,  against  the  right  or  title  so 
granted  or  conveyed  by  the  people  of  this  state. 

The  second  section  of  the  statute  enacts,  that  if  any  per- 
sons  shall,  and  do,  at  any  time  after  the  period  of 
[*200]  five  *years,  sue,  or  prosecute  any  suit  or  action  at 
law,  or  make  any  title,  or  claim,  in,  or  to  any  of . 
the  lands  granted\as  aforesaid,  that  then  such  person,  so 
suing  or  prosecuting  such  action,  shall  henceforth  be  ut- 
terly barred  for  ever  of  all  and  every  such  suit  or  action. 

The  third  section  protects  the  rights  of  infants,  femjt 
coverts^  and  insane  persons,  allowing  them  the  period  of  five 
years  after  their  disabilities  are  removed,  to  bring,  sue,  and 
prosecute  their  suits  or  actions. 

There  is  a  material  difference  in  the  phraseology  of  this 
act  and  the  common  statute  of  limitations.  The  latter  re- 
quires the  suits  to  be  commenced  within  the  periods  desig- 
nated ;  the  present  not  only  requires  the  suits  to  be  brought 
within  five  years  from  the  pasing  the  act,  but  declares 
that  no  person,  after  that  period,  shall  have,  prosecute,  sue, 
or  maintain,  any  action  or  suit  at  law  for  the  recovery  of 
lands  sold  by  the  commissioners  of  forfeitures. 

The  reasons  for  an  act  savoring  of  such  rigor,  are  ex- 
plained in  the  preamble  to  it.  The  title  deeds  and  docu- 
ments relative  to  forfeited  estates,  had  been  carried  away  by 
the  former  proprietors,  whose  conduct  caused  their  forfeit- 
ure, and  the  title  of  the  state  resulting  therefrom  became 
peculiarly  liable  to  be  obscured  or  defeated.  From  the  ex- 
pressions used  in  the  first  and  second  sections  of  this  statute, 
it  appears  to  me  that  the  sense  of  the  legislature  is  plainly 
manifested  to  be,  that,  except  as  to  titles  accruing  after  the 
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passing  the  act,  and  the  case  of  infants,  yfeme  coverts^  and  in- 
sane persons,  they  meant  to  inhibit  the  maintaining  any 
suit,  without  reference  to  the  period  of  its  commencement, 
after  the  expiration  of  five  years  from  the  passing  the  act. 
I  do  not  feel  myself  at  liberty  to  nullify  an  act  of  the  legis- 
lature, in  the  face  of  expressions  so  conclusive. 

If,  however,  the  law  should  be  construed  to  relate  only 
to  the  commencement,  and  not  the  maintenance  of  suits, 
the  objection  is  cQnclsive  that  these  actions  were  brought 
'  too  late. 

Courts  have  allowed  a  year  to  commence  a  new  action 
in  case  of  executors,  if  the  limitation  had  not  attached  on 
the  death  of  the  testator ;  but  this  was  done  as  being  with- 
in the  equity  of  the  proviso  in  the  statute,  giving  the 
plaintifTayear  to  commence  a  new  action,  where  the 
judgment  *is  arrested  or  reversed.  The  present  [*201] 
statute  has  no  such  proviso  as  is  contained  in  the 
statute  of  James,  or  our  statute  of  limitations ;  there  is, 
therefore,  no  ground  on  which  to  raise  an  *  equitable  con 
struction,  so  as  to  embrace  the  case  of  the  lessor  of  the 
plaintiflF.  It  has  been  justly  renwurked  by  his  counsel  that 
his  case  is  a  hard  one,  as  he  had  commenced  two  eject- 
ments within  the  period  required,  both  of  which  were  de- 
feated by  the  death  of  the  defendants.  •  Suggestions  of 
this  kind  cannot  alter  the  language  of  the  law.  In  l£e 
cases  of  Prideaux  v.  Webber^  1  Lev.  81,  and  Zlfe)^(lP^. 
Vaughan,  2  Stra.  1257,  the  statute  of  limitatt(SS  ^^^^- 
ed,  to  which  it  was  replied,  that  certain'^PeDSra  Syff^yHfpfe 
the  government,  and  none  of  the  W2g*^ii>iiWi^«^reS?|i^«ga, 
yet  the  whole  bench  gave-  jSte&t'W^tMr  c^'fen*- 
fendant,  that  the  stat^'^oTpla^W^  a'^ool^Bft, 
"although  the  c6^uMi?n«i¥y^  is-^^t 

any  exceptfo^^  iS'lh^el^t^f'Mi^feil^ 
beeft  t»liSi^^  m\Sl»  aiifff§i[c#fef.'«i8^I 

•oiq  Bit  idbflOT  o*  ,x^ibp9  lb  aolm  f)9aoqq0a  ecf  ^am  iadw 
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LiYiNGSTON,  J.  As  the  first  action,  which  was  conh* 
menced  in  time,  was  not  prosecuted  to  effect,  bj  reason 
of  the  defendant's  death,  but  was  renewed  a  second  and 
third  time  on  the  same  account,  I  inclined  to  think,  on  the 
trial,  that  the  plaintiff  was  not  barred.  It  has  been  my 
wish  ever  since,  to  adhere  to  this  opinion  ;  but  with  every 
leaning  towards  the  plaintiff,  who  has  a  good  title  to  the 
premises,  I  am  compelled  to  abandon  it.  His  situation  is 
a  very  hard  one,  but  the  hardship  is  not  of  our  creating. 
The  legislature  has  thought  proper  to  force  those  who 
daim  title  to  forfeited  estates  to  bring  their  actions  within 
a  certain  period,  and  although  it  may  not  have  been  in- 
tended to  take  advantage  of  the  act  of  God,  its  language 
is  sufficiently  strong  to  preclude  our  interference,  whatever 
injustice  may  be  produced.  After  prescribing  a  term,  it  is 
declared,  that  "  if  any  person  shall  thereafter  sue,  he  shall 
be  utterly  and  forever  barred  from  a  recovery ;"  if,  then, 
this  suit  ^ere  not  commenced  within  the  period  defined, 

what,power  or  right  have  we  to  relieve  the  party, 
[^02]    or  *take  his  case  out  of  the  plain  letter  of  the  law  ? 

Courts,  it  is  true,  have  considered  cases  which 
would  have  been  barred  by  the  letter  as  within  the  equity 
of  certain  provisions  of  the  statute  of  limitations ;  thus, 
if  a  first  judgment  be  arrested  or  reversed,  a  year  is  allow- 
ed to  bring  a  new  action,  and  so  totiea  qmlies ;  and  the 
equity  of  the  proviso  has  been  extended  to  an  executor, 
who  sued  out  process  within  a  year  after  his  testator's  death, 
if  six  years  had  not  elapsed  when  he  died ;  but  here  is  no 
proviso,  within  the  equity  of  which  this  case  can  be 
brought  Infancy,  coverture,  and  insanity,  are  alone 
saved.  No  other  impediment  or  contingency  is  provided 
for.  Neither  of  these  disabilities,  nor  any  resembling 
either  of  them,  existed  here ;  so  that  we  cannot,  without 
legislating,  help  the  plaintiff  It  is  certainly  much  better 
to  permit  a  statute^  now  and  then,  to  work  individual  hard- 
ship, however  great,  than  by  too  liberal  an  application  of 
what  may  be  supposed  rules  of  equity,  to  render  its  pro* 
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▼isions  uncertain  or  nugatory.  By  too  great  indulgence 
of  construction,  the  statute  of  limitations,  passed  for  the 
most  salutary  purposes,  is  become,  in  a  great  measure,  in- 
operative, if  not  a  dead  letter.  A  person  can  hardly  open 
his  mouth,  even  to  deny  an  old  debt,  without  exposing 
himself  to  an  action  for  it;  although  the  remedy  had  been 
barred  for  many  years.  Oowp.  543.  If  its  object  were  to 
prevent  controversies  about  stale  demands,  courts  have 
been  ingenious  to  defeat  it,  by  permitting  the  loosest  ex- 
pressions to  ensnare  the  unwary,  and  prevent  its  attaching, 
notwithstanding  the  most  positive  declaration,  that  an  ac- 
tion shall  be  commenced  within  a  certain  time  subsequent 
to  its  accruing,  and  not  after.  Although  I  shall  always 
feel  bound  by  these  decisions,  in  cases  where  they  apply, 
I  am  not  desirous  of  extending  them,  and  therefore  do  not 
think  myself  at  liberty  to  depart  from  the  very  imperative 
tone  of  the  law  now  under  consideration.  Without  re- 
'  pealing  it,  or  making'a  new  law,  this  suit  cannot  be  main- 
tained. Ita  lex  scripta  est  will  be  a  sufficient  answer  to  any 
complaint  of  hardship  or  inconvenience. 

"  When  the  words  of  an  act  are  doubtful  and  uncertain,** 
says  the  great  and  learned  Lord  Chief  Justice 
Willes,  *"  it  is  proper  to  inquire  what  was  the  in-  [*203] 
tent  of  the  legislature,  but  it  is  very  dangerous  for 
judges  to  launch  too  far  in  searching  into  the  intent  of  the 
legishiture,  when  they  have  expressed  themselves  in  clear 
words.  In  the  present  case,  the  terms,  are  too  explicit  to 
leave  room  for  interpretation,  or  the  smallest  obscurity  on 
the  meaning  of  the  legislature.  My  opinion,  therefore,  is, 
that  judgment  of  non-suit  be  entered. 

TnoMPSON  J.  The  only  question  submitted  to  the  con- 
sideration of  this  court  is,  whether  the  plaintiff  be  not 
barred  from  maintaining  his  action  by  reason  of  the  act  of 
the28thof  March,  1797? 

This  statute  requires  suits,  in  cases  like  the  present,  to 
be  brought  within  five  years  from  the  passing  of  the  law. 
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A  suit  for  the  recovery  of  the  premises  in  question 
commenced  within  the  time  limited,  and  abated  bj  the 
death  of  the  then  defendant.  Another  action  was  forth- 
with commenced,  but  not  until  afler  the  time  limited, 
which  also  abated  by  the  death  of  the  then  defen€[ant* 
The  present  suit  was  thereupon  immediately  brought 
These  facts,  thus  concisely  stated,  are  those  which  will,  I . 
think,  take  the  case  out  of  the  letter  of  the  statuta  No 
lachea  is  attributable  to  the  plaintiff.  He  commenced  his 
first  suit  in  due  season,  and  the  whole  delay  has  been  oc- 
casioned by  the  death  of  the  parties.  I  think  the  case 
comes  strictly  within  the  maxim,  that  the  act  of  God  shall 
prejudice  no  man.  iSkeUy^s  Gue^  1  Bep.  97,  6.  It  would 
be  highly  unreasonable  that  those  things  which  are  inevi- 
table by  the  act  of  God,  which  no  human  vigilance  or  in- 
dustry  can  avoid  or  prevent,  should  be  construed  to  the 
prejudice  of  any  person  in  whom  there  was  no  laches. 

Thus  in  the  case  of  the  statute  of  limitations,  pleaded 
to  actions  by  executors  on  simple  contract  debts»  it  has 
been  decided  that  if  the  six  years  be  not  elapsed  at  the 
time  of  the  testator's  death,  it  will  save  the  bar  by  reason 
of  the  limitation,  if  the  executor  take  out  proper  process 
within  a  year,  although  the  six  years  be  elapsed  before 
process  sued  out. 

This,  however,  is  said  to  be  within  the  equity  of  the  stat- 
ute, which  gives  a  year  to  commectce  a  new  action, 
[*204]    in  *case  the  first  judgment  has  been  arrested  or 
reversed.    Bull.  N.  P.  150.    I  am  not  able  to  dis- 
cover the  application  of  the  reason  to  the  rule. 

The  object  of  the  statute  was  to  make  provision  where 
delay  had  been  occasioned  by  the  acts  of  the  law,  and  is 
confined  to  the  two  cases  where  judgment  had  been  re- 
versed or  arrested.  The  proviso  has  no  reference  what- 
ever to  cases  where  the  delay  has  been  occaaioned  by  death. 
The  reason  assigned  will,  at  all  events,  show  that  courts 
will  go  great  lengths  to  prevent  the  application  of  the  stat- 
ute of  limitations.     But  the  exceptions  out  of  it  have  been 
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carried  still  further.  It  has  been  ruled,  that  where  an  exe- 
cutor brings  assumpsit^  but  dies  before  judgment,  and  the 
six  years  run,  his  executor  may,  notwithstanding,  bring  a 
fresh  action,  if  he  brings  it  in  a  reasonable  time,  which  is 
to  b^  left  to  the  discretion  of  the  court,  upon  the  circum- 
stances of  the  case. 

This  principle  is  strongly  fortified  by  the  case  of  WtT- 
ecxAs  V.  Huggins,  (Fitz.  81,  170,  289,  2  Stra.  907,  Esp. 
Dig.  150,)  where  the  court  would  not  sustain  the  action 
against  the  plea  of  the  statute  of  limitations,  by  reason  of 
the  delay,  there  having  been  a  lapse  of  four  years  between 
the  death  of  the  first  executor  and  the  commencement  of 
the  then  suit.  But  they  say  if  the  second  executor  had 
been  retarded  by  suits  about  the  will  or  administration, 
and  he  had  shown  that  in  pleading,  it  would  have  been 
otherwise;  because,  then  the  neglect  would  have  been 
accounted  for. 

If  circumstances  like  these  would  prevent  the  statute  of 
limitations  from  running  against  a  claim,  a  fortiori^  ought 
the  death  of  a  party?  It  is  ^id,  however,  the  statute  is 
positive,  and  contains  no  provisions  for  cases  like  the  pre- 
sent. It  is  true  there  is  no  express  provision ;  but  I  con- 
sider the  case  as  coming  within  the  spirit  of  the  act.  The 
object  of  the  legislature  was  to  expedite  the  prosecution 
of  claims  against  lands  that  had  been  considered  as  for- 
feited ;  and  although  the  present  action  cannot,  technically 
speaking,  be  called  the  same  as  the  one  first  commenced, 
yet  it  is  the  same  claim,  followed  up  with  all  the  despatch 
in  the  power  of  the  lessor  of  the  plaintiflF.  The  legisla- 
ture could  not  have  contemplated  the  application  of  the 
statute  to  a  case  like  the  one  before  us.  Delpy  oc- 
casioned *by  the  act  of  God  forms  an  exception,  [*206] 
ex  necessitate  rei^  without  any  express  provision.  I 
am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 

Kent,  Ch.  J.    The  statute  of  limitations  which  is  set  up 
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by  the  defendant,  waa  passed  the  28th  of  March,  1797,  and 
declares  that  no  person  having  any  right  to  lands,  supposed 
to  have  been  forfeited,  and  heretofore  conveyed  by  the  coa^ 
missioners  of  forfeitures,  shall,  after  five  years,  have  any 
suit  for  the  recovery  thereof,  against  the  title  conveyed'  by 
the  people,  with  a  saving,  nevertheless,  of  the  rights  of  in* 
&nia,/eme  coverts,  and  persons  insane. 

The  present  case  is  not  within  any  of  the  exceptions  of 
the  act ;  but  is,  at  least,  within  the  equity  of  those  excep* 
tions.  The  statut-es  of  limitations  were  formerly  construed 
with  extraordinary  rigor  against  the  plaintiff,  as  in  the 
cases  of  Prideavx  v.  WAber,  (1  Lev.  81,  and  1  Keb.  157,) 
and  of  Bremion  v.  Euelin,  (1  Lev.  Ill,)  in  which  the  repli- 
cations, stating  that  the  king's  courts  were  shut  during  the 
rebellion,  were  held  to  contain  no  excuse,  because  not  a 
case  within  the  exceptions  of  the  statute.  A  different  and 
more  reasonable  construction  prevailed,  however,  in  this 
oourt,  in  the  case  of  Sleight^  Adminiatrator^  &c.  v.  KanCy  de- 
cided in  April  term,  1799.  That  suit  was  on  a  promissory 
note^  dated  in  1777.  The  defendant  pleaded  the  statute  o{ 
limitations.  The  plaintiff  replied  that  the  defendant  was 
within  the  British  lines,  in  the  southern  district  of  this  state, 
under  the  power  and  protection  of  the  British,  from  1777 
to  the  24th  of  November,  1788,  when  he  departed  this  sfate, 
and  that  the  suit  was  brought  within  six  years  after  his  re- 
turn. The  defendant  rejoined  that  he  did  not  join  the  British 
till  after  the  cause  of  action  arose ;  and  on  demurrer,  the 
court  ruled,  that  being  within  the  British  lines,  which  were 
held  by  right  of  conquest,  was  being  out  of  the  state,  as  it 
respected  the  statute  of  limitations,  and  gave  judgment  ac- 
cordingly for  the  plaintiff.  This  decision  was  a  liberal  con- 
struction, if  not  extension,  of  the  exception  in  the  statute. 
But  whenever  the  plaintiff  has  brought  his  suit  in  season, 
and  that  suit  has  failed,  in  consequence  of  the  act  of  the 
defendant,  or  of  the  act  of  God,  and  a  new  suit  has  been 
commenced  with  due  diligence,  although  after  the 
[*206]    limitation    had    expired,  the  ♦defendant   seems 
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never  to  have  been  allowed  to  avail  himself  of  the  statute 
in  bar  of  the  new  suit  Thus,  in  the  case  of  Mathews  v. 
PkiUips,  (2  Salk.  426,)  the  plainiifT  brought  his  suit  in  an 
inferior  court ;  while  it  was  pending  there,  the  six  years 
expired}  and  the  defendant  removed  the  cause  by  hcibeaa 
Mrpus  into  the  king's  bench,  were  the  plaintiff  was  obliged 
to  declare  de  novo^  and  the  defendant  pleaded  the  statute 
of  limitations ;  the  court  held  that  the  plaintiff  might  reply 
the  suit  below,  not  for  the  reason  that  the  suit  above  was 
a  continuation  of  it,  but  because  the  plaintiff  had  right- 
ftilly  and  legally  pursued  his  right,  and  it  should  not  be 
in  the  p(5wer  of  the  defendant  to  defeat  him  of  a  remedy 
without  any  default.  It  has  also  been  repeatedly  held,  ttiat 
where  the  creditor  brought  his  action  before  the  expiration 
of  six  years,  and  died  pending  the  suit,  but  after  the  six 
years  had  expired,  the  executor  had  one  year,  at  least,  after 
the  death  of  the  testator,  to  renew  the  suit;  and  if  the  new 
suit  had  been  retarded,  by  the  contests  about  the  will  or  ad- 
ministration, then  a  longer  time  would  be  allowed,  as  this 
would  be  accounting  for  the  neglect.  Salk.  vbi  sup,,  and  2 
Stra.  907.  The  analogy  is  so  complete  between  the  case 
of  a' suit  within  the  time  of  limitation  being  defeated  by  the 

.  death  of  the  plaintiff,  and  by  the  death  of  the  defendant,  as 
that  the  same  rule  ought  to  apply  in  both  instances.  The 
delay  arises  from  the  act  of  Ood ;  it  would,  therefore,  be 
unjust,  and  against  the  general  maxim  of  law,  to  raakethat 
event  work  to  defeat  the  party  of  his  remedy.  The  judges, 
saysPlowden,  p.  205,  "have  ever  been  guided  by  the  in- 
tent of  the  legislature,  which  they  have  always  taken  ac- 
cording to  the  necessity  of  the  matter,  according  to  that 
which  is  consonant  to  reason  and  good  discretion."    Fol- 

.lowing  the  rules  of  sound  and  established  interpretation, 
it  is  difficult  to  suppose  the  legislature  intended  to  save  the 
party's  right,  in  cases  of  marriage  and  infancy,  and  not  also 
in  such  as  the  present,  where  the  death  of  the  possessor  de- . 
feats  it  We  are  rather  to  conclude  that  they  considered 
the  present  case  as  already  provided  for,  by  rules  and  de> 
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cisions  long  established  and  universallj  approved.  Thera 
is  the  greater  reason  why  the  present  case  should 
[*207]  be  brought  within  the  *equity  of  the  exceptions 
to  the  statute,  because  the  act  prescribed  a  Dew, 
special,  and  rigorous  rule  against  particular  claims.  It  is, 
therefore,  not  founded  on  general  and  equal  principles; 
and,  moreover,  it  took  away  from  the  party  a  right  with 
which  he  was  antecedently  vested, — the  right  to  bring  his 
suit  within  20  years.  The  conduct  of  the  lessor  of  the 
plaintiff,  in  bringing  his  first  suit  within  the  new  limitation 
of  five  years,  and  in  reviving  it  with  all  possible  diligence  as 
often  as  it  was  abated,  by  the  death  of  the  defendant,  is 
analogous  to  that  of  the  disseisee,  whomade  continual  claim, 
which  was  admitted,  by  the  common  law,  to  save  the^  right 
of  entry  from  being  tolled  by  descent. 

But  if  the  statute  is  absolutely  binding  in  every  case  not 
expressly  mentioned,  yet  the  plaintiff  is  entitled  to  relief  in 
another  way.  When  Strong,  the  landlord,  was  made  de* 
fendant  to  the  first  suit,  he  was  not  joined  with  the  tenant, 
who  must  have  refused  or  neglected  to  appear,  and  by  the 
statute  1  Rev.  Laws,146,  judgment  ought  to  have  been  en- 
tered against  the  casual  ejector,  and  when  the  landlordwas 
admitted  in  his  stead,  the  rule  prescribed  by  the  act  is,  that . 
execution  upon  the  judgment  against  the  casual  ejector  stay 
until  farther  order.  Why  this  judgment  was  not  entered 
does  not  appear;  but,  as  it  ought  to  have  been  done,  and  as 
the  plaintiff  is  now  to  lose  his  right  forever,  by  reason  of 
that  omission,  I  think  we  ought  to  do  here  as  is  the  com* 
mon  practice  in  a  thousand  other  instances;  grant  a  rule 
that  judgment  be  entered  against  the  casual  ejector,  nune 
pro  tunc,  and  that  the  plaintiff  be  at  liberty  to  proceed  upon 
that  judgment. 

Tompkins,  J.,  gave  no  opinion,  having  been  concerned. 

%*  The  bench  being  thus  divided,  the  parties,  by  advice 
of  the  court,  agreed  to  turn  the  facts  into  a  special  verdict, 
and  carry  the  case  to  the  court  of  errors. 
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Ferris  against  Coles. 

Under  the  "  aoi  for  the  ixupection  of  flour  and  meal,"  on  snch  only  as  is  pur- 
chased, manufactured  or  shipped  for  exportation  do  the  penalties  attach, 
and  if  an  inspectori  without  being  requested,  inspect,  against  the  will  of 
the  proprietor,  though  every  caAk  be  defleient  in  weight,  and  falselj  tared, 

•  debt  will  not  lie  for  the  penalties,  unless  it  appear  the  flour  or  meal  was 
for  exportation. 

Debt,  by  the  inspector  of  New  York,  for  two  penaltiea 
under  the  act  for  the  "inspection  of  flour  and  mea}/'(lBey. 
Laws,  424,)  subject  to  the  opinion  of  the  courts  whether  he 
was  entitled  to  recover  both,  one,  or  neither. 

*The  dedafation  stated,  that  "Edward  Ferris,  [*2083 
who  sues  in  this  behalf  as  well  for  the  poor  of  the 
city  of  New  York  as  for  himself,  complains  of  John  B. 
Coles,"  &c.,  "  that  he  render  to  the  said  poor,  and  to  the 
said  Edward,  who  sues  as  aforesaid,  five  hundred  and  thirty- 
seven  dollars  and  sixty  cents,  which  he  owes  to,  and  un- 
justly detains  from  them.  For  that,  whereas,"  by  the  act 
it  was  enacted,  that  all  wheat  flour  "  manu&ctured  for  ex- 
portation," should  be  packed  in  casks  of  a  certain  length, 
containing  a  certain  number  of  pounds,  "  the  tare  of  each 
cask  to  be  respectively  marked  on  one  head  with  a  mark- 
ing iron,"  the  net  weight  only  of  each  cask  "  packed  as 
aforesaid,"  to  be  branded  on  it,  and  that  the  manufacturer 
or  owner  of  any  flour  put  up  in  casks,  should  "  be  subject 
to  a  penalty  of  60  cents  for  every  pound  such  cask  was 
tared  less  than  the  true  weight  thereof,  and  any  inspector 
of  flour  or  meal,  having  reason  to  suspect  such  cask  or 
casks  to  be  falsely  tared,  might  ascertain  the  same  by  a 
suitable  examination  thereof,"  and  further,  "  that  it  should 
be  the  duty"  of  the  inspectors,  "  upon  application  to  them 
made,  to  examine  and  determine  the  quality  of  such  flour," 
and  "  from  time  to  time  weigh  such  casks  of  flour  as  they 
should  suspect  of  being  too  light;  and  if  found  not  to  con- 
tain the  just  and  true  weight,  to  mark  or  brand  the  same 
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on  the  bead  with  the  word  light,  and  for  each  cask  which 
they  should  so  mark  or  brand,  they  should  be  entitled  to 
receive  from  the  owner,  for  their  trouble  of  weighing  the 
aame,  the  sum  of  twenty  cents,  for  every  barrel,"  and  the 
manufacturer  of  such  flour  to  "  forfeit  and  pay  for  every 
pound  weight  of  flour  deficient,  the  sum  of  twenty  cents," 
the  same  *'  to  be  recoverable  before  any  justice  of  the  peace, 
or  in  any  court  of  record  in  this  state  having  cognizance 
thereof,  by  any  person  who  whould  prosecute  for  the  same, 
one  half  to  the  prosecutor,  and  the  other  half  to  be  paid  to 
the  overseers  of  the  poor  of  the  city  or  town  "  where  the 
fraud  was  detected ;"  the  declaration  then  set  forth,  that 
the  defendant,  after  the  passing  of  the  act,  to  wit,  on,  &c.  was 
"  the  owner  of  384  half  barrels  of  flour  tared  two  pounds 
each  less  than  the  true  weight  thereof  by  reason 
[•209]  wherof,  and  by  *force  of  the  said  act  of  the  legis- 
lature of  the  state  of  New- York,  an  action  hath 
accrued  to  the  said  Edward,  who  sues  in  this  behalf  as  well 
for  the  poor  of  the  said  city  of  New- York  as  for  himself,  to 
have  and  demand  of  the  said  John  the  sum  of  384  dollars, 
parcel  of  the  said  637  dollars  and  60  cents,  to  wit,  the  sum 
of  50  cents  for  every  pound  each  of  such  casks  was  tared 
less  than  the  true  weight, '*  and  also,  "that  the  said  John 
was  the  manufacturer  of  884  half  barrels  of  flour,  which 
contained  two  pounds  each  leas  than  the  weight  branded 
thereon,  by  reason,  &c.,'  an  action  had  accrued,"  &c.,  "  to 
have  and  demand  of  the  said  John  the  sum  of  163  dollars 
and  60  cents,  (residue,  Ac,)  being  the  sum  of  20  cents  for 
.  every  pound  weight  so  deficient,"  yet,  &a,  "  to  the  damage 
of  the  said  Edward  of  637  dollars  and  60  cents.  Plea,  the 
general  issue,  and  joinder. 

It  was  admitted  that  the  plaintiff  was  required  by  the 
defendant  to  inspect  72  half  barrels  of  flour,  which  proved 
to  be  not  only  falsely  tared,  but  deficient  in  quantity,  and 
that  the  penalties  thereby  incurred  were  duly  paid.  That 
at  this  time  the  defendant  had  in  his  store  884  half  barrels^ 
which  had  a  few  days  before  been  inspected,  and  regularly 
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xfiarked  and  branded  by  the  plaintiff;  but  that,  on  hisflnd* 
ing  the  above  deficiepey  and  falsehood  in  the  tare,  he  in- 
sisted on  reinspecting  them,  which  the  defendant  refused 
to  permit,  and  absolutely  prevented  from  being  done.  It 
was  further  admitted,  in  order  to  try  the  plaintiff's  right  to 
inspect  and  weigh  without  request,  that  all  the  half  barrels 
were  deficient  in  weight,  as  well  as  falsely  tared,  and  that 
the  defendant  was  both  owner  and  manufacturer. 

To  the  case  detailing  these  facts  and  pleadings,  the  de- 
fendant subjoined  the  following  points,  as  what  he  should 
rely  on  in  argument:  1st.  That  the  declaration  makes  a 
demand,  and  requires  judgment  to  be  rendered  for  the  poor 
of  the  city  of  New  York,  and  Edward  Ferris,  whereas  such 
a  judgment  cannot  be  given  by  law,  under  the  act  on  which 
the  suit  is  founded;  2d.  That  it  is  not  averred  in,  nor  does 
it  appear  by,  the  plaintiff's  declaration,  that  the  884  half 
barrels  of  flour,  alleged  to  have  been  falsely  tared,  and  de- 
ficient in  weight,  were  intended  for  exportation, 
without  which  the  penalty  would  not  arise ;  *Sd.  [*210] 
That  the  plaintiff  having  once  regularly  inspected, 
marked,  and  branded  the  said  884  barrels,  was  precluded 
from  afterwards  saying  they  were  falsely  tared,  or  con* 
tained  less  than  their  due  quantity ;  4th.  That  the  plainti£F 
fiad  no  right  to  inspect  or  examine  without  request 

Rtker^  for  the  plaintiff.  The  first  point  raised  resolves 
itself  into  this;  that  the  declaration  is  on  behalf  of  the 
plaintiff,  and  the  poor  of  the  city  of  New  York,  instead  of 
being  on  behalf  of  himself  and  the  overseers  of  the  poor. 
.  it  is,  in  effect,  the  same  thing ;  for  the  overseers  are  to  dis- 
tribute and  pay  over  to  the  poor,  who  are  the  persons  act- 
ually interested.  To  name  them  was  unneceasarj,  and 
totally  insignificant.  Frederick  v.  Lookup,  4  Burr.  2019 ; 
French  v.  WiUahire,  Andrews,  67.  The  aiction  is  given  to 
'^  any  person  who  will  prosecute  for  the  sanie."  It  might, 
therefore,  have  been  in  the  name  of  the  plaintiff  only.  This 
was  settled  by  the  third  resolution  in  the  first  of  the 
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cases  adduced.  The  answer  to  the  second  objection  of  the 
defendant  is,  that  in  the  section  of  the  act  by  which  the  pe- 
nalties are  imposed,  general  expressions  are  used,  not  con- 
fining them  to  flour,  &c.,  intended  for  exportation,  respect* 
ing  which  the  antecedent  clause  contains  directions.  It 
must  have  been  equally  the  intention  of  the  legislature 
to  protect  the  citizen  from  fraud  as  well  as  the  stranger,  and 
this  was  the  reason  of  the  generality  of  expression  used  in 
regard  to  the  penalties.  The  construction  we  contend  for 
derives  support  from  the  7th  section,  which  supposes  An 
inspection  previous  to  that  on  exporting.  The  third 
point  receives  an  easy  answer.  The  884  half  barrels  had 
been  inspected  and  branded  only  as  to  quality.  Such  a 
circumstance  could  never  prevent  the  right  to  inspect  the 
tare  and  quantity.  An  attention  to  these  two  different 
objects  of  inspection  will  remove  all  doubt  on  the  last 
objection.  Request  is  necessary  to  inspect^  for  the  purpose 
of  ascertaining  the  quality  of  flour  to  be  exported ;  but  not 
to  detect  imposition  in  weight  and  tare,  and  prevent  de- 
frauding the  community. 

Biggs,  contra.  The  authorities  cited  are  under  the  Eng- 
lish statute  of  9  Anne,  c.  14,  s.  2.    By  the  words  of  that 

act  it  is  expressly  ordained,  that  '*  it  shall  be  suf- 
[*211]     ficient  for  the  *plaintiff  to  allege  the  defendant  or 

defendants  !s  or  are  indebted  to  the  plaintiff.**  No 
such  words  are  in  our  law.  In  the  case  from  Andrews,  the 
plaintiff  used  words  not  mentioned  in  the  statute.  That 
gave  the  action  to  the  informer ;  and  the  plaintiff,  in  stating 
the  per  quod  actio  accrevit^  said,  "  to  the  king,  the  poor," 
and  the  informer,  upon  which  the  court  decided,  that  nam- 
ing the  king  and  the  poor  was  surplusage.  Our  objection 
is  not  that  the  plaintiff  has  said  too  much,  but  too  little. 
He  ought  to  have  specified  the  overseers  of  the  poor.  A 
decision,  therefore,  on  redundancy,  cannot  apply  to  an  ex* 
ception  for  deficiency.  In  the  present  instance,  the  court 
must  find  words  giving  authority  to  pronounce  judgment 
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in  favor  of  the  poor,  or  none  can  be  rendered  on  this  re- 
cord. It  13  to  be  observed  that  the  part  of  the  declaration 
we  complain  of  is  in  the  demand  of  the  debt  The  render 
is  asked  for  the  plaintiff  and  "  the  poor;"  it  ought  to  have 
been  the  "  overseers  of  the  poor ;"  for  the  act  directs  one  half 
of  the  penalty  "  t9  be  paid  to  the  overseers  of  the  poor."  No 
words  in  the  introductory  part  of  the  declaration  are  to  be 
rejected  as  sarplusage,  because  it  is  the  demand  of  what  is 
due,  and  the  rendition  of  judgment  must  be  according  to 
it.  In  debt  for  foreign  coin,  if  the  demand  be  that  the 
defendant  render  the  foreign  money,  no  judgment  can  be 
pronounced.  A  doubt  may  be  entertained  how  far  the 
poor  ought  to  have  been  named.  It  has  been  said  they 
cannot  sue.  Dickenson  v.  Clxiref  (a),  2  Keb.  280.  In 
Bahhin  v.  Clarke^  Barnes,  471,  the  court  ruled  the  trustees 
of  a  turnpike  act  need  not  be  named  in  a  qui  tarn  action, 
where  half  the  penalty  was  given  to  them.  But  the  stat- 
utes under  which  the  suit  was  brought,  the  26  Geo.  IL,  c. 
80,  28  Geo.  IL,  c.  17,  do  not  order  the  money  to  be  paid 
to  the  trustees,  as  our  law  does  to  the  overseers.  On  the  ' 
second  objection,  we  submit  to  the  court,. whether  the  ob- 
ject of  the  legislature  was  not  confined  to  our  foreign  com- 
merce, leaving  the  injuries  and  wrongs  offered  our  domes- 
tic trade  to  the  remedies  the  law  previously  afforded.  If 
so,  the  allegation  was  indispensable. 

The  clause  by  which  a  double  inspection  is  glanced  at, 
does  no  more  than  say  how  often  soever  the  casks  have 
been  inspected,  still  they  shall  undergo  an  ulti- 
mate one,  at  the  *place  of  exportation.  This  pro-  [*212] 
vision  was  dictated  by  the  sole  view  of  guarding 
our  foreign  trade.  Had  the  defendant  been  about  to  ex- 
port the  flour,  then,  indeed,  I  admit  that  the  plaintiff  might 
have  insisted  on  inspecting ;  but  in  every  other  case  we 
deny  the  right  of  doing  so  undesired.     The  arguments  on 

(a)  This  case  is  not  law  as  to  the  point  cited    See  7  Wens.  Plead.  189, 
191.    A  precedent  (xmJbra  by  Mr.  Tidd. 
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the  Other  side  would  make  every  baker,  nay,  every  peraoa 
owning  a  barrel  of  flour,  liable  to  the  inspectioii  law,  and 
also  to  the  penalties,  if  falsely  tared,  or  deficient  in  weight. 

Hoffman,  in  reply.  The  first  objection  is  as  to  form. 
The  cases  cited  show  it  good.  The  statute  of  Anne  gives 
the  penalties  imposed,  one  moiety  to  the  informer,  the  other 
to  the  poor,  and  yet  a  suit  by  the  informer  only  may  be 
maintained.  Therefore,  here  we  may  sue  without  the 
overseers.  If  it  was  competent  for  the  plaintiff  to  use  his 
own  name  aione,  then  the  authority  from  Andrews  is  d^ 
cisive.  But  as  courts  of  law  recognise  trusts,. and  take  no* 
tice  of  those  beneficially  interested,  there  can  be  ho  impro- 
priety in  naming  the  cestui  que  trusty  instead  of  his  trustee. 
The  conclusion  of  the  declaration  is  to  the  damage  '^  of  the 
said  Edward,"  and  this  will  warrant  a  judgment  in  his 
favor,  on  which  he  will,  as  to  the  moiety  not  given  to  him 
by  the  statute,  be  trustee  for  those  entitled.  The  act  makes 
it  the  duty  of  the  owner  to  have  an  inspection  as  to  the 
quality ;  of  the  oflBcer  as  to  tare  and  weight.  The  brand- 
ing, therefore,  the  former,  cnnnot  prevent  ascertaining  the 
latter.  Whenever  there  is  a  "reason  to  suspect"  fraud  in 
either  of  these,  the  officer  has  a  right  to  inspect,  without 
waiting  for  a  desire  to  be  made  known,  or  confining  the  act 
to  flour  destined  for  exportation. 

Tompkins,  J.,  delivered  the  opinion  of  the  court 
Several  points  have  been  made  for  the  consideration  of  the 
court;  but  we  notice  only  one  of  them,  which  appears  to  us 
decisive.  The  object  of  the  statute  was,  to  prohibit  the  ex- 
portation of  flour  and  meal,  without  being  firgt  iispected,  in 
order  to  prevent  those  articles  being  brought  into  disrepute 
in  foreign  markets.  Accordingly,  the  fourth  section  of  tte 
act  provides,  that  no  wheat  flour,  rye  flour,  Indian  meal, 
or  buckwheat  meal,  shall  be  shipped  for  exportation  out 
of  this  state,  before  the  same  shall  have  been 
[•213]     *submitted  to  the  view  and  examination,  and  ap- 
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j^ved  of  and  branded  by  ono  of  tbe  inspeotors.  The 
fifth  seotioQ  refers  to  the  fourth,  and  relates  to  flour" 
and  me^l  manufactured  for  exportation.  The  subsequent 
provisions  of  the  act  also  relate  merely  to  flour  and  meal, 
purchased  or  manu&ctured  for  e:q[>ortation.  The  words  of 
the  statute,  therefore,  and  the  object  of  it,  confine  the  du- 
ties of  the  inspector,  and  the  penalties  to  be  incurred,  to 
flour  and  meal  shipped,  purchased,  or  manufactured  for  ex- 
portation. In  the  present  case,  the  inspector  was  not  ap- 
plied to  for  the  purpose  of  inspecting  the  flour  of  the  de- 
fendant, but  what  he  did  was  in  opposition  to  the  expreas 
orders  of  Mr,  Coles ;  neither  is  it  averred,  or  proved,  that 
the  flour  in  question  was  either  purchased,  manu&ctured^ 
or  shipped  for  exportation.  Upon  this  ground,  we  are  of 
opinion  the  plaintiff  is  not  entitled  to  recover ;  and  it  ia, 
therefore,  unnecessary  to  consider  the  other  objections 
itated  by  the  defendant. 

Judgment  for  the  defendant 
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An  action  will  not  lie  on  a  note  given,  with  a  blank  for  the  date,  on  conside- 
ration of  signing  an  insoWent^s  petition,  and  to  be  filled  up  after  his  exon- 
eration, though  subsequent  to  its  being  so  filled  up,  the  maker  promise  to  pay 
it,  and  hare  a  sufficiency  in  number  and  value  without  the  payee,  sodi 
note  being  void  in  its  creation,  and  not  capable  of  being  set  up  by  a  sub- 
sequent promise.  A  note  bdorsed^o  a  third  person  in  trust  for  the  bene- 
fit of  some  relative  of  the  indorser's  is,  in  an  action  by  the  indorsdOi  open 
to  the  same  objections  as  if  the  suit  had  been  by  the  indorser. 

Assumpsit  by  the  holder  of  a  promissory  note,  made  and 
indorsed  under  the  following  circumstances : 

The  defendant  being  about  to  take  the  benefit  of  the 
"  act  for  giving  relief  in  cases  of  insolvency,"(a)  applied  to 

(a)  1  Rev.  Laws,  4t8. 
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John  H.  Hurtin,  one  of  his  creditors,  to  sign  his  petition. 
This  he  agreed  to  do,  on  receiving,  for  the  amount  of  his 
debt,  a  note  payable  60  days  after  date,  leaving  a  blank  for 
the  date,  to  be  inserted  after  the  discharge  was  obtained. 
In  consequence  of  this,  Eden  signed  the  note  on  which  the 
present  suit  was  brought ;  and  Hurtin,  without  annexing 
any  affidavit  of  his  debt,  put  his  name,  which  was  the  very 
last,  to  the  petition ;  though,  exclusive  of  him,  there  was 
a  sufficiency  in  number  and  value  to  exonerate  the  defend- 
ant. Four  days  after  Eden  had  obtained  his  dischargei 
Hurtin  filled  up  the  blank  left  for  the  date,  as  if  the  note 
had  been  then  given,  and  indorsed  it  over,  in  trust,  for 
one  of  his  relations,  to  the  plaintiff.  At  the  period  when 
it  fell  due,  the  defendant  was  applied  to  for 
[*214]  ^payment,  and  promised  he  would  discharge  it^ 
admitting  it  to  be  justly  owing. 

Upon  these  facts  the  judge  advised  a  verdict  to  be  taken 
for  the  plainti£^  subject  to  the  opinion  of  the  court  how  far 
the  action  was  maintainable ;  and  that  it  should  be  referred 
to  the  jufy  to  determine  on  what  consideration  the  note 
was  given.  This  being  acquiesced  in,  they  found  for  the 
plaintiff,  but  that  the  note  was  made  by  the  defendant  pre* 
vious  to  his  discharge  under  the  insolvent  law,  and  in  con* 
sideration  of  the  payee's  agreeing  to  sign  his  petition  for  a 
debt  of  the  same  amount  as  that  specified  in  that  note. 

The  case  now  came  before  the  court  on  this  single  point, 
whether  the  action  was  maintainable  or  not? 

Jbyd,  for  the  plaintiff.  Every  note  Of  hand  carries  with- 
in itself  prima  facie  evidence  of  a  good  consideration ;  and 
thougf),  as  between  maker  and  payee,  this  may  be  inquired 
into,  yet  in  the  hands  of  a  third  person,  the  investigation 
is,  unless  suspicious  circumstances  iatervene,  in  general 
shutout  This  is  the  common  rule:  if  there  are  any  ex* 
oeptions  which  take  the  present  case  out  of  it,  they  must 
be  shown  by  the  other  side.  But  allowing  the  note  to 
have  been  originally  bad,  the  promise  to  pay  it,  made  sub* 
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flequent  to  the  disebarge,  has  rendered  it  good.  A  debt 
from  which  a  party  is  released  by  a  certificate,  or  operation 
of  law,  continues  to  exist  in  pro  eanaeientiB^  and  id  revived 
by  a  promise  to  pay.  The  reason  is,  the  duty  retnainB, 
though  the  remedy  be  gone.  This  principle  applies^  witii 
equal  force,  to  a  security  for  a  debt.  What  is  there  to  tak$ 
this  out  of  the  common  case  of  a  blank  indorsement^  oris 
blank  signature,  left  with  a  person  to  be  afterwards  filled^ 
up?  It  can  never  be  impeached  on  account  of  the  consi- 
deration between  the  original  parties,  for  it  takes  effect 
from  the  filling  up  and  delivery.  The  present  question  is 
not  within  the  rule  of  the  authorities  that  maybe  adduced; 
for,  without  the  signature  of  Hurtin,  there  was  a  sufficiency, 
in  number  and  valae,  to  give  Eilisn  his  discharge.  There 
could,  therefore,  be  no  fraud  on  creditors,  as  Hurtin  was 
the  last  who  signed. 

Onnes  and  WoodSf  contra.  General  principles  are 
against  the  action.  To  support  it  would  bo  to 
defeat  the  provisions  *of  the  act ;  the  objects  of  [*215] 
which  are,  equality  of  payment,  and  exoneration 
of  the  debtor.  Both,  in  the  present  instance,  would  be 
equally  contravened.  The  note  is  void»(a)  as  a  fraud  against 
creditors.    {Oocksfiot  v.  Bennett^  2  D.  &  E.  763 ;  Jackson  r* 

(«)  This  poiitioii,  first  estiiblished  in  oar  oourts  by  the  case  in  the  text^  has 
been  subsequently  acknowledged  in  repeated  decisions.  Therefore,  on  a 
promise  to.  pay  the  costs  of  an  action  in  coDsideration  of  the  plaintiff's  not 
opposing  the  defeodanVs  discharge  under  the  iDSolvent  lav,  an  action  can- 
not be  maintained ;  ( Waits  ▼.  Harper^  2  Johns.  Rep.  386 ;)  so  a  bond  given 
to  procure,  upon  tlie  same  consideration,  certain  notes  for  tlie  plaintiff,  can- 
not be  enforced;  (Bruce  v.  Lee  amd  MUiken^  4  Johns  Rep.  ilO  ;)  nor  can  a 
note  bj  a  third  person  to  a  creditor,  to  induce  him  to  sign  an  insolvent's  dis> 
charge;  (Twmana  v.  ChaJtterion,  9  Johns.  Rep.  295 ;)  for  in  all  these  cases 
the  instrument  is  absolntelj  void  in  its  creation.  Were  it  not  so  deemed,  a 
transit  to  an  innocent  indorsee  wonld  defeat  the  whole  policy  of  the  law, 
and  subvert  the  very  principles  on  which  it  was  enacted.  Whereas^  by 
striking  at  the  legal  existence  of  the  security,  the  good  effects  of  the  statute 
are  ensured,  and  the  bolder  has  only  to  look  back  to  bis  privy  on  the 
Bon  Goonti^  or  on  the  original  transaction  between  them. 
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Duekaire,  8  D.  ft  K  351 ;  t/ociwm  ¥.  Zomo»,  .4  D.  &  £L 
763 ;  Shirky  y.  i/or^w,  Exobeq.  14tb  NoTember,  1779 ;  J9al- 
kmd  v.  Palmar^  1  Bos.  h  Pall.  85.)  No  leooverj,  tberefoi^ 
Cati  be  bad  on  either  a  bond  or  note,  given  on  mch  a  qxmt 
AderatioD.  Sumner  v.  Brady,  1  H.  BL  617.  To  say  that 
;tbere  baa  been  no  fraud  here,  because  there  were  sig- 
IDatures  eooagb  withoat  Hurtii^  and  that  be  did  not  sweur 
|o  bis  debt|  is  no  answer  to  the  autborites  cited. 

Decisions  are  to  be  framed  on  the  broad  principles  of  gen- 
end  law,  and  the  spirit  of  the  act  is  to  govern.  By  the  3d 
section,  a  creditor  is  not  to  receive  anything  ^  in  action.'' 
This,  it  is  trae^  is  confined  by  the  words  of  the  act  to 
creditors  awearing  to  their  debta  But  the  case  before  the 
Courtis  within  the  spirit  of  the  law,  and,  therefore,  lo  bede> 
cided  by  i^  "  lest,''  according  to  Lord  Coke,  in  Twynt^a  Qu^ 
^  the  good  provisions  of  the  law,  by  a  little  addition,  and  evil 
intention,  should  be  defeated.''  A  f\irtber  reason  may  be 
added  ;  if  the  note  was  given  in  consideration  of  Hortin's 
signing  the  petition,  then,  if  be  did  not  sign  as  the  law 
requires,  tbe  consideration  has  fiiiled,  and  the  action  cannot 
be  maintained.  Besides^  the  note  was  void  for  want  of 
Mnsideration,  as  without  Hurtin  there  was  number  and 
value,  and  his  name,  therefore,  useless.  So  absolutely  void 
are  securities  of  this  nature,  that  money  had  and  received 
will  lie  for  what  has  been  paid  on  them ;  (Smiih  v.  Bromley^ 
Doug.  696,  n. ;)  nay,  so  jealous  is  the  law  on  these  points, 
that  an  agreement  to  give  additional  security  for  a  compo- 
sition cannot  be  enforced.  {Leicester  v.  Base,  4  East,  372.) 
It  is  not  merely  as  a  fraud  on  creditors  that  securites  of 
this  nature  are  void.  They  are  so  from  a  species  of  du« 
ress,(a)  under  which  the  debtor  is  supposed  to  be.    Sumner 

(a)  Therefore^  if  a  debtor  who  has  obtoined  bit  diiohuge  under  (bt  insol- 
Tant  law  be  afterwards  taken  in  execnlion  upon  an  nnteoodent  jodgmenti  and 
to  obtain  his  disohai^,  giro  n  note^  the  oonit  will,  in  •'SUinuiarjr  way,  order 
the  note  to  be  given  up;  bat  if  the  iMker  has  been  tued  on  i^  and  has 
pleaded,  it  will  be  on  payment  of  oosts.  iSWlsaiswi  ,t.  MH  JmmstJ,  idO^ 
lia  Kent^  Oh.  J. 


ALBANY,  AVGtVffT,  1805.  j|l5 

Pijme  T.  JU^tu 

V.  Brady,  and  the  other  cases  referred  to.  These  principles 
are  not  the  result  of  statute  law ;  for,  to  nse  the  words  of 
Lord  Mansfield,  •*  it  was  wrong  before  any  provision  was 
made  by  statute  against  it.**  SmiA  r.  Bromky^ 
already  cited.  That  the  note  is  in  the  hands  of  ♦a  [*tl«J 
third  person,  is  immaterial ;  for  when  an  instru- 
ment is  void  in  its  creation,  it  is  not  available  in  the  hands 
of  even  a  hma  ftde  holder.  Lowe  r.  TTaOer,  Doug.  786.(a) 
It  is  true,  this  decision  was  under  the  statute  against  usury; 
But  the  priociple  is  the  same,  whether  an  instrument  b6 
void  by  statute  or  oomn^ton  law.  for^  wheir  a  statute  adds 
one  thing  more  to  the  list  of  illegal  contracts,  it  does  noi 
make  a  new  rule  of  law  fbr  that  particular  thing,  but  only 
refers  one  more  case  to  be  governed  by  old  principles.(iy 
The  promise,  therefore,  to  pay  the  note  could  not  rendef 
valid  the  instrument  on  which  this  suit  is  founded ;  for, 
according  to  Buller,  J.,  in  (hdahoi  v.  Bennett,  (2  D.  &  EL 
76S,)  **  if  the  security  were  roid,  no  subsequent  promise  can 
set  it  up,  for  it  must  be  recollected,  that  the  promise  which 
is  relied  on  is  to  revive  the  note.''  A  distinction,  therefore, 
is  to  be  taken  between  the  debt  and  the  security.  The  first 
was  lawful  in  its  creation,  the  other  never  had  legal  ex- 
ffitence.  Therefore,  adds  Butler,  J  "this  is  not  like  the  case 
of  Ttueman  v.  fhnton^^  Oowp.  644.  This  reasoning  ap- 
plies to  the  argument  of  sfgning  and  indorsing  blank  paper ; 
that  is  not  illegal,  but  the  giving  the  note  by  the  defoodani 
was  against  law  at  the  time  he  delivered  it,  and  could  not 
be  made  good  by  any  ex  postfodo  act  A  further  reason 
may  be  assigned  against  the  Jus  lerliL  It  does  not  appear 
that  the  plaintiff  gave  any  indue ;  he  is  admitted  to  be  a 

(pi)  It  it  on  thit  principle  that  if  a  manied  woman  sigii  a  pfomiflsoiy  Dote^ 
»  promiae  by  hor,  when  a  widow,  to  pay  i^  does  not  aatabUah  the  note^ 
which  waa  void  In  fta  creation.    Lbyd  v.  Le^  1  Stra.  94. 

(S)  Therefcra,  ifa  atatnte.  gfva  power  to  Ibe  aetmu  Co  iirae  a»  aatsnt  00  » 
tandl  tiMt  axtent  shatt  haro  the  nao  efllMt  oa  aa  aictaiit  iisiied  «poa  a  aM> 
n$fi  aCaplo,  or  jodgmtat  at  common  law;  fbr  new  ibinnpi  are  goyemed  by 
old  UwB.  Lane  ▼.  Cbttw,  1  Salk.  18.  1  Ld.  Baym.  6H  aad  aee  alao  As 
V.  (Ukm^  Fi^er,  139. 
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trostee  for  a  relation  of  the  payee.  This  throws  an  air  of 
suapicion  on  the  whole  transaction,  and  laja  it  open  to 
the  aaroe  inquiry  as  if  the  suit  was  beween  Hurtin  and 
the  defendant  Orcmt  y«  Yaughan^  Burr  1516 ;  Miller  y. 
jB^  1  Burr.  452. 

Bigga^  in  reply.  The  cases  cited  are  exceptions  to  the 
general  rule,  that  a  promissory  note  ought  to  be  paid. 
The  question  is,  is  this  such  a  case?  On  the  score  pf 
firaud,  every  argument  has  been  anticipated ;  but  on  the 
point  of  (iureMy  it  remains  to  show  the  reasoning  of  the 
othtf  side  does  not  apply.  So  long  as  there  is  a  deficiency 
in  number  and  value,  the  debtor  may  be  said  to  be  under 
duress;  but  when  the  petition  is  subscribed  by  the  proper 
number  of  creditors,  whose  debts  amount  to  the  sum  re- 
quired  by  the  act,  that  dureat  must  cease,  and  the  deduc* 
tion  £ul«    There  is  nothing,  therefore,  to  prevent  main* 

talning  the  suit  The  note  must  be  taken  to  have 
[*21T3    been  delivered  *onIy  when  it  was  perfected ;  that 

was,  after  the  bankruptcy;  and  the  promise  to 
pay  made  it  good  by  relation  to  that  time. 

Thompson  J.,  delivered  the  opinion  of  the  court  This 
action,  we  think,  cannot  be  sustained.  The  consideration 
for  which  the  no}e  in  question  was  given  undoubtedly  was, 
that  the  payee  should  become,  under  the  insolvent  act,  a 
petitioning  creditor  for  the  maker,  though  for  a  debt  bona 
Jide  due.  Why  the  defendant  under  the  circumstances 
stated  in  tie  case,  should  be  induced  to  give  the  note,  is 
not  easily  discernible.  He  had  a  competent  number  of 
petitioning  creditors  without  Hurtin.  But,  whatever  the 
reason  might  have  been,  the  inducement  for  giving  the 
note,  according  to  the  facts  stated  in  the  case,  was,  that 
Hurtin  should  become  a  petitioning  creditor.  Weconsider 
the'  transaotioh  to  have  been  founded  in  fraud,  and  against 
the  policy  of  the  insolvent  act  Although  others  might 
not  have  been  induced  to  become  petiopiog  creditors  by 
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Hurtin's  example,  jet,  motives  of  humanity  migbt  have 
influenced  them  to  it  for  the  purpose  of  extricating  the  de- 
fendant from  his  embarrassm^ts,  and  which  thej  ought, 
and  probably  would  have  withheld,  had  they  supposed  him 
liable  to  any  of  his  creditors  after  his  discharge.  If  this 
note  be  valid,  Hurtin  not  only  secured  to  himself  a  benefit 
not  common  to  all  the  creditors,  but  will  receive  more  than 
the  amount  of  his  demand.  He  receives  the  dividend  of 
the  insolvent's  estate,  which,  for  any  thing  that  appears^ 
might  have  been  twenty  shillings  in  the  pound,  and  be- 
sides, recovers  his  whole  debt  against  the  defendant  on  the 
note.  This  would  be  a  fraud  upon  the  other  creditors ;  for, 
if  Hurtin's  demand  be  extinguished  by  the  note  in  ques- 
tion, the  dividend  of  the  insolvent's  estate,  among  his 
other  creditors,  must  be  increased.  We,  therefore,  view 
the  transaction  in  no  other  point  of  light,  than  as  founded 
in  fraud,  the  note  consequently,  void  in  its  creation,  and 
being  so,  the  subsequent  promise  will  avail  nothing.  Con- 
tracts not  founded  in  fraud,  or  on  immoral  considerations, 
may  be  revived  by  subsequent  promises,  though  before 
such  promise  there  was  no  legal  remedy.  This,  however, 
applies  only  to  cases  where  the  contract  is  voidable,  and 
not  where  it  is  absolutely  void.  In  such  cases,  no 
subsequent  promise  can  revive  it  It  is  *a  mere  [*318] 
nudum  pactum.  Hurtin's  debt  was  annihilated  by 
the  defendant's  discharge  under  the  insolvent  act,  and  he 
was  under  no  obligation  in  equity  or  good  conscience  to 
pay  the  debt,  so  as  to  raise  a  consideration  for  the  subse- 
quent promise.  [1] 

p]  A  note  executed  by  a  debtor  to  a  creditor,  to  iadaoe  him  to  withdraw 
bia  oppodtlon  to  the  debtor's  obtainiog  his  discharge  uider  the  insolTeat 
kw,  is  void.     WiggiiM  ▼.  Ai5\  12  J.  B.  S06. 

A  promissory  note  gitnn  on  the  sale  of  a  chattel  (iraadolenUy  represented 
bj  the  seDer  to  be  of  gfial  value,  when,  in  fiw^  it  was  of  no  value,  is  ^Uiovl 
consideration  and  void.    StOBi  v.  Rood,  15  J.  B.  230. 

Fraud  in  the  sale  of  a  diattel  cannot  be  set  up  in  bar  of  a  recovery  of  a 
lote  given  on  looh  ask^  unless  the  vendee^  on  the  discoreiy  of  tiie  fhwad,  vs- 
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We  take  it  for  grantedy  from  the  admlssioti  stated  in  ihh 
6sjse,  "  that  the  DOte  in  qnestioii  was  held  bj  the  plaintiff 
as  trustee,  and  for  the  benefit  of  sotne  relation  of  John  H. 
Hiirtin,"  that  we  are  to  consider  the  cause  in  the  same 
point  of  view  as  if  the  original  parties  were  now  before  us. 
Under  these  circumstances,  the  opinion  of  the  court  is; 
that  the  defendant  is  entitled  to  have  judgment 

WAi  the  arflSde  potrhatdd  io  the  rendor,  or  ibowt  It  to  be  entirdx  dmMOb 
of  yataei    Bmi/m  ▼.  3Ui»€ai;,  3  Wen.  136. 

If  a  Dole  is  given  ibr  a  partioQhr  puri^ofle.  atod  the  dfajeot  for  wbioh  it  #«■ 
given  should  fiul,  the  psjee  oaght  to  retain  the  note ;  and  if  he  should  bring 
an  action  upon  it,  the  note  should  be  taken  in  oonnection  with  the  agree- 
nenti  so  as  to  prevent  bis  recovery.    Ikimishn  v.  BsoMit  10  J.  R.  198. 

As  Where  a  note  was  given  to  be  oflbred  by  the  payee  ibrdiscOQnt  on  ce^ 
Ma  terms^  not  appeaitng  on  the  free  of  tbe  note,  of  extended  credit  and  pap 
Bent  by  Instalmeuti,  and  the  prooeeds  to  be  applied  in  a  particular  manner, 
the  payee,  on  fiiiling  to  obtain  the  discount,  transferred  the  note,  with  notice 
of  the  agreement:  held,  that  the  indoraee  could  not  maintain  an  action. 
Id. 

If  a  sheril(  on  arresting  a  defbndant,  take  ih>m  him  the  promisBoiy  noM 
of  A.,  indovsed  by  the  defendant  in  blank  as  security,  the  assignment  or 
transit  is  illegal  and  void,  being  oontraiy  to  the  statute  concerning  sheriflb; 
and  in  an  action  by  the  sherifl;  as  indorsee  against  the  maker,  the  latter  may 
avaU  himself  of  the  fiict  to  detbat  the  action.    Btr<mg  v.  Trnkim,  3  J.  B.  9a 

A  note  made  by  an  administrator,  as  admlnirtrator,  by  which  he  promtaia 
to  pay,  &c.,  for  value  received  by  the  intestate  and  his  helia^  is  void,  for  want 
of  consideration.     Urn  S^  v.  Vanderpoeif  8  J.  R.  ISO. 

It  seemi^  that  a  note  given  for  a  pretended  title  is  not  void  in  the  hands 
of  an  Indorsee.    Baker  v.  Arnolds,  8  OaL  B.  8T9. 

It  seems,  that  a  note  given  by  a  devisor  in  bis  lifetime  to  Secnre  a  deviUM 
In  a  wiU.  against  the  alteration  or  revocation  of  the  will,  is  withont  oonsiden^ 
tion  and  void.     WuieheU  v.  Latham,  6  Cow.  683. 

Where  the  owner  of  a  slave  told  him,  that  if  he  could  procure  good  notes 
for  $200,  Ao,  he  would  immediately  manumit  and  set  him  free ;  and  the  alave 
procured  the  notes  and  delivered  them  to  hia  master,  who  delivered  a  deed 
ol  manumission,  and  procured  a  regular  certificate  from  the  overseers  of  the 
poor,  according  to  the  statute,  but  refused  to  deliver  the  deed  to  the  skve 
and  kept  it  two  yeara^  during  whksh  time  he  held  him  as  a  slave.  In  aa 
action  brought  on  one  of  tiie  notes,  against  the  maker,  held  that  there  was 
a  foilore  of  the  oonsideration,  and  the  plaintiff  oould  not  recover.  /Vtry  ib 
OrM^,  19  J.  B.  62.    K.  t.  Dig.,  vol  1,  p.  288,  ef  Mf. 
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Ely  ^.  Van  Beuren. 


Ely  against  Van  Beurek. 

After  verdfct  in  a  jutttce's  court  hi  an  action  for  a  penaltj,  it  will  be  in- 
tended that  the  otibnoe  proved  was  snob  as  warranted  the  penaltf  de* 
efarvd  for,  and,  (Rerefore,  all  want  of  forrfa  in  the  declaration  cured.  In 
tneh  a  snit^  if  .onlj  a  portion  of  the  penalty  be  demanded,  it  will,  after 
Terdfct,  be  intended  the  residue  was  waived,  and  the  defendant  below 
cannot  assign  for  error  that  less  was  recovered  than  might  have  been 
staed  for.  Alleging  a  fhct,  which  is  no  offence,  and  for  which  damages 
appear  not  to  have  been  given,  is  not  error,  and  only  matter  of  aggrava- 
tion. 

On  certiorabi.  The  suit  below  was  tincler  the  16th 
section  of  the  act(a)  concerning  slaves  and  seryants,  to  re- 
cover the  penalty  of  12  dollars  and  50  cents,  for  trading 
with  the  slave  of  the  plaintiff.  The  declaration  was  for 
tttly  12  dollars  and  60  cents,  stating  the  trading  to  be  the 
anfiodnt  of  two  dollars,  and  that  the  defendant  had  also 
inoculated  the  child  of  his  slave. 

The  errors  submitfed  were,  1.  That  the  kinds  of  goods 
sold  were  not  set  forth.  It  might  have  been  liquor ;  and 
then,  under  the  15th  section,  the  penalty  was  only  five 
dollars;  2.  That  the  plaintiff  should  also  have  declared 
for  the  treble  value  of  the  articles  traded  in ;  the  action 
having  been  foip  only  half  of  the  forfeitures  incurred,  for 
the  two  sums  of  12  dollars  and  50  cents^  and  the  trebfe 
value  of  the  goods,  make  but  one  penalty ;  8.  That  tbe 
inoculation  complained  of  was  no  odence. 

Per  Ouriam,  We  must,  after  trial,  intend  that  the  tid- 
ing was  shown  by  proof  to  be  within  the  16th  section,  aad 
was  not  for  strong  liquor.  As  to  the  suit  being  for  onljT 
a  part  of  the  penalty,  it  is  clear  that  the  plaintiff  was  enti- 
tled to  what  he  did  demand,  the  12  dollars  and  60  cents ; 
h6  might  have  waived  the  treble  damages^  as  be  had  a 
right  to  da,  and  the  defendant  below  cannot  coittplaiil  tiM 

(A)  I  Sev.  Lawi^  6id. 


2185  GASK8  IK  THB  SUPKBMB  COURT. 

Petne  y.  Woodwoith. 

the  plaintiff  bas  recovered  less  than  he  might  have  sued 
for.  The  parties  appeared  at  the  trial,  and  no  objection 
was  taken  to  the  form  of  the  declaration  ;  every  informa- 
lity of  it  is,  therefore,  cured ;  and  we  must  now  in- 
[•219]  tend  the  substance  of  it  was  proved.  *The  inocu- 
lation, therefore,  was  idle  and  null.  It  was  but 
mere  aggravation,  and,  as  only  a  single  penalty  was  reco- 
vered, it  is  evident  no  damages  were  given  on  that  account 

Judgment  affirmed. 


Petrie  against  WooiywoBTiL 

Where  a  name  appears  to  be  a  foreigrn  one,  a  Tariance  of  a  letter,  which,  ae- 
cording  to  the  pronunciation  of  that  language,  does  not  vaiy  the  sound, 
Is  not  a  mianomtr.  Declaring  for  damages  "  on  account  of  not  fulfilling 
a  contract  for  a  lot  of  land/'  in  a  certain  p]tipt,  ia^  before  a  justice^  suffi- 
oientlj  certain. 

In  error  on  eertiorari,  the  exceptions  were,  Ist.  That 
the  defendant  below  pleaded  in  abatement  a  misnomer^  in 
being  sued  as  Petri$  instead  of  Petrie;  2d.  That  the  de* 
daration  was  uncertain  and  insufficient 

Per  Curiam.  It  was  not  a  mianomer.  It  was  the  same 
surname,  with  the  misspelling  of  one  letter.  The  pronun- 
ciation would  still  be  the  same  in  French  as  the  name 
seems  to  import[l]    It  may  also  be  well  inferred  from  the 

[1]  The  New  York  Code  (sect  176)  provides:  when  the  plaintiff  shall  bo 
ignorant  of  the  name  of  a  defendant,  sucli  deft^ndant  roaj  be  designated  in 
anj  pleading  or  proceeding,  bj  any  name ;  and  when  liis  true  name  shall  be 
dUoorered,  the  pleading  or  proceeding  may  be  amended  accordingly. 

A  middle  letter  in  one's  name  being  no  part  thereof;  a  variance  in  this  re- 
qpect  between  a  written  contract  as  set  fortli  in  the  pleadings,  and  that  pro- 
duced In  evidence,  is  immaterial    Milk  v.  Christie,  1  Hill,  102. 

A  variance  in  the  name  of  a  oorporation  which  does  not  render  it  mate* 
flallj  different  in  substanoe  from  the  true  name  will  not  injure,  especially  ia 
proceedings  in  which  the  oorporation  is  not  a  party  to  the  record,  tht 
JfupU  V.  RunkU$,  9  J.  R.  147.    K.  T.  I)ig.»  vol  4^  p.  770,  f<Mg. 
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ICiuiny  ▼.  Dobiei 

return,  that  it  appeared  to  the  justice  that  the  defendant 
was  as  well  known  by  one  name  as  the  other,  if  they  be 
different ;  and  such  a  replication  to  such  a  plea  is  good. 
The  second  objection  has  no  weight  The  declaration  is 
good  enough.  It  was  "  for  damages,  on  account  of  the  de- 
fendant's not  fulfilling  a  contract  for  a  certain  lot  of  lease 
land,  lying  in  (German  Flats.''  We  are  of  opinion  that  the 
judgment  be  affirmed.[l] 


Mannt  cr^atn^^  Dobix. 

It  If  error  in  a  Jostioe  to  award  a  vmiret  on  a  defanlti  or  whan  a  dafendaal 
does  not  plead. 

On  certiobarl  The  defendant  below  refused  to  plead, 
on  which  the  justice  awarded  a  venire^  which  was  now  as- 
signed for  error. 

'Per  Curiam,  The  judgment  must  be  reyersed.  The 
reward  of  a  venire  was  erroneous.  It 'cannot  be  done  on  a 
judgment  by  default,  or  where  the  defendant  does  nol 
plead.    An  issue  must  be  joined. 

[1]  The  declaration  alleged  a  contract  to  seU  "  a  crop  of  hari^,  mppoMd 
to  be  about  nine  hundred  bushela,"  and  the  one  prodnoed  in  evidence  wafl^ 
to  sell  *'  a  crop  of  barley,  about  nine  hundred  bushels ;"  held,  not  a  material 
Tarianoe.     Ofonky  r.  Andenon^  1  HUl,  519. 

So  the  declaration  stating  a  contract  to  delirer  barl^  **oq  or  before  tha 
Ist  day  of  NoTember  ;'*  held,  not  a  material  yariance^  though  the  oontraofe 
giren  in  Evidence  was  to  deliver  the  barley  "  by"  that  day.    Id. 

A  variance  between  the  declaration  and  proof  must  be  objected  to  at  the 
trial,  and  if  not  objected  to  nt  that  Ume,  the  party  cannot  afterward  and! 
himself ofit    Pi3i;«  r.  Jboi^  16  J.  B.  210.    N.  Y.  Big^  toL  4^  p.  ttS. 
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Smith  y.  RichArdflotu 


SkptH  and  DsLAitATElt  against  BiaHAXDBOHf. 

H  ki  c9ii8oqaenoe  of  a  breach  of  contract  in  not  transporting  goods,  tliey  bi 
sent  by  another  conveyance,  and  lost,  damages  cannot  be  recovered  fot 
their  valne  as  at  the  port  of  destination,  nor  will  they  be  allowed  Ibr  te* 
'tersft  loeC  ia  cooieqnenoe  of  not  being  in  cash  ftr  tbem  al  the  time  wbe* 
tbey  otherwise  would  have  been  sold. 

OoLD  moved  to  set  aside  the  report  of  referees  in  this 
snit,  on  an  affidavit  stating,  that  it  was  instituted  to  recover 
damages  for  a  breach  of  contract,  in  not  transporting  5,000 
staves,  belonging  to  the  plaintiffs,  from  Chaumont,  in  the 
county  of  Oneida,  to  one  Esseltyne's,  on  the  river 
f*2203  •St  Lawrence,  in  consequence  of  which,  the  ptain^ 
.  tiffs  themselves  undertook  to  do  it,  at  an  nnosnal 
season  of  the  year;  and  in  the  attempt,  the  raft  was  cast 
away,  and  600  staves  lost  That  under  these  eircnmstan- 
ces,  the  referees^  in  assessing  the  damages,  estimated  them 
fit  the  full  value  which  the  staves  would  have  brought  at 
the  Montreal  or  Quebec  market,  and  reported  S41  dollani 
due.  This,  he  contended,  was,  in  the  first  place,  an  im- 
proper rule  to  go  by :  for,  should  even  the  defendant  b5 
liable  for  the  amount  of  the  staves  lost,  it  could  be  only 
for  so  much  as  they  were  worth  on  the  spot  where  they 
!ay.(a)  But,  secondly,  he  atgued,  that  the  report  ought  to 
have  been  for  damages  merely  on  account  of  the  breach 
of  the  (Sontract^  which  was  to  transport  for  87  dollars,  with- 
out any  regard  to  the  property  in  question  ;  especially  m 
tbeplaintifb  bad,  by  their  unwarrantable  conduct^  exposed 
it  to  unusual  and  excessive  risks. 

4 

(a)  Bat  for  goods  embessled  or  lost  on  a  voyage,  though  without  fraud  on 
the  part.ff  the  laaster,  he  is,  uder  the  bill  of  landing,  liable  to  damages  ae- 
oordlng  to  the  net  value  at  the  port  of  delivery.  Watkinaon  v.  Zattghion^  9 
Johns.  Rep.  S18,  see  also  EUM  and  Stewairi  v.  RuueU  and  Lewis,  10  Johns. 
Bep.  1,  as  to  liabOify  of  ownen  of  ressels  on  inland  waters  who  cany  Ibr 
liira. 


ALR4Jrr,  AuausT,  ism.  ^ 

'  teith  V,  Bicb»rdMii. 

J0Di(>^  contra^  urged,  that  the  action,  as  appeared  from 
thifi  declaration,  demanded  damages  for  five  several  reasons: 
1st  For  goods  sold  and  delivered;  2d.  For  the  loss  of  600 
fltaves ;  8d.  For  the  breach  of  the  contract^  in  consequence 
of  which  the  staves  could  not  be  delivered  in  season,  and 
thereby  the  plaintiffs  suffered  from  a  depreciation  in  the 
jDdarket;  4th.  For  a  loss  and  injury  sustained,  in  being 
4>bliged  to  transport  in  an  unfavorable  and  dangeroqs 
aeason,  at  greater  hazard  and  expense ;  5th.  Bj  way  of  ia- 
(erest  on  the  price  of  the  staves  from  the  time  when  thej 
would  have  been  disposed  of  to  that  at  which  they  were 
actually  lost  That,  therefore,  the  report  might  be  founded 
on  the  value  of  the  goods  sold,  and  as  the  sum  at  which 
the  referees  assessed  the  damages,  might  have  been  the  ac- 
tual loss  to  the  plaintiffs,  by  not  having  their  property  at 
market  in  due  season,  the  application  ought  not  to  be 
gumted. 

Oold,  in  reply.  The  goods  sold  and  delivered,  were  fur- 
nished in  payment  of  the  87  dollars  consideration  monej 
Ibr  transporting  the  stavea  Besides,  on  a  contriact  whero 
At  sum  paid  was  so  small,  it  is  contrary  to  all  reason 
to  make  the  party  to  perform  insure  the  articles  against 
the  hazards  of  the  voyage,  and  that,  too,  at  an  un- 
Masonable  period.  Nor  can  he,  with  greater  propriety,  be 
ealled  on  to  compensate  for  a  loss  of  market ;  for,  had  he 
entered  on  his  undertaking,  non  constat,  the  staves  would 
have  arrived. 

*ToMPKiNS,  J.,  delivered  the  opinion  of  the  [^21] 
court  The  ai&davit,  on  the  part  of  the  defend- 
ant, alleges  that  the  cause  of  action  presented  by  the  plain* 
tiffi  to  the  referees,  was  the  non-performance,  by  the  de- 
fendant, of  a  contract  to  transport  staves  belonging  to  the 
plaintiflfe. 

For  the  plaintiffs  it  is  alleged,  that  evidence  was  adduced 
bj  them  in  support  of  five  grounds  of  action*    The  first 
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8mHh  ▼.  Richardson. 

ground  it  was  iacambent  on  tbe  plaintiflis  to  prove,  in  order 
to  make  out  tbe  consideration  for  the  defendant's  promise 
which  is  stated  to  have  been  goods  sold  and  delivered; 
and  the  other  four  grounds  grow  out  of  the  special  con- 
tract   The  affidavits  are,  therefore,  reconcilable. 

We  are  inclined  to  think  the  referees  have  adopted  an 
incorrect  principle,  in  fixing  the  damageJs  of  the  plaintiflb. 
The  price  which  the  articles  to  be  transported  might  have 
brought  at  the  Quebec  or  Montreal  market,  is  too  uncertain 
and  unreasonable,  to  be  admitted  as  a  rule  of  damages^ 
neither  ought  the  referees  to  have  taken  into  the  account 
interest  upon  such  price. [1]     It  also  appears,  that  upon  the 

[I]  When  work  ia  done  under  a  special  contract  but  not  in  conformity  to 
it^  and  there  ia  a  recovery  against  a  party  who  is  not  in  fault,  an  ample  allow* 
ance  should  be  made  for  all  such  damages  as  the  defendant  has  sustained  by 
any  departure  (Vom  the  contract.    Ladue  v.  Seymour^  24  Wen.  60. 

The  damages  recoverable  against  carriers  for  the  negligent  loss  or  injoiy 
of  goods  entrusted  to  them  for  transportation,  are  to  be  ascertained  by  re- 
■orting  to  tbe  price,  which  goods  of  the  same  kind  and  qaality  bore  in  market 
at  the  time  the  injury  occurred;  and  this,  though  subsequent  experiments  in 
the  use  of  such  goods  have  resulted  in  showing,  that  the  market  pric«  wai 
olmost  wholly  imaginary,  their  real  valao  being  little  or  nothing.  Smith  ▼. 
OngUli,  3  Hill,  333.  8ee  SmUh  v.  Richardaon,  3  CaL  R.  219;  BraeUt'9. 
M'Nair,  14^  J.  B.  170;  Waikinson  v.  Laughton,  8  J.  B.  213;  EmoiY,  JRusatO^ 
10  J.  R.  1. 

Thus  in  an  action  against  common  carriers  for  a  negligent  injnry  to  a  quan- 
tity of  mulberry  trees  which  had  been  delivered  to  them  for  transportation, 
after  the  plaintiff  had  given  evidence  of  the  market  value  of  tbe  trees  at  the 
time  the  injury  occurred,  the  defendants  offered  to  prove,  that  trees  of  tbe 
same  species  had  since  been  ascertained,  from  actual  experiment,  to  be  of 
no  real  value— that  their  market  value  at  the  time  of  the  injury,  was  ficU- 
tious, — that  they  were  not  worth  cultivating  with  a  view  to  the  raising  of 
the  silk  worm,— that  those  in  question  were  purchased  by  the  pbiintiff  for 
the  purpose  of  growing  seedlings  for  sale,  and  that  thej  were  of  no  value  Sat 
such  purpose  the  next  year  afler  the  purchase ;  hold,  that  the  evidence  was 
inadmissible.    Id. 

Evidence  of  a  latent  defect  in  the  trees  in  question,  which  developed  itself 
after  the  injury  complained  of,  whereby  they  proved  inferior  in  value  to 
healthy  trees  of  tbe  same  species  would  have  been  admissible.    Id. 

In  cases  where  the  market  value  of  goods  is  tbe  proper  test  of  damages^ 
tbe  law  contemplates  a  range  of  the  entire  market  and  the  average  of  prioee 
as  thus  foond,  running  through  a  reasonable  period  of  Ume;  not  any  saddea 
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defendant's  failare  to  fulfil  his  engagemeDt,  the  staves  weie 
taken  into  the  possession  of  the  plaintiffs,  and  lost  by  them, 
in  attempting  totransport  them  at  an  unusual  and  very  dan- 
gerous season.  It  is,  therefore,  questionable,  whether  the 
entire  loss  of  the  staves  is  not  attributable  to  the  impni- 
dence  and  default  of  the  plaintiffs ;  but  even  if  the  defend- 
ant is  answerable  for  them,  the  value  of  the  staves  at  Ghau- 
mont^  and  not  the  possible  market  price  at  Quebec  or  3fon- 
treal,  ought  to  have  governed  the  referees.  We  are,  there- 
fore,  of  opinion,  the  defendant  ought  to  take  the  effect  of 
his  motion. 

Motion  granted. 


The  People  against  Smith. 

If  an  attorney  withhold  the  money  of  hte  client,  this  ooiut  will  aflbrd  rdtef 
in  a  sammary  way,  without  driving  the  client  to  an  action. 

Pendleton  having,  on  a  former  day,  obtained  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  the 
defendant^  for  appropriating  money  collected  for  his  client| 
who  was  in  prison,  now  moved  to  have  it  made  absolute ; 
and  in  support  of  the  application,  cited  Say.  61, 169 ;  4  * 
Burr.  2060;  Stra.  621,  and  1  Burr.  654. 

WoodSf  contra,  insisted  the  proceeding  was  unwarranted ; 
that  the  money  was  retained  for  costs  and  other 
demands,  *and  if  such  a  measure  was  adopted  it    [^222] 
would  be  placing  an  officer  of  the  court  in  a  worse 

and  transient  inflation  or  depreoaion  of  prices;  resalting  from  cnnsea  inde- 
pendent of  the  operations  of  lawftd  commerce.  SmiUh  y,  OrigUh^  3  Hill,  333. 
fleeFM  ▼.  Weniworih,  3  Cow,  82. 

The  price  paid  for  an  artide  by  m  party,  whose  damages  depends  upon  tha 
BBarket  value  of  it,  may  be  given  in  evidence  against  him  in  awertainisg 
LTaloa.    Id.    N.  Y.  Dig.,  ToL  3,  p^  646,  e<Mg. 
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flitnatipn  than  any  other  citisen,  as  he  would  thus  lose  thi 
benefit  of  a  trial  by  jury. 

Per  Curiam.  There  is  no  doabt  of  the  authority  of  the 
court  to  proceed  against  attorney s^  for  misbehavior,  in  this 
summary  way.  The  case  in  Say.  169,  is  in  point  The 
defendant's  conduct  has  been  so  very  improper,  that  we 
are  bound  to  interfere.  We,  accordingly,  by  a  special  rule, 
direct  that  he  exhibit  to  the  clerk  of  the  courts  in  Kew- 
Tork,  within  ten  days  his,  counter  demands  for  costs,  and, 
if  any  balance  appear  due,  on  liquidation  of  the  accounts, 
that  he  pay  it  in  twenty  days,  or  the  attachment  issue.  [1] 


Jackson,  ex  dem.  Wilbeb,  against  Brownsll. 

A  sherifTs  sa]e  of  lands  under  ^JifiLiR  not  void,  beoaoaeon  a  judgment  oonr 
laaaed  on  a  bond  given  by  a  man  otlierwiae  in  debt^  and  the  obligee  de- 
clare he  means  to  befriend  Uie  obligor  and  his  fiiroiljr,  one  of  whom  is  ac- 
cepted as  the  purchaser  under  the  execution,  without  paying  the  sheriff 
the  consideration  money,  and  the  family  of  the  obligor  continue  in  posse** 
sion  as  before.    AUter^  if  it  appear  the  bond  was  not  for  an  actual  debt 

Ik  sjEcncBNT,  the  lessor  of  the  plaintiff  made  title  un- 
der a  sheriff's  sale,  by  virtue  of  a  JL  fa.  issued  on  a  judg- 
ment against  George  Brownell,  signed  the  fifth  of  August, 
1801,  in  a  suit  instituted  before  October  term,  1800.  The 
defendant  relied  on  a  sale  by  virtue  of  SLjLfa.  upon  a  judg* 
ment  by  confession,  on  a  bond  for  4,000  dollars,  dated  the 
1st  of  October,  1800,  to  one  Bradford  Bichmond,  under 
whom  she  held. 

Upon  the  trial,  it  appeared  that  Richmond  himself  was 
a  man  of  no  property ;  but  that  he,  having  been  deputed  by 

[1]  Where  an  attorney  keeps  the  money  of  his  dient,  which  he  has  col- 
jMtsd,  without  a  legal  right  to  do  so,  he  will  be  compelled,  oa  motion,  lo  pay 
the  same,  with  the  damages  allowed  by  statute.  Dwm  t.  Vmmwmm,  9 
Howard^s  Hiss.  Bep.  579. 
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several  persons  to  recever  debts  dae  them  from  George 
Brownell,  had  taken  from  him  a  bond  and  warrant  of  at- 
torney for  the  various  amounts  on  which  the  judgment  by 
confession  had  been  obtained,  and  had  settled  with  the 
creditors  of  Brbwnell  for  their  respective  demands,  by 
giving  his  own  responsibilities.  That,"  however,  on  the  day 
of  sale,  ho  money  consideration  was  seen  to  pass  from  the  djs- 
lendant,  who  was  the  daughter  of  the  obligor,  to  Richmond,  • 
he  only  acknoi^ledging  her  bid,  and  giving  a  receipt  for 
4,000  dollars,  for  which  sum  there  was  a  report  she  had 
given  her  notes.  That,  from  the  conduct  of  Brownell's 
family  at  the  vendue,  there  seemed  to  be  no  uneasiness  of 
mind  at  the  circumstance  of  his  property  being  sold ;  6n 
the  contrary,  they  appeared  anxious  to  bring  it  as  much 
under  it  as  possible ;  and  that,  since  the  period  of" 
sale,  the  family  of  the  obligor  *had  resided  on  the  [*228] 
lands  in  question,  without  any  apparent  alteration 
in  the  manner  of  working  and  conducting  them,  from  that 
which  was  before  observed.  In  addition  to  these  facts,  it 
was  in  testimony,  that,  previous  to  the  auction,  Bichmond 
had  expressed  himself  in  a  very  friendly  way  with  respect 
to  the  obligor,  by  saying  he  did  not  wish  to  injure  him, 
.  and  intended  to  give  him  a  chance. 

From  these  circumstances,  it  was  contended  the  ^le  was 
fraudulent,  and  the  judge  charged,  that  if  the  jury  believed 
the  bond  and  warrant  of  attorney  were  given  to  Richmond 
upon  an  assurance  or  understanding  that,  on  the  conso- 
quent  sale  which  might  take  place,  some  favor  or  benefit 
should  be  shown  or  allowed  to  Brownell,  or  his  family ;  or 
that  therfe  was  any  secret  trust  or  confidence  between 
Browdell  and  Richmond  for  that  purpose,  it  would  be  evi- 
dence of  fraud  against  the  creditors;  and  although  the 
amount  for  which  the  bond  was  given  was  due,  their  verdict 
ought  to  be  for  the  plaintiff,  in  consequence  of  which  they 
80  found. 

It  was  now  submitted  to  the  court  whether  the  judge 

Vol.  III. 
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bad  not  misdirected  the  jury,  and  the  verdict,  they  in  con- 
sequence rendered,  ought  not  to  be  set  aside. 

Livingston,  J.,  delivered  the  opinion  of  the  court 
Were  it  certain  that  the  jury  proceeded  on  the  ground  of 
Richmond's  demand  being  fictitious,  we  should  not  disturb 
their  finding.  The  probability,  however,  is,  that  they 
acted  under  a  belief  of  Richmond's  having  promised,  or  that 
theie  was  an  understanding  between  the  parties,  that,  in 
the  disposal  of  his  property,  favors  hould  be  shown  to 
Brownell  and  his  family.  This  would  have  been  in  con- 
formity with  that  part  of  the  direction  of  the  learned  judge 
who  tried  the  cause,  which  is  supposed  to  be  incorrect 
Whether  it  were  so  or  not,'  will  now  be  examined.  Such 
understanding,  with  respect  to  personal  property,  it  is  con- 
ceded, would  have  been  fraudulent;  but  it  may  well  be 
doubted  whether  the  considerations,  which  govern  cases  of 
this  kind,  apply  to  real  estate8.[l]  These  arrangements 
between  debtor  and  creditor  are  not  deemed  fraudulent, 
because  of  any  illegality  in  the  transaction,  as  it  regards  the 
parties  themselves,  but  on  account  of  their  tendency  to  de- 
ceive and  impose  on  third  persons.    It  were  a  cruel  policy 

in  any  code  of  laws  to  interdict  every  species  of  fa- 
[*224]     vor  to  an  *unfortunate  debtor,  under  the  penalty 

of  vacating  all  securities  taken  on  those  term& 
On  the  contrary,  a  creditor  may  be  as  indulgent  and  show 
what  favor  he  pleases,  as  the  price  of  obtaining  security  on 
land  for  a  doubtful  debt ;  care  must  only  be  taken  that 
there  be  no  secret  understanding  constituting  a  trust  in  the 
creditor,  in  derogation  or  contravention  of  the  ostensible 
alienation,  or  the  transfer  will  be  deemed  a  cover  by  which 
other  creditors  will  not  be  prejudiced,  or,  in  other  words,  a 
change  of  estate  will  not,  under  such  circumstances,  be 

[1]  The  bare  fact  of  a  grantor  remaining  In  possession  of  lands,  conreyed 
bj  him  to  a  third  person,  is  not  enough,  unoorroborated  bj  other  clrcam- 
stances,  to  sabject  the  transaotion  to  the  imputaUon  of  fraud.  JSotry  t.  Ed' 
garUm,  *l  Wend.  269. 
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considered  as  having  taken  place.  But  nothing  of  this 
kind  occurred  here.  It  is  not  denied  that  tHe  land  passed 
by  the  sheriffs  deed  to  Richmond,  nor  pretended  that  he 
holds  it  in  trust  for  Brownell,  or  any  of  his  family,  out  only 
that  he  had  no  right  to  obtain  judgment,  on  a  promise  to 
permit  them  to  remain  in  possession,  on  terms  of  particu- 
lar favor.  In  this  promise  we  perceive  nothing  illegal.  If 
Richmond's  debt  were  in  danger,  and  he  could  not  ob- 
tain judgment  on  his  own  terms,  he  must  submit  to  those 
of  his  debtor,  who,  in  giving  a  new  security,  had  a  right 
to  make  the  best  bargain  he  could,  so  that  others  were  not 
defrauded.  What  was  to  have  prevented  Richmond's 
taking  a  mortgage  for  his  debt  on  this  very  property,  pay- 
able on  the  death  of  Bro^sv^nell,  and  with  an  express  agree- 
ment that  the  latter  should  enjoy  the  premises  during  his 
life,  or  for  a  shorter  period  ?  or  receiving  an  absolute  deed 
in  extinguishment  of  his  debt^  under  an  agreement  to  give 
a  lease  immediately  to  Brownell,  for  one  or  more  years,  or 
as  long  B3  he  might  live,  at  a  pepper-corn  per  annum  ? 
Agreements  of  this  nature  can  only  be  impeached  on  a  sup- 
position that  there  is  no  difference  between  such  cases  and 
that  of  Twyne.  A  moment's  consideration  must  convince 
us  of  the  contrary.  Besides  that,  Twyne  was  prosecuted 
on  the  13th  Eliz.  cap.  5,  for  making  and  publishing  a  fraud- 
ulent gift  of  goods;  not  one  of  the  badges  of  fraud  there 
relied  on  exists  here. 

1.  The  gift  in  that  case  was  general,  without  excepting 
apparel,  or  any  thing  of  necessity.  Here  was  no  gift  at 
all,  but  a  judgment  which  could  only  be  satisfied  by  a  sub- 
sequent public  sale,  and  of  so  much  property  only  as  might 
be  worth  the  debt. 

*2.  Twyne's  debtor  continued  in  possession,  used  [*225] 
the  goods  as  his  own,  and  thereby  defrauded  and 
deceived  those  with  whom  he  traded  This  could  not  hap- 
pen here.  The  defendant  held  the  premises  under  Rich- 
mond, and  paid  rent.  But  if  she  had  occupied  them  gratis, 
possession  of  real  property  is  not  considered  as  such  evi- . 
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dence  of  title,  as  to  giv^e  the  occupant  a  credit  in  conse- 
quence of  it.  The  party  may  be  a  tenant  of  the  lowest 
grade,  or  the  property  may  be  encumbered  beyond  ito 
worth,  which  is  oflen  the  case,  long  after  the  mortgagor's 
possession  continues.  The  reason,  therefore,  why  poitses* 
sion  of  goods  (which  is  generally  the  only  criterion  of  this 
species  of  property)  after  sale  is  considered  fraudulent,  fSeuls 
altogether  when  applied  to  lands. 

8.  In  Tvryne^a  Oaae,  the  gift  was  made  in  secret  This 
transaction  was  as  public,  as  matter  of  record,  and  a  sale  at 
auction  could  make  it. 

4.  It  was  also  made  pending  a  writ  This  does  not  ap- 
pear to  have  been  the  case  here.  A  debtor,  after  suit  by 
one  creditor,  has  undoubtedly  a  right,  where  no  bankrupt 
laws  interfere,  to  confess  Judgment  to  another,  or  to  giye  him 
any  other  preference  or  securitjr  he  pleases.  All  that  ap- 
pears  here  is,  that  Meeker's  suit  was  commenced  before  the 
third  Tuesday  of  October,  1800,  and  that  the  bond  to  Rich- 
mond was  executed  the  first  day  of  that  month,  so  that  the 
latter  may  have  been  prior  to  any  lis  pendens  against 
Brown^ll. 

The  two  last  indicia  of  fraud  in  Twynis  Case  were  a 
trust  between  him  and  his  debtor,  and  the  gift's  stating  on 
its  face,  that  it  was  made  honestly,  truly,  and  bona  fids. 
Neither  of  these  marks  appear  here. 

Our  opinion,  therefore,  is,  that  no  assurance  by  Bich- 
mond  to  show  favor  to  Brownell  or  his  family,  as  &r  a9  it 
respected  his  real  estate,  or  any  secret  trust  or  understand- 
ing between  them,  for  that  purpose,  can  avoid  the  judg- 
ment or  sale  made  under  it  It  will  always  be  borne  in 
mind,  that  a  conveyance  was  not  to  be  made  by  Brownell 
himself  to  Richmond,  whicli  would  have  put  it  in  his 
power  to  aliene  a  valuable  estate,  for  a  trifling  debt,  but 
that  it  was  to  proceed,  and  that  after  public  adver- 
[*226]  tisement^  from  a  ^public  and  sworn  officer.  At 
this  vendue  any  one  coiOid  bid,  and  his  other  cre- 
ditors might  have  prevented  the  land  selling  for  less  than 
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its  value.  Not  having  done  this,  they  have  no  right  to 
complain  of  the  price,  or  of  the  indulgence  shown  to  the 
former  proprietor  or  his  family.[l] 

t(evr  trial,  with  costs  to  abide  the  event  of  the  suit. 

[I]  Where  a  Judgment  was  confessed  by  a  party,  after  an  injtinetioti  bad 
been  granted  against  him  in  chancery,  interdicting  all  conveyances,  ftc,  but 
it  the  time  of  the  service  of  tlie  subpcena^  did  not  appear,  nor  was  actnal 
notice  givon  to  the  plaint! fik,  to  whom  the  judgment  had  been  confessed,  ^ 
fere  !t  had  been  docketed ;  a  sale  under  it  was  held  valid,  notwithstanding., 
ttke  Us  pendent.    Jackson  v.  Boiberis,  1  Wen.  478. 

Where  the  defendant  has  no  title  to  land  sold  on  a  yi  /l,  for  which  the 
i/htrW  has  given  a  certificate  of  sale  to  the  purchaser,  and  indorsed  the  sum 
bid  on  the  ft.  fa.,  relief  will  not  be  granted  on  motion,  but  the  purchaser 
should  go  to  a  court  of  equity.    Lansing  v.  QuackenbusTi^  6  Cow.  38. 

An  agreement  between  persons  having  separate  and  disthict  interest^  not 
to  bid  against  each  other  at  a  sheriffs  sale,  but  to  divide  the  profits  of  the 
purchase,  is  against  public  policy ;  and  is  fraud  upon  other  persons  interested 
in  the  sale.    Id. 

It  seems,  that  an  attorney  who  issues  an  execution  cannot  become  a  pnp* 
chaser  at  the  sheriff's  sale,  either  on  his  own  account,  or  as  the  agent  of  ft 
third  person,  without  the  consent^  and  against  the  interest  of  his  dient,  and 
leaving  the  client*s  debt  unsatisfied.    Id. 

Where  the  client  himself  is  not  prohibited  from  purchasing,  the  attorney 
may  purchase,  with  his  aissent ;  and  neither  the  defendant  in  the  execution 
■or  a  tliird  person  can  object  to  the  validity  of  such  a  porobase.    Id. 

A  purchase  made  by  a  person  standing  in  the  execution  of  agent  or  trustee 
for  the  sale,  however  &ir  and  honest  it  may  have  been,  must  be  set  aside  on 
tiie  application  of  the  cestui  que  trust,  or  principal ;  if  such  application  is  mads 
Within  a  reasonable  time.    Id. 

If  the  application  is  not  made  within  a  reasonable  time^  it  will  be  oon- 
sidered  as  a  waiver  or  abandonment  of  the  right    Id. 

What  shall  be  deemed  a  reasonable  time  has  not  been  settled  by  any  fixed 
rule ;  and  seems  to  depend  upon  the  exercise  of  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of  each  particular  case.    Id. 

A  person  who  is  incapaciated  Grora.  purchasing  on  his  own  account  cannot 
purchase  as  the  agent  of  a  third  person ;  neither  can  he  become  a  purchaser 
through  the  intervention  of  another.    Id.    N.  Y.  Dig.,  v<^  4^  p^  1107,  «f  Mg 
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LiOTARD,    D.  W.   Crommelin,   and  B.  L  CROiiifSLar 
against  Graves. 

If  a  Tesael  be  destined  for  a  port  which  is  suspected  to  be  blockaded  bj  the 
Britiah,  with  directions  to  call  at  a  particular  place  for  the  orders  of  the 
oorrespondent  residing  at  the  blockaded  port,  and  to  whom  she  is  unqusU- 
fiedly  addressed,  it  is  not  a  breach  of  duty  in  him  to  order  the  Tessel  to  bis 
own  port ;  and  if  she  be  taken  in  going  there,  and  condemned  for  being 
guilty  of  a  breach  of  blockade,  the  correspondent)  if  he  appear  to  haye 
acted  in  good  faith,  will  not  be  liable.  On  an  open  aocoont  current,  uite- 
nst  is  not  allowable,  unless  bj  the  custom  of  the  trade  or  private  agree- 


Assumpsit  to  reooyer  the  balance  of  an  account  current, 
the  amount  of  which  was  allowed  to  be  just,  provided  the 
plaintiff  were  entitled  to  compound  interest  on  the  an- 
nual rests,  and  had  not  made  themselves  liable  for  the  value 
of  a  cargo  consigned  to  them  by  the  defendant  and  George 
Bamewall.  To  ascertain  these  points,  the  case  which  had 
been  referred  to  arbitration  by  consent,  now  came  up  for 
the  direction  of  the  court  on  the  points  of  law,  all  objec- 
tions as  to  the  right  of  setting  off  the  misfeasance  of  the 
plaintiffs  being  waived. 

From  the  voluminous  correspondence  spread  before  the 
court,  and  admitted  as  true,  the  following  appeared  to  be 
the  facts  principally  relied  on. 

Upon  the  24th  of  July,  1798,  the  plaintiffs  received  a 
letter  from  the  defendant  and  his  then  partner,  Mr.  Vos^ 
dated  the  14th  of  June  preceding,  which  said,  "  We  have 
found  a  ship  which  shall  be  the  bearer  of  51  casks,  &c.  It 
is  the  brig  Columbia,  which,  it  is  thought,  will  sail  the  24th 
instant.  The  insurances  will  be  made  here,  but  our  under- 
writers would  not  do  it,  unless  with  the  clause  that  the  wax 
risks  shall  terminate  with  the  dropping  of  the  anchor  in 
the  Texel.  Therefore,  be  cautious,  and  take  seasonable 
measures  to  cover  us  if  there  should  be  an  open  rupture 
between  you  and  your  sister  republic,  and  this  republiC| 
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irliich,  in  our  opinion,  is  unavoidable.  Perhaps  the  con- 
45emed  will  let  her  run  into  Hamburgh  for  your  orders, 
which  give,  in  every  event,  to  Boue  &  Co.,  for  the  vessel 
and  cargo  are  under  our  direction.  Should  the  one  or  the 
other  come  to  you,  prepare  yourself  to  expedite 
her  with  all  despatch,  with  200  pipes  of  *gin  (pre-  [*227] 
ferably  from  Shimmel)  and  such  other  goods  as 
we  shall  advise  you.  If  we  have  any  thing  in  your  hands, 
be  careful,  in  the  name  of  heaven,  to  get  it  out  of  the 
country  before  a  confiscation  of  our  property  may  take 
place."  In  consequence  of  this  letter,  the  plaintiffs,  on  the 
4th  of  August)  wrote  to  Boue  Sc  Co.,  thus :  "  Messrs.  Vos 
&  Graves,  of  New  York,  have  shipped  on  board  the  brig 
Columbia  51,  &c.,  intended  for  us.  From  the  manner  in 
which  these  friends  write  us,  it  is  possible  the  vessel  may 
come  to  you,  but  they  signify  to  us  positively,  that  the 
captain  must  follow  the  orders  we  shall  give  you;  if, 
therefore,  he  arrive  in  your  port,  and  the  winds  remain  as 
at  present,  which  circumstance  naturally  drives  the  Eng* 
lish  off  our  coast,  you  will  have  the  goodness  immedi* 
ately  to  order  him  for  this  plj^ce,  where  he  will  enter  with-. 
out  hindrance,  as  has  lately  been  the  case  with  other 
American  vessels.  But  for  the  purpose  of  your  orders 
reaching  the  captain  without  delay,  we  request  you  to 
transmit  them  to  him  at  the  mouth  of  the  river,  so  that 
he  may  receive  them  immediately."  These  instructions 
were  punctually  followed  by  Boue  k  Co.,  who,  on  the  arri- 
val of  the  Columbia  at  Cruxhaven,-  forwarded  to  Weeks^ 
her  master,  the  directions  given  to  the  plaintiff.  On  re- 
ceipt of  them,  Weeks,  unwilling  to  comply  with  their  con- 
tents, repaired  to  Hamburgh  (after  forwarding  a  letter  from 
the  defendant  to  Liotard  &  Co.,)  to  converse  with  Boue  k 
Co.,  on  the  propriety  of  adhering  to  the  orders,  and  Boue 
&  Co.  advised  waiting  eight  days,  to  afford  an  opportunity 
of  communicating  with  Liotard  &  Co.,  on  the  'occasion. 
This  Weeks  refused  to  do,  unless  Boue  &  Co.  would  give 
bim  a  written  injunction  to  that  effect    They  declining  to 
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do  this,  he,  in  obedience  to  the  directions  tranamitted  bj 
Bone  &  Go,,  sailed  for  Amsterdam,  though  he  knew  it  to 
be  blockaded,  and  was,  on  the  20th  of  August,  taken  hj 
a  British  frigate,  and  sent  into  Yarmouth.  On  the  verj 
day  of  the  capture,  the  plaintiffs  receired  the  letter  fi>r^ 
warded  to  them  by  Weeks  from  Cruxhayen,  dated  the  SOtk 
of  June  antecedent,  in  which  the  defendant  and  his  part- 
ner say,  "  the  brig  Columbia,  Benjamin  Weeks  master, 
with  her  cargo  bound  to  your  port,  we  have  consigned  to 

you ;  but,  from  motives  of  precaution,  and  with 
[*229]    the  consent  of  *the  underwriters,  she  will  touch 

at  Hamburgh  for  your  orders.  Immediately  on 
receiving  the  present,  you  are  to  ascertain  :  1st.  Whether 
your  ports  are  in  a  state  of  blockade ;  2d.  Whether  Ame* 
rican  property  will  be  safe  in  your  port.,  and  on  shore,  dur- 
ing the  Columbia's  stay  with  you.  If  you  have  the  least 
apprehension  respecting  ttie  latter,  or  if  the  former  is  ac- 
tually  the  case,  the  Columbia  is  to  unload  and  sell  her 
cargo  at  Hamburgh,  and  your  Mends  must  despatch  her 
immediately  for  this  place,  with  100  pipes  of  gin,  te. 
Confiding  in  your  good  judgment  to  act  for  the  best  of  our 
interest,  we  remain,"  &c. 

Upon  the  21st  of  August^  the  plainti&  wrote  to  Boue 
k  Co.,  the  following  letter :  ''  We  have,  since  our  last,  re« 
ceived  the  honor  of  your's  of  the  17th  instant,  by  which  we 
learn,  with  much  pleasure,  that  the  ship  Columbia,  B.  Wecka^ 
of  New  York,  is  safe  arrived  in  your  river.  We  find  that 
having  received  your  letter  at  Cruxhaven,  he  had  left  his 
vessel  there,  and  proceeded  in  person  to  see  you,  for  the 
purpose  of  receiving  your  orders.  That,  notwithstanding 
his  disinclination  for  going  into  the  Tezel,  on  seeing  your 
orders,  he  prepared  to  return  to  Cruxhaven,  and  try  his 
luck.  It  would  afford  us  much  pleasure  if  he  proceeded 
to  enter.  However,  if  we  had  received  sooner  the  letter 
last  forwarded  us  from  Messrs.  Yos  k  G-raves,  we  should, 
considering  the  modifications  therein  contained  of  their 
former  orders,  have  requested  you  to  ascertain  precisely 
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whether  he  could  have  proceeded  through  the  Wadden 
If  not,  you  might  have  procured  him  other  papers,  and 
lent  hiin  to  the  port  of  Delfziel,  taking  care  to  give  him 
a  good  pilot  to  carry  him  there.  If,  at  the  receipt  of  this, 
he  shall  not  have  yet  eailed,  you  may  still  try  to  prevail 
upon  him  to  adopt  this  measure,  which  will  likewise  be 
proper,  in  case  he  happens  to  be  sent  off,  on  attempting 
to  enter  our  ports.  But  if  you  can  noways  induce  him  to 
do  so,  then  y9u  may  unload  the  cargo,  and  send  it  to  us, 
through  the  Wadden,  as  soon  as  possible,  and  we  will 
avail  ourselves  of  the  same  channel,  and  send  him 
his  return  cargo,  of  which  we  will  give  *you  the  [*229] 
particulars.  We  thank  you  for  the  precision  with 
which  you  have  executed  our  orders.  Upon  the  27th  of 
August  the  plaintiff  received  from  the  defendant  and 
his  partner,  a  letter  dated  the  29th  of  the  aiitecedent 
June,  saying,  "We  have  the  pleasure  to  enclose  a  bill  of 
lading  and  invoice  of  the  cargo  of  brig  Columbia,  Benjamin 
Weeks  master,  bound  to  your  port,  and  on  our  account  con- 
signed  to  you.  Please  to  dispose  of  the  same  to  the  best 
advantage,  and  lose  no  time  in  reloading  this  vessel  with 
150  pipes  of  gin,  &c.  As  to  the  quantity,  you  may  add  or 
diminish  so  as  to  make  the  invoice  amount  to  about  60  or 
65,000  dollars;  and  whatever  the  sales  of  the  outward 
^  cargo  will  amount  more,  you  will  place  to  account,  &c. 
Should  the  forementioned  goods  not  fill  the  brig,  you  may 
augment  the  gin.  Tou  will  be  careful  to  advise  us,  by 
different  opportunities,  of  the  probable  amount  of  the  re- 
turn cargo,  and  the  time  when  she  is  likely  to  sail,  in  order 
to  make  insurances  here.  We  enclose  a  price  current  for 
the  information  of  you  and  your  friends,  which  will  enable 
you  to  augment  or  diminish  in  the  quantity  of  those 
articles  we  order  according  to  the  price  it  bears  with  you, 
Aot  losing  sight  of  our  intentions  to  have  the  Columbia 
return  with  a  full  cargo;  aud,  respecting  French  brandy, 
we  have  to  observe,  that  we  would  give  it  the  preference  to 
gin,  if  a  pipe  of  the  former  was  to  cost  26  per  cent,  more 
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than  the  latter.  There  are  70  shocks  of  casks,  which 
formerly  held  gin,  if  there  is  time  sufficient  to  have  them 
coopered,  we  would  rather  have  the  gin  you  send  started  in 
^theni,.as  it  keeps  the  spirit  clear,  or  you  wUl  have  it  in  your 
pOTjgRf  to  dispose  of  them  to  advantage.  Captain  Weeks 
m^be  in  want  of  some  new  rigging  and  sails,  with  which 
pl^^  to  supply  him ;  but  let  all  needless  expenses  be 
avoided.  Eelying  on  your  zeal  for  our  interest,  we  re* 
;nain/'  &c.  Soon  after  this,  the  news  of  the  capture  of  the 
Columbia  having  reached  the  plaintiff  they  entered  into  a 
long  exculpatory  correspondence  with  the  defendant,  who 
received  from  Boue  &  Co.  a  detail  of  the  transactions, 
showing  that  no  blame  could  attach  on  them,  as  they  did 

no  more  than  communicate  the  orders  they  re- 
[*230]     ceived.     The  whole,  however,  terminated  in  *the 

defendant's  claiming  from  the  plain ti£&,  on  con- 
demnation of  the  ship  and  cargo,  their  prime  costs  vrith 
charges,  giving  them  credit  for  the  sums  received  from  the 
insurers  in  America,  after  deducting  law  expenses,  and 
debiting  them  with  the  amount  of  the  subscriptions  of  those 
underwriters  who  had  failed.  The  right  to.  sail  for  Am- 
sterdam, though  blockaded,  had  been  acknowledged  by  the 
opinion  of  counsel  taken  on  the  subject  and  communicated 
to  the  parties  in  the  suit. 

It  was  agreed  that  the  grounds  of  the  sentence  of  the 
British  court  of  admirality,  as  stated  in  the  case  of  the 
Columbia,  Weeks  master,  in  1  Bob.  Adm.  Rep.  154,  should 
be  used  as  evidence,  in  the  same  nianner  as  a  regular  ex- 
emplification of  the  decree.  If  the  plaintiff  were  not  liable 
for  the  value  of  the  vessel,  &c.,  then, It  was  admitted,  the 
defendant  would  be  entitled  to  half  the  amount  of  certain 
policies  effected  by  Liotard  &  Co.  in  Amsterdam,  and  re- 
sponsible for  advances  to  Weeks,  and  other  disbursements 
in  London,  while  prosecuting  the  claim  and  appeal  there ; 
but,  on  the  other  hand,  should  they  be  answerable,  it  was 
conceded  the  policies  wduld  enure  to  their  benefit,  and  the 
advances  and  disbursements  be  at  their  door. 
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Higgs^  for  the  plaintiffs,  contended,  that  they  had,  under 
the  words  of  the  defendant's  letter  of  the  14th  of  June,  a 
general  discretionary  power  over  the  whole  consignment. 
The  going  to  Hamburgh  was  for  the  purpose  of  receiving 
directions  whether  vessel  and  cargo,  or  the  one  '*  or  the 
other,"  should  proceed  to  Amsterdam,  and  Boue  &•  Co. 
were  constituted  by  the  defendant  himself,  his  agent  for 
carrying  into  effect  the  instructions  Liotard  &  Co.  might 
give.  If,  therefore,  any  inconvenience  arose  from  the  man- 
ner in  which  those  •instructions  were  executed,  it  was  at- 
tributable to  Boue  &  Co.,  the  agents  of  the  defendant^  and 
the  plaintiff,  consequently,  not  liable.  To  still  further 
prove  that  it  was  the  intention  of  the  defendant  to  confer 
this  general  authority,  his  expressions  in  the  next  written 
letter  of  the  27th  of  June  might,  he  said,  be  resorted  to.  The 
vessel  is  there  described  as  "  bound  to"  Amsterdam.  The 
return  cargo  was  to  be  purchased  there,  and  even  that  mod- 
ified accordingto  the  judgment  of  the  plaintiff,  '*on 
whose  zeal  for  their  ^interest  the  defendant  and  p231] 
his  partner  relied."  In  order  to  establish  Amster- 
dam to  be  the  port  of  ultimate  destination,  he  read  from 
the  correspondence  part  of  a  letter  from  Bamewall,  dated 
9th  July,  1798,  saying,  "  In  conjunction  with  our  conunon 
friends,  Messrs.  Yos  &  Graves^  I  have  loaded  the  brig  Co* 
lumbia,  "Weeks,  with  a  cargo  of  sugar,  &a,  for  your  address, 
but  from  motives  of  precaution,  under  existing  circumstah* 
ces,  we  have  ordered  the  vessel  to  touch  at  Hamburgh  for 
your  advice,  and  trust  it  will  be  such  as  to  encourage  to 
proceed  to  your  city."  This,  he  argued,  evinced  the  contin- 
uance of  the  intention  to  go  into  the  Texel,  and  though  it 
might  be  urged  that  the  letter  of  Barnewall,  begs  the 
plaintifis  ''  to  follow  the  instructiot)s"  of  the  defendant,  yet 
those  contained  in  theirs  of  the  80th  of  June  had  not  been 
received  when  the  orders  to  Weeks  were  given.  It  was 
fair,  therefore,  to  refer  to  the  words  of  Barnewall,  as  ex- 
planatory of  the  original  views  of  the  defendant,  in  conform- 
ity to  which,  the  plaintiff  had  directed  the  proceeding  to 
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Amsterdam.  It  was  not  till  after  they  had  done  so  thai 
the  qualifying  epistle  from  the  defendant  came  to  hand.  Of 
oourse  its  contents  could  not  affect  the  present  question* 
Instantly,  however,  on  its  receipt,  the  plaintiflfe  wrote  to 
Boue  &  Co.,  giving  fresh  orders,  which  had  in  view  tho 
bringing  to  Amsterdam  the  cargo,  without  incurring  the 
risk  of  capture,  as.  If  that  could  be  avoided,  the  sole  inter- 
diction  of  the  defendant  was  in  case  it  would  not,  when 
there,  be  safe  from  confiscation.  This  active  behavior  of 
the  plaintiffs  showed  their  vigilant  attention  to  the  defend- 
ant's interest ;  and  to  charge  an  agent  of  mismanagement| 
there  must  be  a  violation  of  positive,  explicit  orders,  or  a 
gross  negligence.  But  in  whatever  light  the  second  direc 
tions  to  Boue  &  Co.  were  viewed  was  immaterial,  as  the 
vessel  had  sailed  under  those  first  given ;  and  if  they  were 
the  result  of  an  honest  bona  Jide  conduct^  Liotard  &  Co. 
were  exonerated  from  all  consequencea  What  did  ensue 
might,  in  fact,  iave  been  prevented  had  Boue  i  Co.,  ihp 
nominated  agents  of  the  defendant  at  Hamburgh,  duly  ex- 
erted themselves.  They  knew  of  the  danger  to  whict 
sailing  for  the  Texel  would  expose,  and  yet  refused  to  give 

the  captain  a  written  order  to  stay,  only  so  long  as 
[*282]    was  necessary  *to  consult  tbe  plaintiflfe.    This 

took  away  from  Liotard  &  Co.  all  power  of  avert- 
ing the  accident  which  happened,  and,  as  done  by  the  agent 
of  the  defendant,  to  him  the  loss  must  be  attributed.  If 
to  the  plainti^,  they  are  answerable  only  for  prime  costs  and 
charges,  not  for  profits.  On  the  point  of  interest,  he  said,  that 
in  accounts  with  British  merchants,  custom  had  sanctioned 
the  practice  here  adopted ;  it  was  the  constant  mode  witb- 
tbem  to  charge  interest  on  the  amount  of  the  disbursements 
of  each  year,  and  carry  it  into  the  balance  they  then  struck, 
which  sum,  thus  compounded,  formed  the  principal,  where- 
on interest  was  calculated  for  tbe  ensuing  year.  Whether 
this  was  a  usage  to  be  proved  and  decided  by  the  refereesi 
or  a  matter  of  law  arising  from  the  fact  of  so  much  being 
due  at  a  fixed  time,  was  for  the  court  to  determine. 
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Badcliff  and  Ilqffman  argued,  contra,  that  as  there  was 
no  agreement  between  the  parties  to  shdw  interest  shoald 
be  allowed,  bor  usage  of  trade  mentioned  in  the  case,  the 
court  must  decide  the  naked  question,  whether  interest 
were  recoverable  on  a  simple  account  current?  If  held  io 
be  so  in  this  case,  it  most  be  so  in  all ;  and  to  entitle  to  it, 
there  need  not  be  either  a  stated  or  settled,  but  merely  a 
rendered  account.  As  to  the  plaintiffs'  liability,  independ- 
ent of  any  orders,  they  were  responsible  for  the  amount  of 
vessel  and  cargo,  even  under  that  discretionary  power 
urged  in  their  excuQje.  It  appeared,  from  the  facts  detailed^ 
that  they  were  the  general  agents  of  the  defendant.  It  was 
their  duty,  then,  to  prudently  manage  the  shipments  made 
to  them,  without  any  exposition  to  unnecessary  dangers. 
Common  reason  would  prohibit  forwarding  a  consignment 
to  a  blockaded  port  It  was  no  answer  to  say  that  the  one 
by  the  Columbia  being  addressed  to  them,  was  sent  to  a 
port  so  situated.  That  circumstance  was  not  known  to  the 
defendant  when  the  vessel  sailed ;  the  plaintiffs,  however, 
were  well  acquainted  with  it,  as  appears  from  the  letter  of 
the  4lh  of  August  to  Boue  &  Co.,  and  the  report  of  the  case 
of  the  Columbia,  in  1  Rob.  Ad.  Eep.  154.  To  enable  them 
to  guard  against  all  unknown  danger9  attending  the  entry 
of  the  Texel,  was  the  reason  why  the  brig  was  sent  to 
Hamburgh  for  orders.  Nothing  less  than  a  pos- 
itive direction  *could  justify  sending  a  ship,  or  her  [*23S} 
cargo,  to  a  blockaded  port ;  for  the  egress  is  as 
hazardous  as  the  ingress.*  The  loading  taken  on  board,  after 
knowledge  of  the  blockade,  would,  by  the  law  of  nations^ 
be  confiscable.  The  Frederick  Molke^  1  Bob.  36,  150. 
Vrow  Jvdiih,  It  was,  therefore,  particularly  ordered  by 
the  defendanti,  that  if  Amsterdam  was  blockaded,  the  cargo 
should  be  sold  at  Hamburgh,  and  ''the  friends  of  the 
plaintiff  dispatch  her  immediately."  This  was  done  ta 
avoid  the  penalty  of  taking  aboard  a  cargo  from  Amr 
sterdam.  After  receiving  this  prudent  direction,  what  ia 
the  conduct  of  the  plaintifEs  ?    They«  as  much  a9  iu  them 
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^  lies,  violate  their  orders,  and  write,  requesting  the  captain 
'  to  be  persuaded  t5  attempt  reaching  their  port  by  indirect 
means,  and  if  he  cannot  be  induced  to  that,  to  have  his 
cargo  forwarded  to  them,  that  they  might  sell  and  make 
j  the  returns.  Thus  encountering  the  very  risk  the  defend- 
ant meant  to  shun.  The  inference  is,  that  the  possession 
of  the  cargo  of  the  Columbia,  and  the  commissions  of  what 
she  would  take  back,  actuated  the  plaintiffs  to  measures  so 
evidently,  in  all  respects,  opposed  to  their  duty,  and  the 
interests  of  their  correspondence.  We  contend,  therefore, 
for  their  Usability,  not  only  to  the  amount  of  vessel  and 
cargo,  but  for  the  profits  which  might  have  been  made. 

Bensonin  reply.  The  manner  in  which  this  account  is 
made  out,  is  in  itself  a  proof  that  such  was  the  custom  be- 
tween the  plaintiffs  and  the  defendant  It  is,  therefore, 
from  the  fact  thus  appearing,  a  matter  of  law,  whether  in- 
terest be  due  or  not.  Under  the  general  discretionary  au- 
thority conferred  on  the  plaintiffs,  nothing  less  than  a 
fraudulent  act^  or  that  crassa  neffligentia,  which  amounts  to 
fraud,  would  piake  them  responsible.  This  flows  from  the 
nature  of  the  bailment  to  the  plaintifi&.  Besides,  their  or- 
ders were  only  in  aid  of  the  design  of  the  defendant,  to 
send  the  Columbia  to  a  blockaded  port.  It  cannot  be 
argued,  that  it  was  unlawful  for  Liotard  &  Co.  to  direct  the 
cargo,  or  the  vessel,  to  go  to  Amsterdam,  because  the  case 
of  Vos  <k  Graves  v.  The  United  Ins,  Company^  (1  Caines' 
Cases  in  Error,  vii.)  has  decided  that,  under  our  treaty 
with  Great  Britain,  the  defendant  himself  was  warranted 

in  sending  the  Columbia  for  that  port,  as,  till 
[*234]     warned  not  to  enter,  she  had  a  right  to  make  *the 

attempt  If  the  act  was  legal  in  the  principal,  it 
certainly  was  so  in  the  agent  It  matters  little  with  us, 
therefore,  what  is  the  English  law  on  the  subject  of  an 
American's  right  to  sail  to  a  blockaded  port ;  and,  since. 
the  decision  of  WiUiams  v.  Smithy  (2  Caines'  Rep.  1,)  if  the 
obeidiary  fleet  be  blown  off,  the  neuter  has  a  right  to  enter. 
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The  orders,  therefore,  of  the  plaintifl&  were  strictly  lawful, 
and  though  an  aocident  has  occurred,  yet,  as  it  was  in  en- 
deavoring to  comply  with  directions  the  plaintiffii  were 
authorized  to  give,  and  did  bona  fide  communicate,  no  lia- 
bility can  attach, 

Spencer,  J.  The  questions  submitted  by  the  case  are, 
Ist  Whether  the  allowance  of  interest  is  a  question  of 
law,  and  if  so,  whether  the  plaintiflS  are  entitled  to  it;  2nd. 
Whether  the  defendant  is  liable  for  certain  moneys  paid  by 
the  plaintiffs  in  London,  to  B.  Weeks,  master  of  the  brig 
Columbia ;  3rd.  Whether  the  defendant  is  entitled  to  one 
half  of  the  amount  of  insurance,  made  by  the  plaintiffs  on 
the  cargo  of  the  brig  Columbia,  or  to  what  part  thereof; 
4th.  Whether  the  plaintiffs  are  responsible  for  their  default 
or  mismanagement,  as  agents  or  consignees,  in  relation*  to 
the  capture  and  condemnation  of  the  said  brig  and  cargo, 
so  far  as  respects  the  one  half  thereof  owned  by  the  defend- 
ant. 

The  question  of  interest  is  a  question  of  law,  depending 
on  facts.  In  the  present  case,  the  facts  are  presented  in 
such  a  manner,  that,  without  applying  the  law  to  them,  I 
shall  content  myself  by  laying  down  principles,  and  leav- 
ing the  arbitrators  to  make  the  application.  For  goods 
sold  and  delivered,  unless  there  be  evidence  of  an  agree- 
ment to  pay  interest,  none  is  recoverable,  until  a  liquidation 
of  the  account  takes  place.  [1]     If  an  account  be  transmitted 

[1]  An  account  consiating  of  items  on  the  part  of  the  pIaintiS|  and  only  of 
credits  of  payments  on  the  part  of  the  defendant,  is  an  unliquidated  running 
acoount,  which  does  not  carry  interest,  without  an  agreement  either  expreoi 
or  implied.     Wood  v.  Hickok,  2  Wen.  501. 

The  testimony  of  a  witness,  that  it  is  the  uniform  practice  of  grocers  to 
charge  interest  on  goods  sold  after  ninety  days,  unless  a  special  agreement 
to  the  contrary  is  made,  docs  not  amount  to  proof  of  the  usage  of  a  parti- 
cular trade,. of  which  all  dealers  in  that  line  are  bound  to  take  notioe,  and 
are  presumed  to  be  informed.    Id. 

Interest  is  recoverable  on  contracts  for  the  payment  of  money,  from  the 
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by  a  creditor,  and  acquiesced  in,  or  assented  to,  by  his 
debtor,  it  becomes  thereby  liquidated,  and  interst  is  idlow- 
able.    On  money  advanced,  interest  is  legally  demandable. 

time  when  the  prindprd  ought  t6  have  been  paid.  WtUiam$  t.  Sherman,  1 
Wen.  109. 

Interest  ia  jiot  allowable  on  an  unliquidated  account  for  work,  labor  and 
serTicefl,  eepecially  where  the  account  was  not  rendered  before  suit  was 
broughti  and  where  a  greater  sum  was  claimed  than  was  allowed  after  a 
heariog  by  referees.    Doyle's  Adm'rs  v.  /SUL  Jame^  Chwreh,  7  Wen.  109. 

Interest  cannot  be  charged  for  forwarding  and  commission  merchants^ 
on  items  of  an  account  for  freight,  whar&rge  and  storage;  they  are  entitled 
to  interest  only  on  cash  adFances.     7h>Mer  t.  Orwni^  3  Wen.  413. 

Instead  of  allowing  interest  to  their  customers  on  moneys  receired,  it 
seems  they  may  apply  such  moneys  to  the  satisfluition  of  annual  balances, 
unless  otherwise  directed,  and  allow  interest  only  on  the  ezoess  beyond  the 
chargea    Id. 

The  courti  Sutherland,  said :  The  referees  allowed  the  defendant  interest 
on  oU  the  cafeh  paid  by  him  from  the  day  of  payment  If  there  was  no  ex* 
press  direction  on  the  part  of  the  defendant  as  to  the  application  of  his  pay- 
ments, (and  there  appears  to  haye  been  none,)  the  plaintiffs  had  a  right}  as 
I  apprehend,  to  apply  them,  in  the  first  instance,  to  such  part  of  their  ac- 
count as  they  thought  proper,  and  I  perceire  no  objection,  in  principle^  to 
the  referees  applying  those  payments  to  satisfying  the  annual  chai^ges^  as 
far  as  they  were  due  at  the  time,  and  allowing  interest  only  on  the  ezceei 
beyond  those  chargeSi  if  any.  The  manner  in  which  the  plaintiffii  kept  their 
account,  may  well  warrant  the  presumption  that  they  intended  so  to  apply 
the  payment  The  report  must,  therefore,  be  set  aside,  and  referred  back 
to  the  same  referees,  under  the  above  directions.    Id. 

In  a  leading  case^  an  account  current  bad  been  rendered  in  1797,  contain- 
ing a  charge  of  interest,  which  was  not  objected  to  in  the  succeeding  cor- 
respondence between  the  parties.  Spencer,  J.,  says,  that  for  goods  sold  and 
delivered,  unless  there  be  evidence  of  an  agreement  to  pay  interest,  none 
is  recoverable  until  liquidation ;  that  an  account  transmitted  to  a  debtor,  and 
acquiesced  in,  becomes  liquidated,  and  interest  is  allowable ;  that  on  money 
advanced  interest  is  legally  demandable ;  and  so  by  the  usage  of  a  particu- 
lar trade.  Thompson  J.,  said,  the  plalntiflb  had  a  right  to  charge  interest 
on  the  money  advanced ;  that  the  account  could  not  be  considered  settled, 
and  on  that  ground  carrying  interest  that  it  was  merely  an  account  current 
between  the  parties ;  and  unless  some  usage  or  practice  was  shown,  to  war* 
rant  the  allowance,  he  should  think  interest  ought  not  to  be  calculated,  ex* 
cept  on  the  money  advanced.  Livingston,  J.,  said,  if  there  be  no  special 
agreement  between  the  parties,  or  usage  of  trade  to  the  contrary,  it  ought 
to  be  allowed  on  all  moneys  advanced  from  their  respective  pajrments.  One 
account  is  rendered  as  early  as  1797,  in  which  interest  is  caksulated,  and 
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By  the  usage  of  a  particular  trade,  interest  may  be  allow- 
ed ;  and  if  it  ia  customary  to  allow  it  to  Amsterdam  mer- 
chants after  a  specific  time,  and  that  custom  is  generally 

jet  DO  objeccmn  is  made  to  it  in  the  succeeding  correspondence,  from  which 
I  conclude  such  charge  consisted  with  the  understanding  of  the  parties. 
Kent,  Gb.  J.,  said,  the  account  exhibited  is  not  an  eooount  liquidated,  but 
a  nalced  account  current ;  and  the  interest  is  allowable  only  on  such  item 
in  it  as  are  for  moneys  advanced,  except  the  usage  of  trade  has  proridfld 
some  particular  rules  on  the  subject    Liotard  t.  Cfravea,  8  Oal  R.  226. 

At  the  next  term,  another  case  was  decided.  It  did  not  state  any  taoH^ 
but  the  question  was  submitted,  whether  interest  could,  in  any  case,  be  »• 
covered  under  a  count  for  money  had  and  receive^.  Kent,  O.  J.,  delivered 
the  opinion  of  the  court,  that  interest  may  be  recovered  in  such  an  actkm. 
He  says,  there  may  be  cases  in  which  the  defendant  ought  to  reAind  the 
principal  merely ;  but  there  may  be  other  cases  in  which  he  ought^  «b  atquo 
et  b<nw^  to  refund  the  principal  with  interest  Bach  case  wHl  depend  upon 
the  justice  and  equity  arising  out  of  its  peculiar  circamstaBoee,  to  be  dii*^ 
eloeed  at  tlie  trial    Peace  y.  Barber,  3  Cat  B.  266. 

In  an  anonymous  case,  the  court  said  the  general  rule  is,  that  interest  it 
not  to  be  recovered  on  unliquidated  damages,  or  ibr  an  uncertain  demand. 
The  question  arose  in  an  action  upon  a  policy  of  insurance,  and  they  Maid  it 
was  a  case  for  the  discretion  of  a  jury.    IJ.  R.  816. 

So,  in  assumpsit  for  goods  sold ;  and  there  were  mutual  aooounts ;  but  do 
account  stated,  or  balance  struck.  The  court  said,  there  is  uothmg  in  the 
course  of  dealing  between  the  parties  from  which  an  intent  or  agreement  to 
allow  interest  can  be  inferred.  It  is,  therefore^  not  a  case  of  Interest  i/SN»- 
eS  T.  CfriswolfL  6  J.  R.  45. 

So,  where  the  plaintiff  bad  procured  an  appraisement  of  certain  buildings 
under  a  covenant  in  a  lease,  of  which  the  defendant  had  notice.  The  plain- 
tiff claimed  interest  on  the  appraisement;  but  the  court  said  U  was  not  con- 
clusive; that  the  value  of  the  buildings  was  open  Ibr  inquiry  «t  the  trial; 
and  the  damages  were,  therefore,  unliquidated ;  and  no  inlerest  was  reooyer- 
able.    BoUiday  y.  MdrshaU,  7  J.  R.  213. 

The  reason  why  the  oourt  would  not  give  Interest  till  rendering  the  ac- 
counts, was  that  the  plaintiffs  alone  knew  the  ihot  that  the  proceeds  of  the 
wine  did  not  reibburse  the  advances.    Kane  y.  Smith,  12  J.  R.  166. 

In  the  case  in  Cowen,  it  may  be  said,  that  Reid  alone  knew  he  had  not 
been  reimbursed  for  his  advances  by  the  proceeds  of  the  ghiss.  He  alone 
kept  the  books;  but  it  is  equally  certain  that  the  defendants  knew  of  his 
advances,  and  they  might  have  known  the  state  of  the  accounts  by  inapeot- 
ing  the  books.  They  often  held  their  meetings  at  Raid's  store,  where  the 
books  were  undoubtedly  kept    Reid  y.  Rents,  Olaes  F^Mdory,  3  Cow.  393. 

Although  Reid  had  the  means  of  asoertaining  the  true  state  of  the  aooounlB^ 
yet  he  had  not  the  sole  means.  The  defendants  were  equally  able  to  deleft 
mine,  by  an  inspection  of  the  books^  whether  he  had  been  reimbursed  for  his 
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understood,  it  may  be  dae  in  the  present  caae.  These 
observations  may  enable  the  arbitrators,  on  examining  ihe 
facts,  to  decide  the  question  of  interest 

ftdTMcea.  Tlie  cue  doea  not  inrorm  xm  that  any  intimatioa  was  given  bj 
Beid,  of  a  balance  doo  to  him  till  the  lat  of  Jannary,  1819,  though  tlie  factory 
waa  burnt  on  the  3d  of  ICay,  1816.  Nor  doea  it  appear,  that  before  the  I  at 
of  January,  1819,  any  atep  whaterer  waa  taken  by  the  defeodaata  to  aacer- 
tain  their  standing  with  Reid.  After  that  time,  Reid  alone  was  in  faulty  at 
he  neglected  to  Aimiah  an  account,  and  none  was  rendered  till  after  his 
death.  I  think,  therefore^  that  interest  ia  properly  chargeable  on  the  money* 
adranced,  from  the  time  of  auch  advancea  reapectively,  to  the  time  when 
there  was  an  attempt  by  the  defendants  to  liquidate  and  aettlethe  accouot  Id. 

Intereat  is  not  allowable  on  an  unliquidated  account  for  goods  sold  and  da- 
lirered,  where  no  bme  is  fixed  for  payment,  and  there  is  no  agreement  to  al- 
low interest  express  or  implied,     lueher  ▼.  Ives,  6  Cow.  193. 

A  merchant  or  manu&cturer  whose  uniform  custom  it  is,  afler  a  limited 
period  of  credit,  to  charge  intereat  upon  artidea  sold  or  manufactured  by  him, 
may  charge  interest  accordingly  to  those  who  are  in  the  habit  of  dealing 
with  him  with  a  knowledge  of  such  cuatom.    Bedb  t.  M'AHskr,  8  Wen.  109. 

Here  the  cuatom  was  proved ;  and  although,  as  a  general  principle^  run- 
ning accounts  do  not  draw  interest^  yet,  if  a  merchant  has  been  in  the  gene- 
ral practice  of  charging  interest  afler  a  limited  time,  those  who  deal  with 
him  with  a  knowledge  of  that  &ct,  are  bound  to  pay  interest  at  the  expir»> 
tion  of  that  period  of  credit;  and  their  liability  is  the  same  if  they  have  been 
In  the  habit  of  settling  their  accounts  with  him,  in  which  such  interest  haa 
been  charged  and  allowed.    Id. 

The  plaintiff  proved  that  the  defendant  was  one  of  his  customers,  and  that 
he  always  charged  Interest  on  hia  accounts  after  ninety  daya.  The  uniform 
cuatom  of  a  merchant  Is  presumed  to  be  known  to  thoae  who  deal  with  him ; 
and  are  supposed  to  act  with  reference  to  that  custom.    Id. 

An  account  consisting  of  itema  on  the  part  of  the  plaintiff,  and  on^y  of 
credita  of  payments  on  the  part  of  the  defendant,  ia  an  unliquidated  running 
account,  which  doea  not  carry  interest  without  an  agreement  either  express 
or  implied.     Wood  v.  Eichok,  2  Wen.  501. 

The  testimony  of  a  witness  that  it  ia  the  uniform  practice  of  grocers  to 
charge  interest  on  goods  sold,  after  ninety  days,  unless  a  special  agreement 
to  the  contrary  ia  made,  doea  not  amount  to  proof  of  the  usage  of  a  particular 
trade,  of  which  all  dealers  in  that  Une  are  bound  to  take  notice^  and  are  pre- 
sumed to  be  informed.    Id. 

It  seems,  that  if  the  cuatom  of  a  merchant  to  charge  intereat  after  ninety 
daya  is  known  by  those  who  deal  with  him,  or  if  the  length  of  credit  is  atated 
in  an  account  rendered  at  the  sale,  an  agreement  to  pay  intereat  may  be  im- 
p»ed.    Id. 

In  tliat  ctiae^  whidi  waa  an  action  for  goods  aold  and  delivered  by  tha 
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*The  second  question  I  understand  to  be  sub-     [*285j 
fltantially  this:  Whether  the  charges  in  England 
in  prosecuting  the  claim  for  a  restitution  of  the  brig  an4 

plaintiilk,  who  were  whi^esale  groeefs  in  Albany ;  and  the  account  was  for 
•ondry  purcbaaea  made  by  the  defendants  of  the  plaintiff  between  Feb.  1684, 
and  Nov.  1825,  amounting  to  $1190  62 ;  and  the  payments  made  by  tlie  de- 
fendants amounted  in  June,  182t,  to  $1190  62.  The  pUuntifi  charged  $64 
87  as  interest;  but  the  jury  certified  a  balance  in  fiiyor  of  the  defendants  of 
63-100.    Id. 

The  judge  charged  the  jury  that  this  was  an  unliquidated  running  account 
between  merchants,  on  wtiich  the  plaintiffs  were  not  entitled  to  interest,  un^ 
less  there  was  an  agreement  between  the  parties  that  interest  should  1)6 
charged  afler  a  particular  lime^  or  knowledge  brought  home  to  tlie  defendt 
ants  of  the  usage  of  the  plaintiffs,  from  wliich  an  agreement  might  be  in« 
ferred  as  by  the  statement  and  settlement  of  an  account  fie  submitted  to 
them  to  determine  wliether  the  defendant  ought  to  be  precluded  by  his  ex* 
amination  of  the  account  containing  the  charge  of  interest    Id. 

Upon  a  motion  to  set  aside  tiie  verdict  ft>r  the  misdirection  of  the  judge, 
the  motion  for  a  new  trial  was  denied.  The  court,  Sutherland,  J.,  saying, 
"The  only  ground  on  wliicfa  it  oould  be  contended  that  the  action  was  liqui* 
dated  and  closed  was,  that  tlie  account  had  been  sent  to  the  defendants,  and 
they  had  not  objected  to  it  In  the  first  place,  there  was  no  direct  evidenoa 
that  they  ever  received  it;  but  admiitinjr  that  they  did,  the  subsequent  ooo' 
duct  of  the  plaintiffs,  as  well  as  the  defendants,  shows  that  neither  party 
•considered  the  account  as  dosed  or  settled  by  tlie  assent  of  the  defendant* 
The  defendants  subsequently  entered  into  an  examination  of  it,  and  a  mate- 
rial and  an  important  item  was  agreed  to  be  struck  out  or  materially  reiluoed 
in  amount    Id. 

Wlitire  the  advances  made  by  the  plaintiffs  were  not  in  money,  but  in 
cargoes ;  that  is,  in  merchandize.  The  defendant  fumiahed  a  cargo  of  wine^ 
which  the  plaintiffs'  ship  look  to  the  East  Indies;  under  a  special  agreemeoA 
as  to  the  manner  in  which  tlie  proceeds  should  be  disposed  oC  One  part  of 
the  agreement^  was,  tiiat  the  plaintifib  should  be  reimbursed  out  of  the  nett 
proceeds  of  the  wines,  for  their  advances;  and  for  the  surplus  of  such  pro- 
ceeds, to  furnish  cargoes  to  the  defendants^  or  bills  on  London,  allowing  in 
tereet  from  the  time  of  the  sale  in  India  on  the  overplus;  and  ahould  the 
wines  not  nett  sufficient  to  pny  the  advances,  the  defendants  were  to  make 
up  the  defideucy.  Here,  then,  was  a  special  agreement,  on  the  part  of  the 
plaintiffii,  to  pay  interest  on  the  overplus,  if  the  wines  should  produce  moi^ 
-than  their  advances ;  but  if  they  should  produce  less,  the  defendants  were  to 
make  up  the  deficiency.  Nothing  was  said  about  interest,  fh>m  which  the 
inference  is  very  strong,  that  it  was  the  understanding  of  the  parties  that 
they  were  not  to  pay  interest  It  was  therefore  properly  disallowed  to  the 
plaintifl^  either  upon  the  ground  that  it  was  an  unliquidated  account  in  re* 
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ber  cargo,  are  to  fall  on  tlie  plaintiffs  or  the  defemlants? 
This  is  dependent  on  the  fo«rth  question.  For,  if  tht 
plaiDtiiTs  hare  rendered  themselves  liable  for  the  captiu^ 
then  they  ought  to  bear  the  expenses  as  an  item  of  dam- 
age ;  otherwise  not. 

The  third  question,  too,  rests  on  the  same  result  The 
goods  were  acknowledged  1;  insured  by  tl)e  plaintiffs,  fc^ 
ttie  eoncerned  in  that  brig.  If  the  plaintiffs  are  not  an- 
awerable  to  the  defendant  for  the  whole  amount  of  tht 
property,  on  the  ground  of  mismanagement^  then  the 
defendant  becomes  entitled  to  the  one  half  of  what  has  been 
■iBOOvered  from  the  underwriters  in  Holland,  with  an 
allowance  to  the  plaintiffs  for  their  commissions. 

The  fourth  ix)int  embraces  the  great  object  of  the  oon- 
Iroversy. 

if  the  position  laid  down  by  Sir  William  Scott^  in 

Mion  to  goods,  wares  and  iDerdumdisBfl,  or  upoa  tho  frooad  of  (bo  apooUi 
agreement.    Kam  ▼.  arnHh,  12  J.  R.  IM. 

(Batlierland,  J.,  aay^  *'  No  interest  sball  be  allowed  upon  am  unliquidated 
aeeoant  for  goods,  wares  and  merobiiDdixe,  without  an  agreement  to  allow  it 
«Mier  expressed  or  implied ;  because  tlie  balance  of  the  accoont  only  consti- 
Istes  the  debt,  and,  until  that  is  asoertatned,  there  i%  strictlj  speaking,  no 
'Mpt  due.  This  appears  fh>m  the  manner  in  which  an  account  may  be 
yffoved.  It  is  not  necessary  to  show  the  deliveiy  of  each  article ;  but  proof 
that  some  were  delivered ;  and  that  the  plaintiff  Iceeps  honest  and  f»ir  books 
Sif  account,  Ac.,  is  evidence  of  the  delivery  of  all  the  articles  charged  in  the 
book.  Tlius,  the  whole  account  Is  considered  as  one  transaction.  Md  t. 
mmaaeliBr  OUm  /bctory,  8  Cow.  42S. 

Interest  is  not  allowable  on  any  unliquidated  account,  for  work,  labor  and 
asrvices,  especially  where  the  account  was  rendered  before  suit  brought)  and 
"Where  a  greater  sum  was  claimed  than  was  allowed  after  a  hearing  bj  lo- 
Arec&    Doyle's  admmkiraiara  r.  SL  Jametf  Chm-eh,  7  Wen.  178. 

'Where  the  agreement  was  to  pay  for  materials  ibmiahed,  upon  the  pev> 
dbrmanoe  of  the  contract  on  the  part  of  the  plaintiff;  held,  that  the  plaia- 
^MT  was  entitled  to  interest,  st  least  from  the  commencement  of  the  siiit»  , 
wUtfi  was  a  legal  demand  of  payment    /Mar  ▼•  AaO,  11  Wen.  477. 

fo  assessing  damages  for  the  breach  of  a  oontnct,  the  Juiy  majr  aUoir 
Wterest  by  way  of  damages.    Do»  r.  Pey,  8  Wen.  366w 

Where  there  h^is  been  no  liquidation  of  an  aooount;  and  no  svidoDeoaf 
sn  agreement,  expressed  or  impUed,  to  pay  imafselk  tntsrsatis  aolallowabil^ 
flicfter  ▼.  /fw,  6  Cow.  193. 
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coademning  Itiis  vessel  and  her  cargo,  were  to  be  regarded 
as  law  here^  I  should  consider  the  plaintilTs  liable  for  the 
iBJnry  suslained  by  the  defendant,  because  they  directed 
the  eaptaiii«  who  was  conwgned  to  them  and  bound  t^ 
€bej  their  orders,  to  do  an  act  immineotly  endangering  ths 
ptoperiy  intrasted  to  their  management,  and  tliis,  obviously 
ooBtrary  to  the  defendant's  intention,  manifested  by  his 
fleoding  the  vessel  to  Hamburgh,  a  neutral  port^  to  awail 
orders^  and  be  governed  by  circumstanoea,  rather  than  to 
Aaisterdam,  a  port  of  one  of  the  bpUigerants.  There  would 
hav^  existed  a  want  of  skill,  or  actual  infidelity  to  IW 
interests  of*  the  principal,  amounting  to  gross  negligenee  or 
fraud,  in  either  of  which  cases,  a  liability  to  the  constituent 
wottld  be  created. 

Tko  judge  I  have  mentioned,  considered  (1  Rob.  Ad«  Bep. 
ISC^)  that  tjhe  eailiog  from  Cruxhaven  with  an  intention  of 
eivadiflg  the  blockade  of  the  Texel,  was  a  beginning  ta 
execute  that  intention,  therefore,  an  overt  iict  constituting 
the  offence,  and  that;  from  that  moment,  '^  the  blockade 
was  fraudulently  invaded/' 

The  eourt  for  the  correction  of  errors,  in  a  question  b^ 
tweeo  the  now  defendant  and  Graves,  and  the 
United  Insurance  ''^Company,  held  the  insurers  [*336} 
liable  for  the  capture  and  condemnation  of  the 
ssme  vessel,  and  deeided,  that  the  brig  Columbia,  having 
only  an  intention  of  entering  the  Texel  if  the  investing 
squadron  should  be  blown  oS^  and  having  been  captured 
before  she  arrived  at  the  mouth  of  the  river,  and  had 
attempted  to  enter,  was  not  liable  to  condemnation ;  on  the 
principle  that  intention  is  not  a  ground  of  judicial  animad- 
veiluon,and  that  nothing  sbprt  of  an  actual  attempt  would 
warrant  a  forfeitura 

I  hokl  myself  b6und  by  the  latter  decision;  it  then 
■aceiaarily  follows,  that  the  sailing  6f  the  Columbia  from 
Groxhaven,  with  an  intention  to  enter  the  Texel,  was  an 
innocent  act,  and  if  it  was,  the  plaintiff}  cannot  be  con:- 
sidered  as  responsible  for  an  injury  in  the  prosecution  of 
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aach  act  I  cannot  proceed  on  anj  speculatiTe  reasonitig 
as  .to  what  might  have  happened  in  consequence,  of  tlur 
plaintiffii'  orders,  had  not  the  vessel  been  captured  as  she 
was.  The  gravamen  is  this  seizure  and  condemnation, 
which  has  been  pronounced  in  the  last  resort  as  illegal  and 
unjust  It  manifestly  appears  by  the  case,  that  the  plaintifi 
acted  in  good  faith,  and  under  an  idea  that  the  Columbia, 
having  sailed  before  the  blockade  was  known,  was  entitled 
to  notice,  and  to  be  turned  away.  They  also  conceived 
that  if  the  investing  squadron  was  blown  off,  she  might  law* 
fblly  enter;  they  cannot^  therefore,  on  any  principle^  be 
liable  to  this  claim. 

Thohfsok,  J.  This  cause,  involving  the  ezaminatioa 
of  long  accounts  between  the  parties,  has  been  referred  to 
referees ;  but  as  the  result,  with  respect  to  some  of  the  items, 
depends  on  questions  of  law,  those  questions  are  submitted 
to  the  determination  of  this  court,  that  the  examination  of 
the  referees  may  be  regulated  thereby. 

The  principal  question  relates  to  the  conduct  of  the  plain* 
tiffs  as  agents  for  the  defendant,  respecting  the  brig  Golum* 
bia  and  her  cargo,  of  which  the  defendant  is  to  be  oon- 
aidered  as  owner. 

Under  the  circumstances  of  the  case,  it  is  made  a  ques- 
tion, whether  the  consignees  acted  with  that  reasonable 
caution  and  prudence  which  they  ought  to  have 
[*287]  done.  It  *is  not  pretended  but  that  they  knew  of 
the  bicxikade,  and  they  might  have  been  charge* 
able  with  gross  abuse  of  their  trust,  if  there  had  not  been 
reasonable  grounds  to  calculate  that  the  vessel  might  have 
entered,  notwithstanding  the  blockade.  They  knew  that 
had  been  the  case  with  respect  to  other  American  vessels, 
and  from  the  state  of  the  winds,  they  expected  4he  block- 
ading squadron  might  be  drove*  off  the  coast,  so' that  no 
blockade,  in  fact,  would  exist,  so  as  to  expose  the  vessel  to 
capture  and  condemnation,  within  the  rules  adopted  by 
our  courts,  until  she  had  proceeded  so  far  as  to  find  an  ao* 
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tnaly  existing  blockade.  The  coDsignees  knew  the  vessel 
waa  bound  to  Amsterdam,  the  cargo  intended  for  that  place, 
and  inaaranoe  made  to  that  port  Under  sach  circam* 
fltanoesy  I  cannot  think  the  plaintiffs  chargeable  with  gross 
inattention  to  the  interest  of  their  principals. 

The  sabsequent  orders,  contained  in  the  letter  of  the  80th 
of  June,  cannot  affect  the  question,  not  having  been  re- 
ceived at  Amsterdam  until  the  20th  of  August,  which  was 
the  very  day  the  brig  was  captured,  as  appears  by  Bobin; 
son's  report  of  the  case.    Had  this  letter  arrived  in  due 
season,  it  would  have  been  the  duty  of  the  agents,  at  all 
events,  to  have  stopped  the  vessel,  and  unloaded  her  at 
Hamburgh.    The  orders  are  positive  to  unload  there^  if 
Anosterdam  should  be  blockaded.    This  letter  also  contains 
the  first  information  the  plaintiffs  had,  that  permission  waa 
given,  by  the  policy,  to  touch  at  Hamburgh.    The  next 
day  after  the  receipt  of  this  letter,  containing  what  they 
deem  a  modification  of  their  orders,  they  wrote  Boue  &  Co. 
countermanding  those  previously  given,  and  directing  them 
not  to  send  the  brig  to  Amsterdam,  unless  she  could  come 
through  the  Wadden,  where,  it  appears,  she  would  have 
been  out  of  the  reach  of  any  British  armed  vessels.    Bui 
this  letter  arrived  too  late,  for  Captain  Weeks  had  actually 
sailed,  and  was  captured  before  this  time.    The  plaintiff 
are  not  chargeable  with  want  of  due  diligence,  in  counter- 
manding their  first  orders  given  to  Boue  &  Co.    It  was 
done  the  very  next  day  after  receiving  instructions  from 
their  principals  which  made  it  proper  so  to  do.    The  letter 
of  the  80th  of  June,  then,  and  all  subsequent  correspond- 
ence, ought  to  be  put  out  of  view,  and  the  whole 
merits  *of  the  question  will  depend  t)n  the  instruc-    [*238] 
tions  contained  in  the  letter  of  the  8d  of  June,  and 
the  orders  given  by  the  plaintiffl  to  Boue  and  Co.  in  con- 
sequence ihereo^  on  the  4th  of  August.    I  consider  the 
plainti£Es,  therefore^  as  agents  vested  with  general  and  dis- 
oretionary  powers^  and,  as  such  cannot  be  said  to  hare 
violated  their  order&    If  made  liable  at  all,  it  must  bo 
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either  for  gross  negltgence,  or  fraudulent  conduct  I  see 
iiotbing  wherebj  to  charge  them  on  the  latter  ground }  aad^ 
if  they,  rather  unadvisedly,  ordered  the  vessel  to  Amstei* 
dam,  when  it  was  blockaded,  it  would  not,  under  all  the 
circumstances,  be  deemed  anything  worse  than  an  error  ci 
judgment 

I  think,  therefore,  thai  the  plaintiflb  are  not  chargeabk 
with  the  loss  of  the  vessel  and  cargo;  and  they  acting  in 
the  capacity  of  agents  in  the  advances, made  to  Captain 
Weeks,  the  defendant  is  bound  to  reimburse  them.  There 
can  be  no  doubt  but  that  the  defendant  is  entitled  to  tfao 
benefit  of  the  insurance  made  in  Amsterdam  upon  the  car- 
go in  question.  With  redpect  to  interest  on  the  plaintifll/ 
account  it  appears  to  me  they  had  a  right  to  oharge  it  on 
the  money  advanced.  The  account  cannot  be  considered 
as  settled,  and  on  that  ground  carrying  interest  It  ii 
tiaerely  an  aocount  current  between  the  parties,  and  unlesB 
some  usage  or  practice  is  shown,  to  warrant  the  allowance^ 
I  should  think  interest  ought  not  to  be  calculated,  exoqol 
on  the  money  advanced. 

LrviKGSTON,  J.  This  is  a  caae  of  importance,  and  hat 
been  afgued  with  mucfi  ability  and  zeal.  The  question  of 
greatest  difficulty  is  that  which  regards  the  plaintiffs  lialnl- 
ity.  An  agent,  who  acts  under  positive  orders,  must,  at  hfis 
peril  peruse  them  literally.  It  is  not  less  evident,  that  a 
factor,  who  is  not  particularly  instructed,  but  in  whom  a 
discretion  is  vested,  is  entitled  to  protection,  so  long  as  iM 
acts  according  to  the  best  of  his  judgment,  and  is  innocent  of 
fraud  and  gross  abuse  of  the  confidence  placed  in  him.  If 
a  loss  ensue  from  mistake  or  error  of  judgment,  where 
there  is  no  hia  cvJpa  or  crassa  negligentia^  his  principali  and 
not  he,  must  bear  it ;  were  it  otherwise,  no  prudent  mui 
would  accept  a  trust  of  the  kind ;  and  a  merchant,  how<* 

ever  distant  from  the  scene  of  action,  wotild 
[*2i9]    *t>e  obliged  at  a  great  haisard,  to  give  positive  di* 

rections,  instead  of  reposing  on  the  intelligence  of 


ALBANY,  AiratTST,  1805i  ^39 

LioCard  ▼.  Graven 

a  oorrespondeBt^  who  might  take  advantage  of  circum- 
atanoes  which  were  neither  contemplated  xK)r  foreseen  by 
himself.  The  same  rale  must  govern  where  language, 
fqoivoeal  or  donbtful,  be  used ;  for  nothing  can  be  moire 
absurd  or  unjust,  than  that  a  man,  whom  an  accident  bo- 
fidls,  in  eonsequence  of  a  loose  or  ambiguous  phraseologj*, 
dioiiM  resort  to  an  agent  for  indemnification,  when,  by  a 
moderate  portion  of  care,  he  might  have  rendered  himself 
btelligible,  and  prerented  a  loss. 

The  defendant's  letter  of  the  14th  of  June,  1798,  pro** 
Tided  only  against  an  ''open  rupture  between  Holland, 
IVance,  and  the  United  States.'^  It  did  not  embrace  the 
case  o>f  a  blockade,  and  was  explicit  or  silent  on  every 
Other  point  In  what  respect,  then,  wore  the  plaintiflb* 
orders  of  the  4tk  of  Augnst,  which  arose  out  of  this  letter, 
and  which,  as  is  alleged,  occasioned  the  disaster,  a  viola* 
tion  of  any  instruction  which  it  contained  ?  ,No  other  mean- 
ing  can  be  extracted  fVom  it,  than  that  the  plaintifiEs,  if  the 
ressel  touched  at  Hamburgh,  were  to  order  her  to  Ameter- 
dafi^  if  peace  continued  between  the  Batavia  republic  and 
ibis  country.  If  they  had  had  a  right  to  direct  her  to  stop 
at  Hamburgh,  in  case  of  blockade,  which  may  admit  of 
doubt,  they  were  sole  judges,  being  uninstructed  on  this 
point,  of  the  degree  of  danger  which  would  render  sach 
measure  proper.  If  they  had  undertaken  to  arrest  the 
Ooliimbia  in  her  voyage,  but  in  the  event  of  a  war,  and  a 
loss  had  followed,  might  they  not  have  been  called  on  Ibf 
their  authority,  and  found  it  difllcult  to  defend  their  con* 
duct  ?  But  admitting  that,  as  general  agents,  if  such  they 
were,  they  had  this  right^  they  were  not  bound  to  exert  it^ 
unless,  in  their  opinion,  the  defendant's  interest,  would  be 
promoted  by  the  adventure's  terminating  at  Hatnburgk 
The  reason  they  assign  for  a  different  conduct,  would 
probably  have  influenced  the  defendant  himself.  They 
were  encouraged  to  this  step,  because  several  other  Amet^ 
icBXi  vessels  had  arrived ;  and  they  might  have  supposed^ 
as  it  appears  they  did  by  one  of  their  letters  to  Bone  is  CM., 
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that  the  worst  that  could  happen  from  the  block- 
[*240]    ade  was  the  Columbia's  being  sent  ^away  for  an 

attempt  to  enter,  and  a  small  delay  in  her  return 
to  Hamburgh.  That  the  British  had  no  right  to  capture, 
without  a  previous  warning,  has  been  settled  by  our  court 
for  the  correction  of  errors  in  action  against  the  assurers 
of  this  very  vessel,  who  contended  that  their  responsibility 
was  at  an  end  by  this  breach  of  blockade.  Sir  William 
Scott  had  condemned  the  Columbia,  although  she  had  not 
been  turned  away,  deeming  such  ceremony  unnecessary, 
where  the  merchant  or  his  agents  had  acquired  notice  in 
£9M5t,  even  during  the  voyage,  of  an  existing  blockade.  On 
the  ground,  however,  of  this  judgment  (which  was  not  re- 
garded as  conclusive  between  the  assured  and  the  assurer) 
being  contrary  to  treaty,  it  was  determined  that  sailing  for 
a  blockaded  port,  with  knowledge  of  the  fact,  was  no 
waiver  of  the  right  of  being  notified,  and  once  turned 
away.  When  at  the  bar  I  had  occasion  to  examine  the 
grounds  of  this  sentence,  and,  although  no  one  holds  in 
higher  estimation  the  talents  and  integrity  of  the  eminent 
character  that  pronounced  it,  my  conviction  has  ever  been 
that  it  was  not  warranted  by  the  treaty  of  London,  or  the 
law  of  nations.  'Admitting  the  blockade  known  in  America, 
it  did  not  follow  that  sailing  for  Amsterdam  indicated  an 
intention  to  break  it.  It  might  be  raised  before  the  Coluni- 
bia  arrived  in  the  Texel,  or  if  not,  the  master  might  be  in- 
Btructed  to  go  elsewhere.  If  such  intention  existed,  why 
shall  mere  intent  in  this  case,  more  than  in  any  other, 
amount,  as  Sir  William  terms  it,  ''  to  an  overt  act  consti- 
tuting the  offense  ?''  As  well  might  a  design  to  poison  be 
called  an  overt  act  of  murder.  But  when  it  be  recollected 
that  the  owners  were  ignorant  of  the  blockade,  and  their 
intentions  of  course  innocent,  this  confiscation  cannot  but 
be  viewed  as  a  very  heavy  penalty  for  the  mistake  of  a 
master  or  agent.  Nor  did  the  notice  received  in  the  Elbe 
justify  the  proceeding ;  for,  the  investment  of  Amsterdam 
not  being  known  in  New- York  when  the  vessel  sailed,  it 
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was  a  oaae  withia  the  letter  of  the  treaty.    She  might  pro- 
ceed, notwithstanding  any  intelligenoe  obtained  on  the 
way,    which  might  be  incorrect,   until  warned 
away  by  one  of  the  blockading  squadron,  and  *noth*    [^41] 
ing  short  of  a  second  attempt  should  have  been 
deemed  a  violation  of  the  belligerant  rights. 

As  this  judgment,  is  made  part  of  the  case  with  a  view 
to  the  plaintifiTs  prejudice,  these  remarks  on  it  will  not  be 
thought  impertinent,  especially  if  they  assist  in  forming  a 
proper  estimate  of  the  risk  of  a  voyage  from  Hamburgh  to 
Amsterdam,  or  tend  to  show  that>  in  giving  the  onlers  in 
question,  they  did  nothing  illegal,  or  which  justly  exposed 
the  property  to  forfeiture.  This  must  have  been  their  uu« 
derstanding  at  the  time,  and  probably  the  same  opinion 
prevailed  in  Amsterdam,  or  insurance  would  not  haye  been 
effected  there  at  so  moderate  a  premium.  This  ground,  too, 
was  taken  by  the  defendant  and  his  partners  in  the  actions^ 
which  were  brought  to  recover  the  insurance  on  this 
voyage,  and  they  ought  not  now  to  be  permitted  to  aban« 
don  it 

Some  stress  was  laid  on  the  letter  of  the  SOth  of  June, 
1798,  which  contains  a  direction  to  unload  at  Hamburgh, 
"  if  a  blockade  actually  existed  f  But  not  being  received 
until  after  all  the  mischief  had  happened,  by  what  rule  of 
right  is  the  plaintifEi'  conduct  to  be  judged  by  it  ?  Does 
it  not  rather  prove  that  the  owners  of  the  Columbia  thought 
that  a  positive  instruction  on  this  point  necessary  to  justify 
the  plaintiffs  in  adopting  this  measure  7 

But  admitting  a  discretion  in  the  plaintiffs,  it  is  contend- 
ed they  acted  wantonly,  or  with  gross  inattention  to  the 
owner's  interest,  and  that  they  had  nothing  in  view  but 
their  own  advantage,  being  determined,  at  all  hazards,  to 
obtain  possession  of  the  property.  In  support  of  this  alle- 
gation we  are  referred  to  their  letter  of  the  25th  of  August^ 
to  Boue  &  Co.,  directing  the  cargo  to  be  sent  on  through 
the  Wadden,  contrary  to  their  instructions,  which  were  to 
sell  it  at  Hamburgh.    I^  in  consequence  of  this  letter,  a 
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loss  bad  occarred,  the  plaintiffs  wonld  have  been  respomi* 
ble ;  but  that  not  being  the  case,  and  as  it  might,  ibr  aagfa* 
that  appears,  have  been  greatly  for  the  defendant's  beneAl 
to  have  the  cargo  sent  on  to  Amsterdam  bj  the  iQteriot 
navigation,  and  one  in  return  provided  there,  (for  we  ate 
in  the  dark  as  to  the  then  state  of  the  markets  at  AmsteiN 

dam  and  Hambargh.)  we  cannot  say  this  step  was 
[*242]    not  intended  for  *the  defendant's  benefit    It  can 

hardly  be  supposed  that  a  respectable  house,  for  th^ 
paltry  consideration  of  a  commisssion,  would  sacrifice,  of 
ezpose  to  unnecessary  pisrils,  the  property  of  their  princi* 
pals.  Nor  will  it  be  charitable,  from  an  act  doubtful  al 
most,  to  draw  in  question  the  integrity  of  their  conduct 
prior  to  this  time,  particularly  When  we  perceive  with  what 
alacrity  their  orders  were  countermanded  on  reoeipf  of  tlift 
second  letter.  It  was  also  stated,  as  further  evidence  of  the 
plaintilld'  misconduct,  that  if  the  Columbia  bad  succeeded 
in  reaching  Amsterdam,  she  would  have  been  good  prize 
if  captured  in  coming  out  But  if  she  had  a  right  to  go 
in,  as  I  think  she  had,  unless  warned  away,  and  she  re* 
ceived  no  such  intimation  from  the  surrounding  squadron, 
it  is  by  no  means  clear  that  the  British  could  rightfully  have 
prevented  her  egress.  Being,  then,  of  opinion  that  no  Ka- 
bility  has  been  incurred,  it  is  unnecessary  to  settle  a  rule 
of  damage,  or  to  inquire  how  far  the  subsequent  conduct  ef  ' 
the  defendant  and  his  partners  amounted  to  a  confirmatioi^ 
of  the  acts  of  their  agents.  On  the  latter  point,  however, 
it  may  be  remarked,  that  they  did  not  discover  that  early 
disapprobation  which  agents,  who  have  mistaken  or  exceed- 
ed their  instructions^  have  a  right  to  expect.  A  merchant 
should  not  be  permitted  to  conceal  his  dissatisfaction,  and 
thus  retain  the  power  of  taking  advantage  of  events.  Oft 
the  27th  of  October,  1798,  when  the  blockade  of  the  Texel, 
as  well  as  the  order  now  complained  oi^  were  known,  Mr. 
Bamewall,  in  a  letter  addressed  to  the  plaintifl^  expreasee 
a  "hope  that  they  have  received  the  cargo."  without  inti- 
mating the  smallest  dissatis&ction  at  their  conduct,  or  any 
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apprehensions  on  aocoant  of  the  blockade.  It  is  not  UTitii 
•ix  months  afler  this  last  letter,  and  as  manj  as  ten  after 
tbe  capture,  and  not  until  the  Oolumbia's  fate  vras  knowa, 
•l^at  the  concern  complain  of  the  plaintiflk,  without  even ' 
then  giving  anj  explicit  intimatioQ  that  tbey  will  be  re* 
giu*ded  as  answerable  for  conaequeoces.  Oq  the  same  daj 
diej  write  at  some  length  to  their  correspondent  in  Lon- 
^don,  and,  although  thej  review  the  conduct  of  all  the  par- 
ties in  this  transaction,  they  throw  bo  blame  on  the  plaiih 
iffi;  but,  on  the  contrary,  attribute  the  tmsbrtane  to 
Hbe  captain  who  refused  to  wait  eight  days  in 
*lbe  Elbe,  ••  within  which  time,"  say  they,  *^  posi-  [*2483 
4ive  instTQCtions  arrived  from  Holland  to  unload  at 
Bamburgh."  Tbey  also  approve  of  the  appeal,  and  beg 
to  be  made  acquainted  with  the  process  and  probable 
amount  of  charges.  The  underwriters,  too,  are  sued  ob 
their  own  account,  and  without  consultation  with  the  plain* 
^Mb.  From  this  conduct  the  inference  is  fair,  that  if  tht 
parties  did  not  approve  of  the  plaintifTs'  proceedings,  tbey 
did  not  think  themselves  entitled  to  look  to  them  for  an 
ttademnity.  They  would  otherwise  have  preferred  an  im« 
mediate  recourBC  of  that  kind  to  a  tedious  and  expensive 
fitigation  in  the  British  admirality,  or  to  the  very  uncer- 
tein  issue  of  a  controversy  with  the  underwriters  here. 

With  respect  to  the  question  of  interest.  If  there  be 
«€>  special  agreement  between  the  parties,  or  usage  of  trade 
%fetwcen  Amsterdam  and  New- York  to  the  contrary,  it 
eught  to  be  allowed  on  all  moneys  advanced  from  their  re- 
spective payments,  and  on  the  goods  supplied,  after  such 
'time  as  is  conformable  to  the  course  of  trade  between  the 
^wo  countries.  One  account  was  rendered  as  early  as  in 
1797,  iti  which  interest  is  calculated,  and  yet  no  objection 
•was  made  to  it  in  the  succeeding  correspondence,  from 
Wliii^h  I  conclude,  such  charge  consisted  with  the  undo 
•tonding  of  the  parties. 

^pon  the  whole,  my  opinion  is,  that  under  the  letter  of 
the  14th  of  June,  which  waa  dlent  as  to  the  case  of  blodc> 
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ade,  the  plaintiSa  had  a  diacretion  to  act  in  such  an  evenl 
as  in  their  judgment  they  thouglit  best  for  their  employers' 
interest  That  if  they  acted  fairly,  and  under  a  sincere  be- 
'  lief,  as  I  think  they  did,  for  there  is  no  evidence  to  the  cpn- 
irary,  that  the  Columbia  would  probably  reach  Amsterdam 
in  safety,  or  only  be  sent  away  and  return  to  Hamburgh, 
they  are  not  answerable  for  her  unjust  condemnation,  nor 
for  any  damages  in  consequence  of  their  conduct  in  the 
premises;  that  they  are  entitled  to  interest  as  charged,  un*^ 
less  it  shall  appear  to  the  arbitrators  to  be  contrary  to  agree- 
ment, or  to  the  known  and  established  custom  of  mer- 
chants in  Amsterdam,  trading  with  this  country.  That 
the  moneys  advanced  to  Captain  Weeks,  not  appearing  to 
be  extravagant,  or  to  have  been  expended  for  his  own  use, 

form  a  proper  item  against  the  defendant,  who  in 
[*244]     turn  is  entitled  *to  a  credit  for  one  half  of  what 

has  been  received  by  the  plaintiffs  from  the  insur- 
ance effected  in  Amsterdam  on  the  cargo  of  the  Columbiai 
with  interest  thereon  from  the  time  of  payment. 

Kent,  Ch.  J.  The  principal  question  of  law  arising  in 
this  case  is,  whether  the  plaintiffs  are  responsible,  in  the 
character  of  agents  or  consignees,  for  default  or  mismanage- 
ment in  ordering  the  brig  Columbia  and  her  cargo  from 
Hamburgh  to  Amsterdam. 

It  is  unnecessary  to  examine  the  value  of  correspondence 
between  the  parties  annexed  to  the  case,  because  the  whole 
question  turns  upon  the  orders  of  the  4th  of  August,  ae 
founded  upon  the  instructions  of  the  14th  of  June.  No 
others  had  reached  the  plaintiffs  on  the  4tb  of  August.  The 
subsequent  letters  are  no  further  material  than  as  an  exposi- 
tion of  the  original  intentions  of  the  parties.  From  them  it 
appears,  beyond  all  doubt,  that  Amsterdam  was  the  ultimate 
and  original  port  of  destination,  and  that  touching  at  Hana- 
burgh  was  only  intended  as  a  precaution,  to  await  the  ad- 
vice of  the  plaintifiis.  As  they  were  left  in  the  first  instancCi 
and  until  after  the  4th  of  Auguat,  with  unqualified  abso- 
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lute  discretion,  they  were  only  bound  to  act  with  good 
faith,  and  with  diligence,  as  they  should  judge  most  cou- 
ducive  to  the  interests  and  expectations  of  their  principalfll 
An  agent  with  general  discretion  is  no  further  holden.  1 
Beawes,  8vo.  edit  44;  Jones  on  Bailment,  75  ;  2  Ld.  Baym. 
918.  Under  the  circumstances  attending  the  order  of  the 
4th  of  August,  I  do  not  consider  it  an  abuse  of  trust  for 
which  the  plaintiffs  are  responsible.  They  knew  the  des- 
tination of  the  vessel  and  cargo,  and  that^  in  every  event, 
they  were  to  give  orders  to  Boue  &  Co.  They  assert,  and 
we  are  to  take  it  to  be  the  fact,  that  American  vessels  had 
lately  entered  without  hindrance,  and  we  perceive  from  the 
case,  that  the  opinions  of  counsel  here  were,  that  the  ves- 
sel had  a  right  to  make  the  attempt,  and  could  only  be 
turned  away,  under  our  treaty  with  Britain,  for  making 
the  first  attempt.  The  plaintiffs  gave  their  orders  with  a 
qualific-ation,  that  "  if  the  winds  should  continue  variable^ 
which  naturally  drove  the  English  off  the  coast :"  they 
may  not  have  acted  with  great  wisdom  or  prudence, 
but  if  they  gave  their  orders  with  ^honesty,  and,  [*245] 
as  they  thought,  for  the  interest  of  their  principals, 
they  are  excused,  and  the  defendant  has  only  to  blame 
himself  for  giving  an  indefinite  discretion. 

The  determination  of  this  question  puta  an  end  to  two 
other  points  that  were  raised  upon  the  argument  The  in- 
surance effected  by  the  plaintiff  in  Holland,  was  for  the 
account  of  Yos  k  Graves ;  the  defendant  is  entitled,  as  of 
course,  to  credit  for  one  half  of  the  amount  of  that  insur- 
ance, and  is  liable  to  the  charges  for  moneys  paid  to  Cap- 
tain Weeks  in  London. 

The  only  remaining  question  is,  as  to  the  legality  of  the 
charge  of  interest  in  the  plaintiffs'  account  The  account 
exhibited  is  not  an  account  liquidated,  but  a  naked  account 
current,  and  interest  is  allowable  only  on  such  items  in  it 
as  are  made  for  moneys  advanced,  except  the  usage  of  the 
trade  has  provided  some  particular  rules  on  the  subject^ 
and  which  are  to  be  submitted  to  the  referees  to  determine. 
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ToKPKiNB,  J.  I  <iODCur  in  the  regulto  of  tb«  opinions 
i;iveD,  and  to  detail  mj  own  reasons  would  be  only  to  M> 
peat  what  my  brethren  have  said. 


Tom  against  Smith. 

ProfUa  are  insarable  ao  immtiM.  If  profits  only  be  Insured,  en  Abandoameoit 
is  neoessary  when  tliere  has  been  no  insurance  on  the  cargo,  and  in  such 
ease  it  must  be  made  early,  that  the  insurer  may  elect  either  to  pay  only 
Ms  kMB,  HT  to  pay  that  and  the  pHce  of  the  goods,  at  first  eoet  and  diarges; 
therelbre,  ifilie  assured  lie  by,  and  talce  his  goods  and  sell  tbeiv,  lie  can- 
not afterwards  call  on  the  underwriter  for  any  loss  on  the  profits.  But 
whether  tltis  rule  will  apply  between  differeut  seta  of  underwriters  on  cargo 
and  profits,  quart. 

0 

Assumpsit  upon  a  policy  of  insnrance  on  the  profits  of 
<the  cargo  of  the  Mary,  from  Batavia  to  New- York,  valued! 
fit  six  thousand  dollars. 

In  the  prosecution  of  the  voyage  insured,  the  vessel  ex- 
perienced such  violent  weather,  as  to  be  under  the  necessity 
of  bearing  away  for  St.  Christophers,  where,  after  a  regular 
«aFvey,  under  a  warrant  from  the  admiralty,  she  was  found 
to  be  irreparable,  so  as  to  carry  on  her  lading,  except  at  an 
expense  of  more  than  half  her  value.  In  consequence  of 
this,  as  the  revenue  laws  of  the  island  forbade  shipping 
the  cargo  in  any  other  bottom,  it  was  sold  at  much  about 
the  same  price  it  would  have  yielded  in  New-York,  and 
produced,  on  the  amount  of  the  sales,  a  considerable  pro- 
fit. Without  being  informed  of  this  latter  circumstance, 
the  plaintiff,  on  receiving  advice  of  the  being  obliged  to 
make  for  the  port  of  necessity,  communicated  it  to  the 
underwriters ;  and  on  the  5th  April,  1799,  oflFerod 
[•246]  to  cancel  the  policy.  The  proposition  was  *a6- 
cepted  by  some,  but  refused  by  the  defendant.  In 
tihe  June  following  the  Mary  arrived,  bringing  with  her 
bills  of  exchange  for  a  part  of  the  property  sold,  and  the 
residue  in  rum  and  molasses,  in  which  it  had  been  invested 
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by  the  plaintiffs  agent,  who  was  also  part  owner  of  ship 
and  cargo.  On  arrival,  the  ram  and  molasses  were  taken 
by  the  underwritten  and  disposed  of,  but  produced  con- 
siderable less  than  they  cost  The  bills  of  exchange  were 
not  more  fortunate;  for  several  of  them,  after  being  re- 
turned and  renewed,  were  finally  unpaid,  and  on  the  whole 
a  loss  was  ultimately  sustained. 

In  the  latter  end  of  November,  1800,  the  plaintiflF,  in 
consequence  of  a  decision  of  this  court,  on  an  insurance  of 
profits  on  the  same  voyage,  claimed  for  a  total  loss ;  and, 
on  the  6th  of  August,  1802,  made  a  formal  abandonment 
in  writing. 

Interest,  inability  to  proceed  with  the  original  lading, 
and  subscription  being  admitted,  the  plaintifl*,  to  substanti- 
ate his  demand,  adduced  an  account  of  profit  and  loss  on 
the  cargo  of  the  ship  Mary,  in  which  the  net  amount  of 
the  cargo  sold  at  St.  Christophers,  after  deducting  commis- 
sions, freight,  insurance,  and  all  other  charges,  was  credited, 
and  the  loss  of  the  bills  of  exchange  and  produce  received 
in  payment,  were  debited. 

Upon  the  above  facta  and  statement,  a  verdict  was  taken 
for  the  plaintiff  for  657  dollars  and  50  cents,  being  the 
amount  of  the  defendant's  right,  with  interest,  from  80 
days  after  the  5th  of  April,  1799,  subject  to  the  opinion  of 
the  court,  whether  the  total  loss  and  interest,  from  the 
above  period,  could  be  recovered ;  or  whether  the  interest 
ought  to  commence  only  from  the  date  of  the  abandonment ; 
or  whether  judgment  ought  to  be  for  the  defendant.  The 
entry  to  be  modified  accordingly,  and  either  party  to  be 
at  liberty  to  turn  the  case  into  a  special  verdict. 

T.  L,  Ogden^  for  the  plaintiff.  We  contend,  1.  That  the 
voyage  as  to  goods  having  been  defeated,  we  are  entitled  to 
recover  as  for  a  total  loss  of  the  profits ;  2.  That  in  an  insur- 
ance on  profits,  no  abandonment  is  necessary ;  3.  That  if  ne- 
cessary, the  abandonment  is  good,  a^,  when  it  was 
made,  the  loss  continued  total ;  4.  That  interest  *is     [*247} 

Vol.  hi.  29 
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due  from  the  expiration  of  80  days  after  the  notice  of 
loss  given  to  the  underwriters. 

The  recovery  depends  on  the  arrival  of  the  goods ;  for  if 
*they  reach  their  port  of  destination,  though  they  come  to  a- 
losing  market,  the  underwriter  is  exonerated.  It  is  ad- 
mitted the  voyage  was  defeated,  from  the  irreparability  of 
the  vessel.  If  so,  the  right  to  recover  attached.  The 
question,  then,  arises,  whether  an  abandmont  was  neces- 
sary. On  this  point  the  nature  of  the  policy  will  serve  to 
guide.  An  insurance  on  profits  is  a  kind  of  heterogeneous 
contract,  participating  in  the  qualities  of  a  wager,  and  of 
an  interest  policy.  Of  a  wager,  because  at  the  time  of  sub- 
scription there  is  no  interest  existing ;  of  an  interest,  because 
there  is  a  contingency  on  which  it  will  arise,  and  these  fu- 
ture possibilities  the  law  permits  to  be  insured.  Some  of 
the  rules  which  govern  on  wager  policies,  are  equally  ap- 
plicable to  those  on  profits.  There  can  be  no  average  loss, 
nor  can  there  be  an  abandonment,  becailse  the  profits  are 
inseparable  from  the  goods.  When  they  are  insured,  they, 
on  abandonment,  go  the  underwriter  on  them,  who  runs 
the  risk  of  losing  by  their  sale,  and,  therefore,  has  a  right 
to  retain  what  may  be  gained.  This  shows  the  necessity 
of  making  the  arrival  the  criterion  of  the  right  to  recover. 
It  is  admitted  that  the  goods  did  not  arrive,  in  consequence 
of  the  inability  of  the  ship  to  perform  her  voyage  ;  it  fol- 
lows, therefore,  that  a  total  loss  accrued ;  and,  though  it 
was  but  technically  so,  still  an  abandonment  could  not  be 
necessary,  because  it  could  give  no  control  over  the  goods, 
and  conveyed  no  property  or  interest  in  them.  To  aban- 
don, therefore,  was  perfectly  nugatory.  If  a  loss  continue 
total  to  the  time  of  action  brought,  in  no  case  is  an  aban- 
donment necessary  to  entitle  to  recover  the  full  amount  of 
the  insurance.  Earle  v.  Shaio^  April,  1800.  See  2  Caines' 
Sep.  208,  If  it  be  not  total,  then,  indeed,  indemnity  for  a 
partial  injury  is  all  that  can  be  demanded.  To  ascertain 
whether  the  loss  be  total  or  partial,  we  must  look  to  the 
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final  result.(a)  If  that  be  done  here,  it  will  be  seen  that 
the  goods  not  only  never  arrived,  but  that  an  actual  loss 
on  the  sales  has  been  sustained.  This  is  established  by  the 
account  which  was  exhibited.  The  only  question,  then, 
will  be,  from  what  period  ought  interest  to  be  cal- 
culated? *As  abandonment  was  needless,  the  [*248] 
rig] it  to  compensation  arose  on  the  expiration  of 
30  days  after  demand  ;  the  verdict^  therefore,  is  correct,  and 
ought  to  stand, 

Pendleton  and  Harisoii^  contra.  By  the  decision  of  Ah- 
hott  V.  Sebor^  this  court  settled  that  an  insurance  on  profits 
was  an  interest  policy.  Such  it  must  be,  because  in  Eng- 
land insurances  of  this  sort  are  permitted.  Le  Oras  y. 
Hughes,  Marsh,  84.  Qratit  v.  Parkinson,  ih.  111.  If  so, 
an  abandonment  was  necessary ;  for,  whenever  the  property 
remains  in  specie,  it  exists,  unless  in  the  hands  of  a  captor, 
in  the  nature  of  salvage,  and  must,  therefore,  as  a  valuable 
interest,  be  relinquished  to  the  underwriter.  Without  de- 
nying the  doctrine  of  Earle  v.  Shaw,  we  say  itdoes  not  ap- 
ply, because  the  assured  here  has  meddled  with  and  assumed 
a  disposition  of  the  property.  This  case,  then,  is  exactly 
within  the  principle  of  Mitchell  v.  JEdie,  1  D.  &  E.  608, 
and  Allwood  v.  Henlck,  Park,  172.  The  plaintiff  has  traded 
on  the  subject  of  insurance.  After  remitting,  renewing, 
and  receiving  damages  on  some  of  the  bills,  he  comes  on 
the  underwriter  for  a  total  loss,  because  a  part  of  them 
have  proved  bad.  We  contend  this  policy  is  on  the  inci- 
dent, and  that  the  plaintiff  takes  to  it,  by  choosing  to  re- 
tain the  principal.  The  court  cannot  tolerate  the  idea, 
that  after  an  insurance  on  profits,  eo  nomine,  the  assured 
shajl,  at  the  port  of  necessity,  receive  them,  and  after 
managing  them  in  his  own  way,  demand  a  total  loss,  be- 
cause they  ultimately  turn  out  deficient  If  the  determi- 
nation is  to  be  regulated  by  the  rules  which  govern  wager 

(a)  Seo  Church  ▼.  BedietU,  and  BOeU  y.  Piykm,  1  Oaines'  Oases  in  Error, 
31—43. 
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policies,  there  cannot  be  a  recovery,  as  the  reasel  did  ar- 
rive. It  is  no  answer  to  say  the  policy  was  on  profits* 
In  Ktden  Kemp  v.  Vigne,  1  D.  ft  E.  S04,  the  assurance  was 
on  the  cargo ;  bnt  as  the  ship  did  arrive,  the  court  held 
the  underwriter  would,  allowing  it  a  wager  policy,  have 
been  exonerated. 

Hoffman^  in  reply.  In  Kernp  v.  Vigne^  the  insurance 
was  expressly  on  the  arrival  of  the  ship,  not  of  the  goods. 
On  the  point  of  abandonment,  it  is  sufficient  tO  observe, 
that  when  a  demand  was  made  for  a  total  loss,  the  insurer 
had  it  in  bis  power  to  make  it  equivalent  to  abandoning, 
by  paying  his  subscription.    It  is  a  mistake  to  say  the 

profits  have  been  diminished  by  trading  on  them. 
[^49]    The  ^actual  proceeds  of  the  cargo  sold,  that  which 

was  given  for  it,  has  been  realized,  and  credited  to 
the  underwriter.  Upon  this  principle,  even,  there  is  a  total 
loss.  Therefore,  whether  the  making  a  profit,  or  the  ar- 
rival of  the  goods,  is  to  be  the  criterion,  there  must  be  a 
recovery,  for  neither  one  nor  the  other  has  happened. 

Livingston,  J.,  delivered  the  opinion  of  the  court  It 
is  not  made  a  question  whether  profits  are  an  insurable  in- 
terest. Whatever  objections  lie  to  the  practice,  we  have 
heretofore  considered  them  as  such,  and  the  counsel  of 
both  parties  have  reasoned  on  that  supposition.  In  France, 
nothing  but  ship  and  cargo  are  regarded  as  proper  objects 
of  insurance.  In  England,  and  in  this  oountzy,  it  is  not 
nnsual  to  insure  profits,  eo  nomine^  and  yet  no  decisions 
are  to  be  found  on  the  construction  or  effect  of  such  poli- 
cies. We  are  at  liberty,  then,  to  adopt  such  rules,  not  in- 
consistent with  the  written  contract,  as  shall  render  them 
as  little  as  possible  of  the  gambling  kind.  Under  no  pre- 
text indeed  can  they  be  called  wagering  policies,  which 
exclude  all  idea  of  interest  in  the  assured.  It  would  be 
hard,  therefore,  oa  the  undenrriteri  to  rank  them  in  this 
class,  and  thus  deprive  him  of  the  benefit  of  salvage.  *  "A 
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premium  on  profits  is  not  greater  than  on  goods,  and  yet 
it  certainly  ought  to  be  much  higher,  if  a  total  loss  may 
he  demanded,  without  any  part  of  the  profits,  howevei 
considerable,  going  to  the  underwriters.  It  is  more  equi* 
table  to  consider  these  insurances  as  a  species  of  valued 
policies  on  cargo,  which  they  are  in  substance,  although 
not  in  form.  It  is'  surprising,  that  in  a  country  where 
merchants  may  insure  their  adventures  at  almost  any  value, 
this  practice  should  ever  have  been  introduced.  The  more 
the  subjects  of  insurance  on  any  one  voyage  are  multi- 
plied, themor«  confusion  and  embarrassment  will,  in  cases 
of  disaster,  be  experienced.  It  will  often  perplex  the  most 
skilful  broker  so  to  adjust  a  loss,  as  to  do  justice  to  the 
difierent  classes  of  underwriters.  We  are  disposed,  there- 
fore, ta  regard  these  insurances  as  another  way  of  valuing 
the  goods,  and  that  in  total  losses  like  the  present^  the  un- 
derwriter has  such  an  interest  in  the  property,  as  to  be  en- 
titled   to    an   abandonment. (a)[l]     What  would  be   the 

(a)  But  tbough  the  anared  abandon  first  to  the  underwriter  on  the  goods, 
he  may  reooyor  as  for  a  total  loss  on  the  profits  subsequently  abandoned  to 
the  insurer  on  them,  where  the  vessel  from  oapture,  though  restored,  never 
arrives  at  her  destined  port    Munrford  v.  HcJUUf  1  Johns.  Rep.  433. 

It  se^ms,  that  even  an  arrival  of  the  goods  at  the  destined  port  will  not 
prevent  a  recovery,  if  there  has  been  a  technical  total  loss,  and  the  goods  be 
sent  on  by  the  underwriters  in  different  ships,  for  the  policy  is  on  the  profits 
by  the  ship  in  which  laden.  Eenrickson  v.  Margetaon^  2  East,  649,  n.  {a.) 
Whether  the  recovery  will  always  be  total,  is,  perhaps,  doubtful,  though  in 
Jiwnf(yrd  v.  JETofle^  u&f  aip.^  it  is  said  a  policy  on  profits  must  necessarily  be 
valued,  for  in  Hodgson  v.  Cflovor^  6  East,  316,  where  only  apart  of  the  goods 
were  lost^  but  a  portion  arrived  and  were  sold,  a  recovery  was  denied  be- 
cause the  plaintiff  did  not  show,  that  had  not  the  goods  been  lost^  there  would 
have  been  a  profit,  and  that  there  was  a  loss  of  profit  on  the  whole  adventure, 
notwithstanding  the  safe  arrival  of  a  part.  Had  these  &cts  been  made  to 
appear,  it  may,  perhaps,  be  gathered  from  the  case  that  the  policy  would 
have  been  opened. 

[1]  Goods  are  insured  in  one  policy,  and  the  profits  in  a  separate  policy, 
and  the  insured  recovers  for  an  average  loss  on  the  goods;  he  can  only  re- 
cover an  average  loei^  in  the  like  proportion,  on  the  profits.  Loomit  v.  Shaw, 
2  J.  0.  3«. 

A.  loss  on  a  policy  on  profits  wpl  be  a  total  or  partial  loss,  scoording  as 
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[*250]  effect  *of  abandonments  to  the  respective  under- 
writers of  cargo  and  profit,  we  will  not  undertake 
to  say.  Perhaps,  on  tendering  an  indemnity,  the  former 
might  be  obliged  to  cede  their  interest  to'  the  others,  or  to  ac- 
count with  them  for  the  profits,  but  here  being  no  aban- 
donment of  the  cargo,  this  diflScalty  is  not  before  us.  We 
are  only  to  determine  whether,  as  between  the  owner  of 
<»rgo,  and  his  insurer  of  profits,  it  is  reasonable  to  permit 
the  former  to  manage  the  property  as  he  pleases,  and  at  a 
period  ever  so  distant  to  call  on  the  latter  for  a  total  loss. 
If  abandonment  be  necessary,  as  we  think  it  is,  the  one 
on  which  the  plaintiff  relies  w^as  not  in  time.  So  far  from 
giving  any  intimation  of  such  design,  he  takes  back  the 
premium  from  several  underwriters,  and  as  to  them  can- 
cels the  policy.  He  then  proceeds  by  his  agent  to  sell  the 
cargo,  takes  bills  in  payment  on  whichthere  is  a  loss,  and 

the  loss  on  the  subject  matter  of  the  profits  is  total  or  partial    Abbot  v. 
Sfebor,  3  J.  0. 39. 

It  seems,  that  the  rale  hj  which  to  ascertain  whether  there  is  a  total  or 
partial  loss  of  the  profits  is,  to  determine  whether  more  or  less  than  one- 
half  in  yalue  6f  the  subject  has  been  lost    Id. 

Profits  are  an  insurable  interest     Ihm  y.  Smiih,  3  OaL  R.  245. 

In  France,  nothing  but  ship  and  cargo  are  regarded  as  proper  objects  of 
insurance.    Id. 

In  England,  and  in  this  country,  it  is  not  unusual  to^insure  profits  eo  nth 
mine^  and  yet  no  decisions  are  to  be  found  on  the  oonstruction  or  eflTect  of 
such  policies.    Id. 

We  are  at  liberty,  then,  to  adopt  such  rules,  not  inconsistent  with  the 
written  contract,  as  shall  render  them  as  lii*\e  as  possible  of  the  gambling 
kind.    Id. 

Under  no  pretext,  indeed,  can  they  be  called  waf«5fpnng  policies,  which  ex- 
clude all  idea  of  interest  in  the  nssured.     Id. 

Such  an  insurance  is  but  another  way  of  v«luinp  the  goods,  and  In  a  total 
loss,  the  underwriter  has  such  an  interest  in  the  propertv,  i)s  to  be  entitled 
to  an  abandonment    Id. 

But  though  the  person  insured  abandon  first  to  the  underwriters  on  the 
goods  he  may  recover  as  for  a  total  loas  on  the  profits  which  lie  rihaequently 
abandoned  to  the  insurer  on  the  profits,  in  a  case  of  capture,  •v»xere  the 
veBJrel  never  arrives  at  her  destined  port  Mumfwd  v.  Ualleti,  1  J  Ps  OS 
S  N.  Y.  Big.,  p.  103. 
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finding  lie  has  not  made  out  to  his  wish,  calls  on  the 
defendant  for  the  whole  amount  of  his  subscription.  This 
case  does  not  fall  within  the  reason  of  those  in  which 
it  has  been  settled,  that  an  abandonment  is  never  too  late 
while  the  loss  continues  total.  Perhaps  it  would  have 
been  better,  in  all  <5ases,  to  drive  the  assured  to  an  early 
election,  whether  he  will  abandon  or  not,  and  not  leave  it 
in  his  power,  as  it  now  is,  to  run  the  underwriter  to  an 
immense  expense,  in  attempts  to  recover  the  property  for 
his  own  benefit,  and  then  throw  it*upon  him,  when  he  can* 
no  longer  take  any  one  step  that  may  be  of  advantage ; 
but  in  opposition  to  the  positive  regulations  or  practice  of 
most  maritime  countries,  and  of  England  among  others, 
where  abandonments  must  be  made  within  a  reasonable 
time  after  notice  of  loss,  we  permit  the  assured  to  lay  by 
for  years,  in  case  of  a  capture  or  other  technical  total  loss, 
provided  the  capture  or  other  accident  contir]ues.  In  these 
cases,  however,  the  property  is  out  of  the  hands  of  the  as- 
sured, who  is  pursuing  measures  to  recover  it ;  but  it  is 
diflferent  here,  where  the  loss,  properly  speaking,  was  never 
total.  The  cargo  was  not,  as  in  case  of  capture,  taken 
from  the  owner.  On  the  contrary,  he  chooses  to  treat  the 
loss  as  partial ;  he  directs  a  sale  of  it  on  his  own  account ;  and 
finally  abandons,  but  not  until  after  a  lapse  of  three 
years,  when  in  *fact  there  is  nothing  to  surrender,  [*251] 
but  what  he  has  already  received,  and  means  to 
retain.  Whatever  might  have  been  me  claim  of  the  de- 
fendant on  the  insurers  of  the  cargo,  if  an  abandonment 
had  been  made  to  them,  (on  which  our  opinion  is  reserved,) 
we  think,  as  between  him  and  the  owner,  he  had  a  right 
to  pay  the  first  cost  of  the  goods,  with  all  the  charges  and 
profits  according  to  valuation,  and  on  those  terms  to  insist 
on  an  assignment.  To  enable  him  to  assert  this  right, 
there  ought  to  have  been  a  seasonable  abandonment,  which, 
notwithstanding  the  decision  just  referred  to,  should  always 
be  made  as  soon  as  possible,  where  the  disaster,  as  was  the 
case  here,  is  of  such  nature  as  not  to  devest  the  assured 
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of  his  property.  This  is  a  case  of  some  novelty,  on  which 
precedents  throw'  little,  if  any  light  It.  is  very  probable, 
therefore,  that  our  view  of  it  may  be  incorrect^  but  after 
mature  reflection,  we  cannot  come  to  any  other  result^  sat- 
is&ctory  to  our  own  minds.  If  wrong,  the  precedent  will 
not  work  much  mischief,  for  it  cannot  be  long  before  un- 
derwriters, in  this  state  at  least,  discover  the  folly  of  insur- 
ing, unless  at  a  very  advanced  premium,  either  profits  or 
freight.  The  latter,  it  has  already  been  determined,  or  at 
least  so  much  as  is  earned,  "  even  during  the  voyage  in- 
sured," after  abandonment  of  the  ship,  goes  to  her  under- 
writers, and  if  profits  on  goods,  in  like  cases,  should  be 
adjudged  to  belong  to  the  assurer  of  that  subject^  there 
would  be  none,  or  very  little  salvage  in  either  case,  so  that 
while  the  underwriters  on  ship  and  cargo  would  be  receiv- 
ing enough,  and  perhaps  more  than  enough,  to  reimburse 
them,  those  on  profits  and  freight  may  pay  a  total  loss  on 
the  same  voyage,  and  not  receive  a  farthing  from  the  sub- 
jects insured.  Our  opinion  is,  that  the  defendants  have 
judgment. 
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Weed  against  Elms 


The  guardian  of  an  iDfant  may  eubmit  to  arbitrators  on  behalf  of  his  ward, 
and  a  performance  will  be  a  bar  to  a  mit  by  the  infant,  when  of  age^  Ibr 
the  same  matter. 

Debt  on  an  arbitration  bond  entered  into  with  tbe  plain* 
tiflF,  by  which  he,  as  guardian  of  Eber  Weed,  submitted 
tp  three  indifferent  persons  all  things  relating  to  a  suit 
brought  by  him,  in  the  same  capacity,  against  the  defend* 
ant  for  assaulting  and  falsely  imprisoning  the  said  Eber 
'  Weed.  Plea,  ntd  agard;  to  which  the  plaintiff  replied,  set- 
ting forth  an  award,  reciting  that  they,  the  arbitrators, 
being  "named  by  and  between  Eber  Weed,  by  bis 
guardian,  Noah  Weed,  of,  &c.,  and  Caleb  Ellis  of,  Ac,  did 
award  that  Caleb  Ellis  should  pay  to  Noah  Weed,  guardian 
of  £b^  Weed,  the  sum  of  112  dollars,  and  each  settle 
with  his  own  witnesses,"  with  the  usual  averment  that 
the  defendant  had  not  paid.  Demurrer  imfe,  showing  for 
cause ;  1st.  That  there  was  no  profert  of  the  award ;  2d. 
That  it  was  without  the  submission ;  8d.  That  it  wanted 
mutuality  ;  and  4th.  That  it  was  not  final. 
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Henry ^  m  support  of  the  demurrer.  As  to  the  profert, 
no  great  reliance  ought,  perhaps,  to  be  placed 
[*254]  on  that ;  but,  *as  the  award  was  under  seal,  it 
would  seem  necessary  to  make  the  same  profert 
which  is  required  in  pleading  other  instruments  of  a  simi- 
lar description.  On  the  second  point,  it  is  to  be  observ 
ed,  that  the  bond  is  in  favor  of  the  plaintiflF  individually ; 
the  defendant  is  bound  to  him  personally  ;  and  the  sub- 
mission is,  "  by  the  said  Caleb,  and  the  said  Noah,  guardian 
as  aforesaid,"  yet,  the  recital  of  the  award  states  it  to  have 
been  made  by  persons  named  "by  and  between  Eber 
"Weed,  by  his  guardian,  and  Caleb  Ellis."  The  infant  does 
not  submit  The  recital,  then,  is  plainly  of  an  award  not 
warranted  by  the  submission*  This  is  fatal ;  for  the  one 
must  be  according  to  the  other.  Kyd,  278.  There  is  also 
a  total  want  of  mutuality.  The  payment  of  the  112  dollars 
is  to  Noah  Weed,  without  a  single  act  to  be  done  by  him ; 
and  it  cannot  be  said  that  the  money  infers  a  release,  be- 
cause the  rights  of  an  infant  cannot  be  submitted.  He  is 
not  concluded ;  for  he  may,  the  very  instant  he  is  of  age, 
disavow  all  his  guardian  has  done.  Therefore,  it  cannot 
be  final.  For  the  necessity  of  an  award  being  mutual,  Kyd, 
218,  259,  260. 

Woodworih^  contra.  The  replication  sets  out  the  award 
in  licRc  verba^  and,  therefore,  supersedes  the  necessity  of  a 
profert.  Though  an  infant's  rights  cannot  be  disposed  of 
by  his  guardian,  yet  there  is  such  a  general  control  over 
them,  that  they  may  be  submitted  to  arbitration.  In 
Boberis  v.  Neivbold^  Comb.  318.  the  very  thing  was  done; 
and  in  1  Cora.  Dig.  637,  the  same  doctrine  is  recognised. 
At  law,  the  guardian  in  a  suit  is  the  protector  of  the  rights 
of  the  infant,  and  may  bind  himself  that  his  ward  shall 
perferm.  In  an  action  by  an  infant,  his  guardian  may 
receive  the  money  recovered,  and  give  an  acquittance  for  it. 
He  is  liie  mere  instrument  through  which  the  in&nt's 
claims  are  satisfied  ;  and,  therefore,  the  award  of  a  sum  of 
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money  to  him,  it  being  for  the  benefit  of  the  infant,  is  good, 
1  Com.  Dig.  543.  Nay,  an  award  of  money  to  a  third  per- 
son is  valid,  if  it  appear  that  the  parties  submitted  for 
him.  Bird  v.  Bird^  1  Salk.  74.  Certainly,  then,  it  must 
be  so,  if  to  him  who  submits  for  another.  The 
award  is  clearly  mutual ;  *for  to  make  it  so,  it  is  [*265] 
requisite  only  that  the  money  paid  be  a  final  dis- 
charge of  all  claims. 

LiViKGSTON,  J.  In  Purdy  v.  Ddavariy  1  Caines'  Bep. 
804,  we  decided  that  an  award,  ordering  payment  of  a  sum 
of  money,  carries  in  itself  a  mutuality,  as  it  must  be  held 
to  be  in  satis&ction  of  the  matter  submitted. 

Woodworih.  Then  the  only  point  is  as  to  the  right  to 
submit.  If  the  guardian  has  'it,  the  receipt  of  the  sum 
awarded  in  satisfaction  of  that  which  he  was  authorized 
to  submit,  .must  be  final.  The  award  of  the  arbitrators, 
after  reciting  the  suit  and  submission,  is,  that  they  "  there- 
upon" determine.  In  1  Com.  Dig.  548,  it  is  laid  down, 
"  if  there  be  a  submission  of  all  matters,  an  award,  de  ei 
super  prcemtssiSj  that  one  sWl  pay  so  much  to  the  other, 
is  good,  for  being  super  prcBmissis^  (or  thereupon,)  it  must  be 
held  to  have  been  in  satisikction  of  the  matter  submitted." 

Henry,  in  reply.  The  use  of  a  profert  is,  that  oyer  may 
be  demanded,  and  though  a  deed  be  set  out  in  the  declara- 
tion, profert  is  nevertheless  necessary.  But,  it  is  confessed, 
this  objection  is  not  much  relied  on.  The  reasoning,  how- 
ever, of  the  other  side,  admits  the  award  to  be  neither  final 
nor  mutual.  It  is  acknowledged  that  the  infant  is  not 
concluded ;  if  so,  it  cannot  be  final,  nor  can  it  be  mutual. 
To  give  it  the  semblance  of  mutuality,  it  should  have  gone 
further  and  awarded  certain  things  to  be  done  by  the 
plaintiff,  in  case  the  infant  should  not  abide  by  the 
determination  of  the  arbitrators.  The  plaintiff  was  only 
guardian  ad  litem  ;  and  thpugfa  a  guardian  in  socage,  oi  by 
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nurture,  or  eveu  a  testamentary  guardian,  may  submit,  ono 
who  is  merely  ad  lUem  cannot.  His  power  is  only  for  a 
specific  purpose,  and,  as  it  is  a  delegated  authority,  cannot 
be  exceeded  or  transferred. 

LrviNGSTON,  J.,  delivered  the  opinion  of  the  court.  The 
first  objection  to  this  award  is  founded  on  a  want  of  power 
in  the  guardian  to  submit.  Hence,  it  is  said,  the  award  is 
not  mutual, and  the  infant's  rights  not  concluded. 

It  is  difficult  to  conceive  how  it  should  ever  have  been 
doubted  whether  guardians  had  this  power,  or  whether 
they  were  not  bound  by  their  bond,  or  whether  an 
[*256]  award,  *under  these  circumstances,  did  not  put 
an  end  to  all  controversies  submitted  between  the 
infant  and  other  party.  That  an  infant  himself  should 
not  bind  himself  in  this  way  is  right,[l]  but  for  this  very 
reason  a  power  should  be  lodged  elsewhere ;  and  where 
can  it  be  so  properly  intrusted  as  to  the  very  person  who 
has  the  care  of  all  his  property  7  for  the  present  plaintiff 
does  not  appear  a  guardian  ad  lUem  only,  and  must,  there- 
fore, be  supposed  competent  to  judge  whether  a  suit  or 
arbitration  will  be  most  likely  to  promote  the  interest  of 
his  ward.  But  his  point  is  settled  in  Roberts  v.  Newbold^ 
where  it  is  allowed,  that  a  guardian  may  submit  for  an  in- 
fant, and  even  if  the  latter  gives  a  bond  himself,  it  is  not 
void,  but  only  voidable.  With  this  also  agrees  the  civil 
law,  by  which,  although  an  infant  cannot  bind  himself  by 
a  submission,  yet,  if  any  one  will  become  his  surety,  a 
remedy  may  be  bad  against  the  latter  for  the  infant's  non- 
performance. 

There  is  as  little  reason  to  say  the  award  is  not  final. 

[1]  A  tnibmission  is  entered  iDto  hy  A.  and  othen  (the  widow  and  heirs 
of  B.)  of  the  one  pai%  and  C.  of  the  other  part ;  the  former  covenanting  that 
certain  infant  oo-heira  should  abide  by  the  award ;  the  arbitrators  awarded 
that  G.  should  pay  the  other  parties  a  specific  sum  of  money ;  held,  that  al- 
though the  submission  was  unauthorized  in  respect  to  the  infants,  the  aw«rd 
was  binding  on  the  pariiee.    (Smith  t.  Van  Koairandfji  HiU  il9.) 
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After  reciting  their  authority  to  settle  all  controversies  be- 
tween the  defendant  and  infant,  the  arbitrators  award, 
"  that  the  former  shall  pay  a  certain  sunn  to  the  guardian, 
and  that  each  party  shall  settle  with  his  own  witnesses." 
There  can  be  no  doubt  that  payment  of  this  sum  to  the 
guardian  would  operate  as  a  discharge  to  the  defendant 
for  every  demand  of  the  infant,  and  that  the  award  is, 
of  course,  sufficiently  conclusive.  The  only  remaining  ob* 
jection  is,  that  no  profert  is  made  of  the  award  in  the  rep- 
lication. That  this  is  necessary,  we  can  find  no  authority. 
The  action  is  on  the  bond,  and,  in  answer  to  the  plea,  the 
award  is  set  forth  in  hcec  verba.  -  This  is  the  usual  way,  and 
must  be  sufficient.(a)     The  replication  is,  therefore,  good.[l] 

Judgment  for  the  plaintiff. 

(a)  The  reason  why  apro/eri  of  an  award  is  not  required,  is,  becauM  It  la 
not  a  deed.    Leafe  ▼.  Box,  1  Wila.  121. 

[1]  A  pertjr,  it  seems,  may  avoid  the  eflfbct  of  an  award  by  showing  that 
ho  was  as  infant  when  be  made  the  agreement  of  sabmission.  (See  Baker 
T.  Lovett,  6  Mass.  Hep.  78,  80,  per  Parsons,  G.  J.  Britton  v.  WUUam'a  De- 
vvnes,  6  Munf.  453.  Watson  on  Arb.  and  Awards,  41.  Ko.  31,  Law  Lib. 
rhiladel.  2  n.  S.  541,  s.  1.  Kyd  on  Awards,  36,  etseq.)  So,  semble,  as  to 
a  lunatic,  feme  covert,  &c.  {Rumaey  v.  Leeky  5  Wend.  20,  22.  See  Watson 
on  Arb.  and  Awards,  43.  No.  31,  Law  Lib.  Philadelphia.  3  R.  S.  541,  s. 
1 .  Kyd.  on  Awards,  35.)  An  attorney,  it  has  been  intimatedi  has  autho- 
rity, as  such,  to  submit  for  his  client  Thus,  where  an  attorney  had  submit- 
ted a  question,  as  to  his  client's  right  of  set-off,  to  the  decision  of  a  judge, 
extra  Judicially ;  the  court,  per  Story,  J.,  inclined  to  regard  it  as  an  award, 
nnd  ^  conclaslYe.  In  respect  to  the  attorney's  power  to  make  the  submia- 
mon,  it  was  regarded  as  maintainable,  and  within  bis  general  authority. 
"  If  he  exceeds  it,  the  remedy  for  his  client  is  to  be  sought  in  his  own  per- 
sonal responsibility."  {Green  ▼.  JDarUng,  6  Mason,  202,  205.)  See  Waah- 
ington  v.  M^Gee^  3  Dana^  446,  as  to  when  a  submission  to  a  judge  shall  be 
deemed  an  arbitration.  Further,  as  to  an  attorney's  or  an  agent's  autho- 
rity in  this  respect,  see  Eaetman  t.  BurkigJh,  2  New  Hampshire  Bep.  484, 
488.  Somera  ▼.  Balahrega,  1  Ball.  464.  The  Inhabiiants  of  Buckkmd  r. 
ThelnhdbiiaiUa  of  Conway,  16  Mass.  Rep.  396.  HdOcer  v.  Parker,  T  Crancb, 
496.    WatBon  on  Arb.  and  Awards,  49,  50.    Law  Lib.  Philadelphia. 

An  award,  like  a  judgment  of  a  court  of  ooncorrent  Jurisdiction,  binds 
only  the  parties  and  privies,  so  as  to  prevent  them  from  again  litigating  the 
tame  subject  matter  which  was  determined  by  the  award.  But  strangers 
to  the  submission  can  neither  be  beneflited  nor  prejudiced  by  an  award. 
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(Watson  on  Arb.  and  Awards,  145.  Nos.  31  and  32,  Law  Lib.  Philadel- 
phia. Kyd  on  Awards,  42  to  49.  See  Voshurgh  v.  Bame,  14  Johns.  Rep. 
302.  StudebaeJser  r.  Moore,  3  Binney,  124.  Commontoealth  y.  SimcntofL,  I 
Watts*  Rep.  310.  PuUeti  y.  nainnard,  1  Whnrt  Eep.  624.  Jackson  t.  Dor 
vis,  6  Oowen's  Rep.  123.) 


Cheetham  against  Lewis. 

On  an  original  suit  in  this  court,  the  plaintiiT  may  declare  at  any  time,  uuleii 
nonprossed, 

EvERTSON  moved  to  set  aside  the  declaration,  and  stay 
all  further  proceedings,  because,  though  the  writ  was  re- 
turnable in  November,  1803,  the  plaintiff  had  not  filed  and 
delivered  his  declaration  till  September  lasi.     He  conten^l- 

ed,  that  by  the  rules  of  the  common  law,  a  plaintiif 
[*257]     was  obliged  *to  declare  within  the  year,  and  if  he 

did  not  do  so,  he  was  ij^so  facto  out  of  court.  If 
isome  limitation  of  this  sort  was  not  in  force,  a  cause  miglit 
be  hung  up  ad  infinitum.  In  support  of  the  application  ho 
cited  2  D.  &  E.  112,  and  particularly  the  reasoning  of 
Buller,  J. 

Van  Wyck,  contra,  argued  that  the  only  mode  of  putting 
a  plaintiff  out  of  court,  was,  by  a  rule  to  declare,  or  be  non* 
pressed 

Per  Curiam.  There  is  no  such  rule  of  practice  in  this 
ponrt  as  that  insisted  on  by  the  defendant.  It  is  in  his 
power  to  nonpros  the  plaintiff  if  he  pleases;  if  he  does  not, 
the  plaintiff  may  declare  at  any  time.  The  decision,  how- 
ever, in  this  case,  will  not  apply  to.  a  suit  removed  by 
Jiobeas  corpus;  for  there,  aa  the  defendant  cannot  nonpros^ 
he  is  bound  to  plead. 

Motion  denied. 
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Lenox,   Maitland    and    Eenwick    against  Ho-WLANB, 
EussEL  and  others. 

Under  the  act  respecting  absent  and  absconding  debtors,  this  court  will  in- 
quire into  the  fonndation  of  the  demand  of  the  plaintiffs,  and  if  it  appeal 
not  to  be  such  aa  to  warrant  the  issuing  an  attachment,  will  order  a  super' 
sedeas. 

The  plaintiffs  had,  under  the  act  authorizing  proceed- 
ings against  absent  debtors,  procured  on  the  usual  oath,  an 
attachment  against  the  property  of  the  defendants,  who  re- 
sided in  Massachusetts.  They,  by  affidavit,  set  forth  that 
they  never  had  any  dealings  with  the  plaintiffs,  who,  as 
shippers  of  property  on  board  the  ship  Ocean,  belonging  to 
the  defendants,  claimed  compensation  for  damage  the  goods 
had  sustained  in  consequence  of  the  vessel's  having  been 
run  ashore  when  going  up  the  harbor  of  Liverpool,  by 
alleged  negligence  or  misbehavior  of  the  captain,  whereas 
the  injury,  if  any,  arose  from  the  conduct  of  the  pilot. 

Colden  and  i?%5,  on  these  facts,  moved  to  supersede  the 
attachment,  notice  of  which  had  been  duly  published. 
They  contended  that  the  debts  contemplated  by  the  act 
were  such  as  might  be  set  off,  the  words  of  the  statute  being, 
that  the  demand  must  be  100  dollars  above,  or  clear  of, 
discounts.  Torts  and  unliquidated  damages,  therefore,  not 
within  the  purview  of  the  law,  because  of  them  no  set-off 
can  be  made.  Bankrupt  Act,  s.  34.  Coop.  Bunk.  Law,  160, 
224,  244.  Sell.  Prac.  42.  2  Caines'  Rep.  33, 
Brown  v.  Camming,  *But  allowing  such  a  claim  [*258] 
might  be  set  off,  the  pilot,  they  said,  was  answer- 
able. Malyne,  59.  7  D.  &  E.  160.  They  referred  also  to 
the  decision  of  this  court,  in  the  matter  of  Fitzgerald,  an 
absent  debtor,  2  Caines^  Rep.  818. 

Hoffman  and  Harison,  contra,  argued,  that  the  court  had 
no  jurisdiction  in  this  summary  way,  as  the  act  had  chalked 
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d&t  the  only  mode  of  proceeding  by  which  a  supersedeas 
could  be  obtained.  That  as  to  the  matter  of  the  claim  being 
without  the  statute,  the  21st  section  had  ordered  a  bond  to 
be  given,  to  appear  and  plead  to  any  action,  and  the  terms 
of  the  condition  were  broad  enough  to  include  all  cases,  ex- 
cepting pure  torts  alone ;  even  to  appear  and  answer  to  a  bill 
in  equity.  To  support  the  attachment,  the  oath  of  the  plain- 
tiffs is  all  that  js  required,  and  cannot  be  done  away  by  a 
counter  deposition  from  the  defendants.  It  would  be  to 
try  the  cause  by  affidavit,  and  determine  preliminarily,  the 
fact  of  debt,  or  no  debt  Whether  the  pilot  or  master  were 
to  blapie,  was  not  now  to  beanvestigated. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  We  do 
not  think  that,  because  the  statute  points  out  a  particular 
mode  by  which  a  supersedeas  may  be  obtained,  we  are 
ousted  of  jurisdiction  in  this  state  of  the  case.  We  con- 
ceive that,  from  the  general  superintending  power  of  this 
court,  we  have  a  right  to  examine  whether  the  attachment 
has  not  improvidently  issued,  and,  on  this  ground,  review 
the  order  of  the  judge  by  whom  it  was  directed.[l]  On  the 
present  occasion,  the  plaintiffs  have  not  contradicted  the 
affidavit  of  the  defendants,  but,  resting  their  opposition  on 
the  matter  it  details,  have  reposed  themselves  on  its  con- 
tents. Exercising,  then,  that  right  of  control  which  we 
think  we  possess,  we  cannot  but  see  that  the  plaintiffis  have 
failed  in  showing  such  a  debt  as  is  within  the  purview  of 
the  act.  The  statute  applies  only  to  those  which  are  capa- 
ble of  being  set  off,  not  to  demands  which  arise  from  torts, 
or  ex  delicto.  As,  therefore,  the  claim  of  the  plaintiffs  is 
stated  to  be  of  this  nature,  proceeding  from  the  misfeasance 

of  the  captain,  and  this  is  not  denied  by  the  oppo- 
[*259]     site  *party,  the  motion  must  be  granted ;  but  with 

permission,  however,  to  the  plaintiff?,  to  show, 

[1]  ir  a  plaintiff  who  brings  suit  hj  attachment  against  a  foreign  oorpora- 
Hon,  be  a  non-resident,  the  objection  is  best  raised  by  a  motion  to  set  aside 
the  attachment,  but  the  objection  cannot  be  raised  at  the  trial  by  a  motion 
for  non-suit    Dawnea  v.  Phosniz  Bank,  6  Hill,  297. 
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any  day  within  the  term,  that  they  have  a  debt  sueh  as  is 
within  the  purview  of  the  act 

Kent,  Ch.  J.  I  am  against  the  motion,  because  I  think 
the  only  remedy  is  under  the  21st  section  of  the  act,  which, 
in  my  opinion,  is  fully  sufficient.  If  the  bond  there  di- 
rected be  givfen,  the  question,  whether  debtor  or  not,  with- 
in the  statute  can  be  decided ;  for  the  instrument  can  apply 
only  to  debts  within  the  law.  The  proceedings  below  are 
regular,  and  on  that  score,  we  have  therefore,  no  right  to 
interfera 

Thompson,  J.    I  concur  in  the  opinion  of  the  Chief 

Justice.(a)[l] 

(o)  See  this  ease,  post,  323,  on  a  tubseqaent  application. 

[1]  The  estate  of  debCora,  who  are  abroad,  is  liable  to  an  attachment,  whether 
their  absence  from  this  state  is  permanent  or  temporarj,  voluntary  or  invo- 
luntary. The  question  in  such  a  case  is,  where  is  the  actual  residence  f  and 
not  where  is  the  domicil  7    In  re  TAomiMtm,  1  Wen.  43. 

An  executor  or  administrator  who  enters  upon  leasehold  property  held  by 
the  testator  or  intestate  in  his  lifetime,  or  who  receives  the  rents  and  profits 
thereof,  is  chargeable  in  the  debet  and  detinet  directly  on  the  covenant  of 
the  lessee  as  an  assignee,  and  in  proceeding  against  him  he  need  not  be 
named  as  executor  or  administrator.  In  the  MaUer  of  John  OaXhway^  2l 
Wen.  32. 

If  he  has  no  assets,  or  the  land  is  in  truth  not  worth  the  sum  due,  he  may 
show  those  facts  in  defence ;  prima  faciei  however,  the  land  is  deemed  worth 
more  than  the  sum  demanded.    Id. 

Being  personally  liable,  be  may  be  proceeded  against  by  attachment  under 
the  act  relative  to  absconding,  concealed  and  non-resident  debtors.    Id. 

A  Don-resident  creditor  may  institute  proceedings  under  this  act  against 
a  non-resident  debtor,  where  the  debt  ia  due  on  a  contract  made  within  this 
state.    In  the  matter  of  Brown,  21  Wen.  316. 

It  is  enough  that  the  aflQdavits  of  the  two  witnesses,  required  by  the  stal- 
ate  to  be  presented  on  the  application  for  an  attachment,  state  that  the 
debtor  is  a  non-resident,  or  that,  being  an  inhabitant)  he  has  secretly  departed 
flrom  the  state,  or  keeps  himself  concealed  with  intent  to  avoid  the  service 
of  civil  process ;  it  is  not  necessary  that  these  affidavits  should  contain  anjt 
thing  as  to  the  nature  of  the  debt,  or  the  residence  of  the  creditor.    Id, 

An  attachment  does  not  lie  against  an  administrator  for  a  demau4  IfA^ 
his  intestate,  under  the  act.    In  the  maUer  of  JBurd  db  Seldon^  %  W^B*  ^' 

Vol.  IIL  80  '^ 
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An  atla^^oient  dOM  not  litt  agMwl  penon*  duming  mcraly  by  right  4t 
representation.    Jackeon  ex  dem.  Murray  r,  Waiaworihf  1  J.  G.  372. 

But  where  the  debtors  w^ere  named,  some  as  trustees,  some  as  execuiori^ 
Ac.,  held,  after  a  lapse  of  time  and  acquiesoenoe  of  parties^  that  these  would 
bs  deemed  mere  #oids  of  desdrtptioii,  so  as  to  soppoit  tlie  prooeedingti    Id. 

An  absconding  debtor  nwj  be  piooeedod  ag«tnii  bj  an  abseni  eraditoi; 
SMin$  y.  Cooper,  6  J.  a  B.  186.    ^  parte  GUdweO;  5  Cow.  293. 

Aliter,  as  to  an  absent  or  non-resident  debtor,  ii  the  fnatter  of  FU^eraldf 
3  Cki.  R.  318. 

And  a  person  residing  stbroedj  but  who  has  been  tntfttiestly  wHfain  tli# 
sM»,  eannot  be  deemed  an  abssoDdiDg  debtor.    Id; 

Aliter,  as  to  a  parson  wbo  oomes  here  to  reside^  and  then  absoonda^  Id» 
Ex  parte  CaldweU,  6  Cow.  293. 

An  attachment  does  not  lie  against  a  corporation.  If  Queen  t.  Mtddleiowk 
Man,  Co.,  16  J.  R  6. 

IC  may  lane  agaiast^  tfae  pvoperly  of  one  of  ssrend  partners^  wbo  abaeond^ 
for  a  partnership  debt,  though  his  co-partners  reside  within  the  atat%  and 
might  be  arrested.    Matter  of  Chipman,  14  J.  B.  217. 

So  it  may  issue  for  the  separate  debt  of  such  absconding  debtor.  MaMet 
o/iS^OA,  16  J.  R.  102. 

By  the  set  of  1849,  protMon  was  made  fi>r  sebdng  trtnA  property,  real  and 
psTMnal,  In  proceedings  by  attaefament  against  foreign  oorporationa;  tbe  a^ 
tadbment  most  be  ezeeofed  by  iMvIng  a  troe  and  attested  copy  of  the  i»ti* 
with  the  trustee,  because  tbe  tmstee^  being  within  the  jurisdiction  of  tbe  staliv 
oftn  be  reached  by  peraonal  sertice ;  he  i^  moreover,  the  representation  of  ttie 
beneficial  owner,  and  may  be  interested  in  the  defence  of  the  suit  WtigM 
r.  Ikntiflate,  3  Barb.  6<>4 

Attachment  may  issue  kgalnst  non-resident  debtors^  upon  an  unliquidated 
debt    ifiitter  efMaifit,  8  Barb.  229. 

A  supersedeas  to  an  attachment  under  the  absconding,  concealed  and  ab* 
sent  debtor  act^  will  be  granted  on  showing  a  settlement  between  the  at- 
taching creditor  and  tbe  debtor,  although  trustees  hare  been  appointed ;  th« 
rights  of  the  trustees,  however,  will  be  protected,  and  the  time  will  be  gireit 
t6  other  creditors  to  come  in.    JH  ihe  matter  ef  Amdk,  9  Wen.  473. 

Where  persons  proceeded  against  as  absconding  or  concealed  debtors^ 
satisfactorily  show  that  they  had  not  absconded,  or  were  not  concealed,  a 
snpersedeaif  will  be  gnbted  with  costs,  although  tbe  creditor  had  reason  to 
believe  that  tlie  debtors  had  absconded  or  Were  concealed.  In  (h»  maiter  tf 
WiHrwr,  3  Wen.  424. 

If  a  plaintifl^  wbo  brings  suit  by  attachment  against  a  foreign  corporation, 
be  A  son-resident,  the  objection  is  best  raised  by  motion  to  set  a^side  the  at- 
tachment ;  but  the  objecti6n  cannot  be  raised  at  the  trial  by  motion  for  non- 
suit    Ik/wneB  v.  Pftdmiv  ^aatky  6  Hill,  297. 

Supersedeas  will  be  granted  to  an  attachment  under  the  act  :-ehitive  tb 
abatenfnnd  absconding  debtors,  if  the  process  issued  impiovidently.  Bsparte 
\Chi^fr^n,  1  Won.  66. 


KEW  Tbat,  irOVB!5i?BER,  1806.  isH 

B^riheU  ▼.  #ai*dl 

i3ui>eraed(dafl  is  finiA.    LieAjadv,  Jhaxd,  3  J.  G.  141. 

4*116  «(wri  may,  oh  inotioB,  «ZMiitM  nrheiher  the  iittaclimeBt  #a8  imprd^ 
Gently  issued,  and  if  found  to  have  beeu  improperly  granted,  may  award  # 
•apersedeas.  Lenoz  ▼.  ffowtrntd^  3  Cai.  B.  267.  Jf  Queen  v.  MiddiOm  Mom, 
a>.,16XlL«. 

Am  aUacbmeot  regularly  issued  against  a  non-resident  debtor  cannot  ^ 
superseded  by  the  officer  granting  it;  except  in  the  cases  provided  fbr  by  t|io 
statute;  It  cannot  be  done  oo  affidavits  contradicting  the  fact  of  residence, 
nor  can  the  supreme  court  issue  supersedeas,  except  on  the  return  of  th^' 
officer  to  a  certiorari  directed  to  him.  MdUer  </  Marty^  3  Barb.  229.  K.  T. 
Bi^.,  1«L  2,  fc  083,  ^M^: 
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n^  in  « -statute,  a  clause  creating  a  new  ofifence,  and  iniicting  a  penalty,  be 
io 'defectively  worded,  that  by  one  pan  it  appeara  to  b^  recoverable  in  n 
summary  way,  and  by  another,  according  to  tlie  usual  course  of  prooeed|n||^ 
the  latter  shall  be  preferred.  All  slatutes  ^viug  summary  (nodes  of  x^ 
covery,  are  to  be  sirictly  construed. 


On  certioran  to  a  justice's  court,  in  a  suit  under  the  19th' 
section,  (1  Rev.  Laws,  695,)  of  the  **act  to  regulate  high- 
ways," by  which  it  is  ordained,  that  the  penalty  of  5  dol- 
lars, imposed  for  obstructing  roads,  shall  be  recovered  '*  ia 
the  name  of  any  person  who  shall  make  complaint  thereof^ 
before  any  justice  of  the  peaxje  of  the  county  where  the  of- 
fence shall  happen,  upon  the  oath  of  one  or  more  credible 
witnesses,  and  levied  by  distress  and  sale,"  &c. 

Oady  assigned  for  error,  that  by  the  return,  it  appeared 
a  regular  action  of  debt  had  been  instituted,  instead  of  the 
summary  mode  prescribed  by  the  statute.  This  point,  he 
said,  had  been  already  ruled,  in  a  case  of  Hamibon  v.  Barton^ 
decided  in  April,  1800.  For  where  an  act  creates  a  new 
offence,  and  points  out  how  the  penalty  inflicted  is  to  be 
recovered,  no  other  method  can  be  pursued.  4  Bac  Abr. 
bid  edit  65^  Bex  v*  Eighty  1  Burr.  543.    An  advantage  re- 
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suited,  be  urged,  from  the  adoptioa  of  the  summary  pro- 
oeediog  ordered  by  the  law,  becai^ae,  in  such  caaesi  the 
evidence  is  neoessarily  returned. 

Oold,  contra.  It  appears,  that  the  parties  agreed  to  go 
to  trial,  and  whatever  advantage  might  have  been  taken 
of  this  objection,  had  it  been  made  at  a  proper  time,  is  now 
waived. 

Oady,  in  reply.  If  the  magistrate  had  not  an- 
[*260]  thority  to  *take  cognizance  of  the  cause  in  this 
manner,  consent  will  not  give  him  jurisdiction. 
Besides,  the  levy  is,  after  conviciion,  to  be  by  warrant  of 
distress ;  and  upon  a  regular  judgment  in  debt^  the  usual 
writ  of  execution  ought,  perhaps,  to  go. 

Per  Curiam.  The  suit  below  was  an  action  of  debt,  con* 
ducted  according  to  the  regulations  of  the  \QL  act,  and  was 
brought  to  recover  the  penalty  or  forfeiture  of  5  dollars,  un* 
der  the  19th  section  of  the  act  to  regulate  highways,  which 
declares,  that  "  if  any  person  shall  obstruct  any  highway, 
&|C.,  such  person  so  offending  shall  forfeit,  for  every  such 
ofiTence,  5  dollars,"  to  be  recovered,  with  costs  of  suit,  in 
tlie  name  of  any  person  who  shall  make  complaint  thereof^ 
before  any  justice  of  the  peace,  &c.,  upon  the  oath  of  one 
or  more  credible  witnesses,  and  levied  by  distress  and  sale 
of  the  good0  of  the  offender,  by  warrant  from  the  justice, 
to  be  directed  to  any  constable  of  the  town,  &c.,  and  the 
constable  is  required  to  pay  such  penalty  into  the  hands 
of  the  commissioners  of  highways,  &c,  to  be  applied  in 
improving  the  public  roads  and  bridges  in  such  town." 

The  question  is,  whether  the  above  recovery  ought  to 
have  been  in  the  manner  prescribed  by  the  lOi  act,  or 
ought  to  htfve  been  in  a  summary  way,  as  the  section  un- 
der which  it  was  had  would  seei^  to  prescribe  ? 

The  section  in  question  is  very  defectively  di:awn.  One 
part  of  it  seems  to  contemplate  a  recovery  by  an  action  or 
suit  in  the  ordin^jiry  ijiode^  and  the  o.ther  part  of  U,  so  t»x 
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ftt  least  as  relates  to  the  collection  of  the  money  by  the 
ooDstabley  uses  language  applicable  only  to  cases  of  sum- 
mary conyictioufl.  And  where  a  statute  admits  of  two 
constractions,  it  is  advisable  to  give  it  that  which  is  con- 
sonant to  the  ordinary  mode  of  proceeding  before  magis- 
trates, as  being  the  most  familiar  to  them,  and  because  in 
that  the  trial  by  jury  is  secured.  Summary  convictions 
are  authorized  frequently  in  the  English  laws,  and  they 
are  required  in  three  different  cases  in  the  act  before  us, 
viz.,  under  the  11th,  12th,  and  28rd  sections.  But  this 
mode  of  proceeding  is  always  strictly  construed  by  the 
courts,  and  is  not  to  be  adopted  but  where  the  language 
of  the  law  is  positive  and  unequivocal.[l] 

Judgment  affirn^ed. 

[1]  A  penal  lUtiite  Bhoald  be  ttriotly  oonetnied.  Sj^rmgve  t.  BtrdaaH  t 
Oow.  419. 

So,  of  a  atatate  in  fkvor  of  oorporatlona  or  particular  pereoni^  and  in  dero- 
gation of oommon  right  Id.  Shtayr. iS^,  4  Hill,  70;  ShatpY.  Johnam^ 
4  Hill,  93. 

TIjejr  abonld  not  be  extended  beyond  their  ezpraaa  worda^  or  their  dear 
import    Id. 

The  oonrt  will  take  jodieial notioe  of pnbllo  atatntea.  The  Peopkr,  Merkh 
HMT,  4  Cow.  94ft. 

If  a  atatate  give  a  remedy  in  the  afBrmative^  (witbont  a  negative  oypreaa 
or  implied,)  for  a  matter  which  waa  actionable  at  the  oommon  law,  the  party 
may  attll  sue  at  the  oommon  law  aa  weU  aa  upon  the  atatate;  for  tbia  does 
not  take  away  the  common  law  remedy.     OrOUnden  ▼.  Wiban,  5  Oow.  165. 

A  apecial  power  granted  by  itatate,  aflboting  the  property  of  individuali^ 
ought  to  be  atrictly  puraoed,  and  appear  to  be  ao  on  the  fiioe  of  the  proceed- 
inga.    <7abflr<  T.  OiliimMa  IWiyifo  Ompany,  S  J.  a  107 ;  Aifl^ 
lHill,824. 

A  penal  atatnte  which  may  be  oonatmed  aa  authorhdng  either  a  aummaix 
iwnedy,  or  an  action  in  the  ordinary  courae  of  proceeding^  ahall  be  taken  to 
mean  the  latter.    Bemdtr.  Wofd,  3  OaL  R.  269. 

A  aummary  ooovioCion  ia  to  be  aCHody  oonatrued,  and  la  only  to  be  adopted 
where  the  language  of  the  act  ia  poaicive  and  uneqaivooaL    Id. 

Where  the  oomputatioa  of  time  in  a  ataitute  ia  to  be  ftom  an  act  done»  the 
flratday  abould  be  excluded.  ExparU  JDem,  2  Oow.  605;  LeiierY,  Om^ 
kud;  2  Cow.  506,  n.  a.  diaeoaNd;  ^mbrey  ▼.  WUUam$,  id.  diacuaaed. 

&  g^  under  the  atatate  (aeaL  41,  ch.  94»  a.  17,)  pieaoribing  the  time  withia 
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which  an  appeal  shoold  he  brought  from  a  joalice^fl  c^urt  Id.  Simf  t, 
Mmpkifi,  3  Cow.  611  n.  a.   Brau/n  ▼.  Jl^own,  id. 

Where  the  comptilaiioD  ef  time  ia  a  Matote  la  to  he  Crnm  n  aiol  doM,  ||4 
im^j,  ordajortheaotahQii]db^ex(il«de4  JBk  pm^  JkeH^  %  Cqw,  ^jg 
£bma»  t.  IdsweU,  6  Cow.  659. 

To  teke  private  property  for  public  iise,  withoi^  praridmg  jost  oompeiifl»- 
li^n  to  the  party,  ia  not  onlj  unconstitutional,  aa  ag^nat  the  fuodameotal 
principle  ofgove^meDt,  hut  a  Tiolation  of  natural  right  and  joatloe.  4-  itil- 
#^  therefore,  whic^i  Tiolai^  th^  pri^pl^  is  null  and  roid.  SrtkMm^  ;r» 
Mjfd^gn,  20  J.  B.  103.    E  C  if  ecror,  id.  "^I* 

An  existing  provision  for  reriewi^g  the  deciaiona  of  a»  inferior  tribunal 
hy  appeal  or  certiorari,  will  applj  to  caae^  sobeequentlj  added  to  as  Juri^- 
Action  by  statute,  though  the  latter  eoniain  no  ezptees  dedaiation  to  that 
cAksL  Tha  Htpk  ear  tvL  Durham  v.  J&e  6h«MiM!p9fMr«  cfllm  Pa/ml  JWft^ 
5BiU«699. 

A  statute,  imponng  a  penalty,  implies  also  a  prohi^tion  of  the  act  readi^ 
ed  penal,  and  such  act  ^  consequently,  illegal  and  Toid.  MsMt  r.  JVbm0% 
UJ.  A.  313,  890. 

A  statute^  penal  as  to  some  persons^  if  it  ia  generally  beneficial,  may  b* 
eftnltably  eonatmed.    Sidaee  j.  Sharp,  IZ  J.  M.  W^ 

An  act  extending  the  bounds  of  a  town  over  the  a^acent  navigable  ivat«|^ 
deea  not  thereby  grant  the  land  covered  by  the  water  10  the  lown^  but  is 
Bf^relly  for  the  pntpote  of  civil  and  eriminal  Jiuriadaction.  /Mpr  t.  J^ii«K  ^ 
J.  R.  133. 

A  petialty  cannot  he  raised  by  implicatioo,  bat  must  be  ^xpnftij  o^eatiA 
and  imposed.    Jones  v.  BiHs,  2  J.  R  319. 

If  »  public  body  or  ofl&qeris  dnthedhy  itpiteile  With  |N»W6r  te  doaafd 
which  concerns  the  public  interest  or  the  rights  of  third  pemna,  the  efo^ 
tiO»  of  the  power  twj  belnaisted  on  as  a  duty,  though  the  atatute  ciea^ikg 
it  to  be  only  pennissire  in  terma.  fki  Mtypr^  Hm  Oi^  ^  Mifm  lirij^  r* 
.AfTie,  3  Hill,  »2. 

Conveyances  by  sntbori^  of  a  atatutOk  pass  no  other  or  didferent  right  tbim 
that  which  the  party  before  poataased.    Jackatm  ear  dam.  Chqior  t.  Cory,  ^  J* 

Whete  s  right  is  granted  by  stefeute^  anda  si^bsequent  atatute  gitee  a  if* 
feitura  or  penalty  for  the  violation  of  that  right,  such  forfeiture  or  pen^^y  ia 
ouBBuUitive  to  the  remedy  provided  by  the  common  law  in  caaea  of  the  Tiehir 
tiop  of  4  statute  right,  where  the  atatute  itseV  is  aOent  Xdrngfton  r.  ^ 
Jhi^en,  9  J.  B.  507.    Se^  Stajbrd  r.  hgetrssii,  9  Bm,  Zfk 

Aa4  It  eeenDs  thnt  the  law  would  be  the  sarae^  ffthe  ^enal^  veregii)^ 
bj  a  subaequent  clause  of  the  same  atatute.    Id. 

Anadoftheles^tureisnot  lo  be  construed  to  epente  retioqpeet&f4y« 
■0  as  to  take  away  a  vested  right    .Asahv.  VanGeedt^  9  J.  B.  438. 

Unlessthe  intention  so  to  <^)ente  is  ex|>reSBly  decbred.  Mnsoti  t.  Jfm^ 
rfg%m\  238. 

It  is  a  principle  of  uniyenal  jurispmdencei  that  lawS|  dvil  or  criminal^  i 
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only  to  crimiiial  caies.    Id. 

;WiMi!B4lieA«w,iai(;9oa4f»%tefiimiiWiortNi^  ti^er 

4f  4taftr  ext^iMriQiw  ja  Ijh^  ^tplnleii  or  mu^ioi^kNm  op  tliein,  the  meai 
» or.phrMeotaKjr  eliall  not  be  deemeA  er  oeBstne^l  a  oheqi^  oftheJi^ 
I  euch  fknmthgy^ffMe^  pwpw*  en  IntenUon  io  /|)ie  legiel^tiire  to 

»». 

In  coDfltruing  a  statute,  the  inteotfon  of  the  legifllatnre  should  hejMomH 
mkmwtr  it  oaii  4m  diaoovsEiBd,  altbonf^  tiie  oontftniellaii  m(tm^  epntiw  to 
«M  taller  iofliheitetate.  OrimMldy.  Jfif0imiiim.  K^^^Qom.W;  :iJ6  f.l^ 
iM.    XAvotaTT.  Oraw^U  Won.  M. 

▲  Ihing  «4iidi  is  vHbta  tte  letter  <^  a  Mtatateis  JMilliv<«ii|B.^atNli#^ 
Wrilew  il  be  wiHwi  tlwtaieatian  of  the  pakiffit    li 

A  penal  statute  Is  not  to  4>e  asMeA  Iqr  «&  eqoiteble  ooMiliwtipn. 
A«n  ▼•  iMer, «  Cbw.  161 

Xfipo fltsiotes abailstapd  tocetber, a»d  ^th  have elM if peesible ;  Ibr  ^ 
iwr  does^not  £iw  vqpeala  .bjr  hnpHoatipft;  and  aU  ads  in  jwn  maCff^^ 
ilMild  be  tsken  to^itiiei^  aa  if  ibigr  were  one  ia!r.  M'ihrtwr.Qfp^m 
iUpteflS  9  Cow.  jA39.    Amwi7./«sM^f  J9iU,  W* 

JMMi  vbam  an  Angluii  ataial^  or  pait  0f  an  JBflf  lish  statnle  ia  iaoorpera^4 
wiHuinl  vsrialion  into. our  ^mi  and  the  same  bad  nseeived  a  Jadieial  ezposi- 
lion  in  thai  conatiy,  atibe  lime  of  ite  adaption  (he  oonrti  here  wiB,  aa.a 
gsnsral  i^  nonfeen  lo  that  oonatcnolien.    M'CmimY.OtplumAsy^m^^ 

Qq^4at. 

In  iTOPiwiiap  .sfshist  •  dJatmrbcr  of  NUgions  aaeetingi^  itisnotjieoes- 
wqr  that  iNOoeas  abonid  aotnalijr  isane;  it  is  competent  to  a  defendant 
iDkmfearilr  to  jypsmr  #nd  ansjver  to  the  ooniplaint  fbtkr  f.  ^mUh^  10 
Wen.  37  ». 

-WbereaataMe  dectam.that  an  not  done  within  a  ositain  number  of 
da^.Sundaf  sMist  be  redconad  u  one,  Ihppfb iiheppen  to  be  the  last  JSk 
prn^  IMge,  t  0am.  Ul. 

Thus,  in  the  time  giren  ibr  i^)pealing  by  statute^  (sees.  47,  ch.  238,  s.  36^) 
tmJIfydellarnst    Id. 

fSha  genecai  rata  aa.to.lha  eempntattan  ol^  time  is,  that  where  months  aia 
mentioned  ift  a  slatate^  Inar  months  am  intandad.    laring  t.  MaUmg^  16  J. 

vlt  wsta  tfaans  held  tfaaft,ti»Jdx  monlhfl  mentfoned  in  retattan  ;to  the  ««»• 
dosnre  of  mortgages  were  lunar  months.    JML 

Bnt  where  words  W8M  fiMMd  in  a  statnto  whtah,  in  the  opiaion  «f  the 
oanrti  showed  thai  oatandsr  aanntha  were  totoadad,  thy  most  he  oensto'ied 
as  calendar  time.    Suffder  ▼.  TTorrwi,  2  Qaw.  618. 

B«t  wham  thsce  ta  Mthiag  hiaatatnto  spsakiac  of  SMMilhi^  ftam  whidi 
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it  can  be  infeired  that  oalendar  and  not  lunar  time  was  intended,  the  montte 
will  be  considered  lunar.    Parsom  ▼.  ChamberUnf  4  Wen.  613. 

Months  in  relation  to  promissory  notes  or  bills  of  exchange^  are  calendar 
and  not  lunar.    L^ffingwA  r.  Whita^  1  J.  a  99. 

The  words  **  shall  or  maj,**  when  used  in  a  statqte,  are  imperatife  only 
when  the  public  interest  and  rights  are  concerned ;  but  when  a  statute  de- 
olares  that  an  hidividual  or  individuals  shall  <v  maj  do  certain  acta^  or  have 
a  oertain  remedy,  which  ia  intended  for  his  or  their  own  beneflt^  he  or  thej 
haye  a  discretion  to  do  the  act»  or  purnie  the  remedy,  or  not  Maleom  t. 
Bogm-9,  6  Cow,  188.  See  Tht  Mayor  ofHu  City  of  New  York  t.  Jkrag^  8 
HiU,612. 

The  only  eflbot  of  the  rsTised  statutes  upon  ofltaoea  committed  preyioaa 
la  those  statutes  going  into  operation  ia^  that  the  proceedings  in  proaecutkm 
for  such  oflfences  must  be  conducted  according  to  the  provisiona  of  thoaa 
statutes ;  if  the  pimlshment  for  such  offences  ia  mitigated  by  those  statutes^  such 
mitigated  punishment  only  can  be  applied.    The  People  t.  Fhips,  8  Wen.  la 

A  by-law  or  ordinance  of  the  corporation  of  the  city  of  New  York,  made 
1^  Tirtue  of  the  authority  given  by  the  act  of  the  3d  of  April,  1806,  (sees.  39^ 
ch.  128,  s.  16,)  ordained,  that  if  any  person  kept  a  greater  quantity  of  gun- 
powder than  twenty-eight  pounds,  at  one  time^  in  any  one  plaoe,*cr  if  the 
same  should  not  be  kept  in  the  manner  prescribed  by  the  ordinance^  sndi 
person  shall  forfeit  all  the  gunpowder  so  kept  contrary  to  the  by-law ;  and 
also  $126  for  every  100  pounds  of  gunpowder,  and  in  that  proportion,  ibr 
a  greater  or  lees  quantity.  By  the  act  the  corporation  were  empowered  to 
provide  for  the  forfeiture  of  the  gunpowder,  if  kept  contrary  to  such  by-law; 
and  to  impose  penaldee  for  the  non-observance  of  the  by-law,  in  all  cases  not 
provided  for  by  the  act^  Ac.  In  an  action  to  recover  penalties  under  their 
by-law,  to  the  amount  of  $3000 ;  it  was  held,  that  the  plaintiA  could  not 
exact  as  penalties  for  any  one  offence^  or  for  the  violation  of  such  by-laws  in 
any  one  transaction,  a  greater  sum  than  $360.  Oarporation  of  N(BW  York  v. 
Odrmofi,  13  J.  a  133. 

As  the  act  of  the  legislatura,  on  the  subject  matter  of  the  by*]aw,  is  to  be 
presumed  to  have  been  passed  at  the  instance  of  the  corporatkHi,  it  ao  for 
operates  as  a  limitation  on  the  general  and  undefined  powers  in  the  charters. 
Id. 

The  preamble  of  a  statute  may  be  referred  to,  to  explain  the  enacthig 
part,  when  it  is  doubtfhl,  but  not  to  restrain  its  meaning  when  dear  and  mi« 
ambiguous.    Jacknn  e»  dem.  Woodr^f  v.  Ckkhridf  16  J.  R  89. 

Where  the  words  of  a  statute  are  obscure  or  doubtful,  the  intention  of  the 
legislature  is  to  be  resorted  to  in  order  to  discover  their  meaning.  Jhi 
People  V.  The  UHea  Ino,  Oo^  16  J.  B.  368. 

A  thing  within  the  intention,  is  fM  much  withb  the  statute  as  if  it  ware 
witiihi  the  letter,  and  a  thing  wilhin  the  letter  is  not  within  the  statute^  if 
contrary  to  the  intention  of  it    Id. 

Such  construction  ought  to  be  given  as  will  not  suffer  the  statute  to  b* 
eluded.    Id. 
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A  ttatate  restniniiiff  any  peraon  flom  doing  oertein  aot8|  applies  aqoal^ 
to  oorpontiona  or  bodies  politic^  although  not  mentiooed.  Id.  K.  T.  Dig., 
ToL4^p.ll63,  €«Mg. 


*Case  against  Ds  Gk)ES  and  others.        [^61] 

IVespess  will  not  lie  against  a  third  peraon,  acting  under  license  from  one 
who  was  in  possession  under  a  writ  of  restitution  awarded,  on  conviotloii 
for  a  forcible  entry  and  detainer,  by  a  court  having  jurisdiction,  though  tha 
indictment  be  afterwards  quashed,  and  a  re-restitution  directed ;  for  a  man 
cannot  be  a  trespasser  bj  relation. 

Tbespass  for  cutting  down  and  carrying  away  a  qnan* 
tity  of  saw  Jogs,  after  notice  of  title,  and  being  forbidden. 
The  defendants  justified  under  a  license  from  one  Abraham 
Bull,  who  at  the  time  of  the  trespass,  was  in  possession, 
by  virtue  of  a  writ  of  restitution,  awarded  upon  an  indict- 
ment against  the  now  plaintiff  for  a  forcible  entry  and  de- 
tainer, which  was  afterwards  quashed  for  irregularity,  and 
restitution  directed. 

A  verdict  having  been  found  in  favor  of  the  plaintifi;  a 
motion  was  now  made  to  set  it  aside,  on  the  following 
grounds :  1st  That  as  he  was  not  in  actual  possession  when 
the  trespass  was  committed,  the  action  would  not  lie.  2d. 
That  if  maintainable  at  all,  it  was  against  Bull,  who  pes* 
sessed  the  bctis  in  quo  at  the  tima  ' 

Foot,  for  the  plaintiff.  Those  claiming  under  title  from 
a  person  who  has  been  turned  out  of  possession,  in  oonae- 
quence  of  quashing  an  indictment  for  forcible  entry  and 
detainer,  are  trespassers  themselves.  Com.  Dig.  tit  Tres* 
pass,  B.  2.  "  A  disseisee  shall  have  trespass  against  a 
stranger,  for  a  trespass  done  during  the  disseisin,  ibr  byre- 
entry,  he  revests  the  possession  in  himself  ah  initio/*  citing 
2  Boll.  554, 1.  89.  So  here,  by  the  re-restitution,  we  are 
as  if  we  never  had  been  out  of  possession ;  (See  Oi&erfa 
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fbii^m,  47,)  it  fcdlova^  tfaaii^fora,  that  w  «m  mtkled  to 
$ML  the  remedies  attendant  ob  actual  oooupation.  (See  Bai- 
ler V.  Baher^  1  And.  852,  Godb.  888 ;  M(H/re  v.  ffusaet/^ 
Hob.  98 ;  2  Roll.  Abr.  550, 1. 10,  Ibid.  554,  Co.  Litt  257,  a. 
LygfbrcTs  Case,  11  Sep.  51,  By.  816,  Moore,  461.  Hoh 
oombe  v.  Rawlins,  Cro.  Eliz.  540.  1  Burr.  81,  (Arguendo 
by  counsel,)  and  the  decision  of  this  court,  in  Giae  y.  Shqh 
hard,)  The  circumstance  of  being  warned  not  to  cut  the 
(WdW  Ukm  ayay  9II  pretm^  of  juaHJAoaliioa  ^uodier  liht 
liemsft.  They  kaeir  Ball  to  be  a  trespaaaer  kifload^  and 
tlier#fojre  unable  to  give  permission. 

Wooduxyrih^  contra.  On  the  general  principles  of  law 
wJwJl  govern  thd  actipi^  tjie  p^aintj/F,  as  he  wgs  a^  of 
p^lWfWiSiion^  cannot  i^ecov^.    BuU  hel4  under  jkgal  ti^ 

b;  judgment  of  law.  Xt  way  good  ao  long  as  tba$ 
^^^3    judgment  remained  *in  force),  unj^  it  be  oq^* 

tended,  t];w^  tjjLe  rensi^j  wder  1^  wril;  of  xe-^oesli- 
tulioo  aho^ld  r«)»t^  b^  so  us  !to  afiect  (bird  pergpoa. 
f%is  cariaoit  be,  because  the  justice  bad  cognizance  of  ^ 
subject  matter.  It  was  within  the  scope  of  iiis  geiQuai;^ 
juriafjUctign,  and  the  renderuig  the  judgment, of  restitution 
W(9P  j)o  mox^  than  what  be  w^a  a^thorizcid  to  do.  The 
jHae^an^xsaacii  therefore,  d^ers  from  tbose  where  the  mi^- 
(Ute  baa  ^0  jvMrisdictipo,  and  ^  protcec^diogs  coraaa  nau 
fii4iioe,  Perhm  Y.  Proctor  anii  Grwfi,  %  Wils.  285.  V^p 
same  reasoning  applies  to  judgD^nts  rev^^Rsed  for  erroTi  ^ 
well  as  irregularity. 

Tb^t  tbedefendfMrta  were  wfumed  nqt  to  cutth^  wood,  is 
Uii^matemal.  They  had  nothing  to  do  with  remote  iipd 
}/ljmA  elaiois,  md  the  plaintiff  090  Ipok  kosXj^  to  the  puiiy 
inposseasicm:  to  bim  in  whooe  bands  the  land  really  wa^. 
Jjn  itrckEipe^,  a  copatr^Qtiye  po^aesiiop  js  no^sufficieni  Mo^ 
vHHa  Cksey  IS  S^  ^1,  %%.  This  js  tjb^e  expressly  a^i 
*'  Wben  any  man  xeooy^rs  poeseoioa  oit  seisin  of  land,  by 
flKionaona  jodgnient)"  ^q^  *'  tbe  fuime  stands  in  force  till 
leran^l  md,  tb/e^ore,  tl^  plaintiff  in  the  writ  of  eijrori 
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f^r  t}ie  reyeisal,  al^^U  not  bnveao  actiou  for  a  tre^pa^ 
fi)f^7]^  l^eqaii^e  be  shall  recover  all  the  7ne$n$  profits  agai^at 
bim  who  reoovejpedj  nor  be  that  reoovereib  shall  be  after 
Vj^rred  of  bis  action  of  trespass  for  a  trespass  fn^me,  by 
reason  that  his  recavery  is  reserved,  because  he  shall  an- 
swer for  all  the  mesne  profits  to  the  plaintiflF  in  the  writ  of 
ewor."  It  is  settled  law,  that  the  rights  pf  third  persons 
are  equally  protected,  whether  they  be  under  iryeguj^  PX 
erroneous  judgments. 

Thompson,  J.,  delivered  the  opinion  of  the  court  It 
has  been  submitted  to  the  court  to  determine  whether  an 
action  of  trespass  can  be  sustained  against  the  present  de- 
fendants. We  are  satidfled,  from  an  examination  of  the 
aj^tthoritieB,  that  it  cannot  Bull  was  p^t  into  poasespioi^ 
by  ^he  judgment  aad  proeeediogp  <of  a  coiart  having  juris- 
diction  of  the  subject  matter.  These  proceedings,  how- 
ever, having  been  set  aside  for  irregularity,  Bull  may  be 
considered  a  trespasser  by  relation,  and  be  njade 
answerable  for  the  *damages.  But  it  is  a  general  ^*268] 
rule  with  respect  to  the  doctrine  of  relation,  that 
it  shall  not  do  wrong  to  strangers.  16  Vin.  Abr.  208, 
This  rule  is  fully  recognised  in  MenvUCs  Oase^  IS  Coke,  21, 
w^ere  it  is  said,  that  by  relation  a  thing  may  be  considered 
as  annulled  ab  initio^  betwixt  ibe  ^me  parties,  to  advan^ 
a  right ;  but  £he  law  will  never  make  such  a  construction 
tp  advance  a  wrong  or  to  defeat  collateral  acts^  which  are 
lawful,  und  priijcip^lly,  if  they  concern  strangers.  Thus, 
also,  in  Lifford's  Oaae^  11  Coke,  61,  it  is  ruled,  that  where 
a  person  is  disseised,  the  disseisee,  ^r  re-entry,  can  main* 
tain  trespass  against  the  disseisor ;  for  the  law,  as  to  the 
disseisor  and  his  servants,  wiQ  suppose  the  freehold  to 
have  continued  in  the  disseisee ;  but  not  so  with  respect 
to  strangers,  who  come  in  by  right  or  title  under  the  di9* 
seisor;  they  cannot  be  made  tre^assersby  relation.  These 
anthorities  we  think  conclusive,  in  the  present  case,  an^ 
go  fully  to  exonerate  the  defendants.    The  defendants 
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hayiilg  been  warned  by  the  plaintiff  not  to  cut  the  timber 
cannot  affect  the  question.  They  were  not  bound  to  in- 
quire into  the  regularity  of  the  proceedings  by  which  Bull 
was  put  into  possession.  As  it  respected  them,  it,  was 
enough  that  he  was  there  by  the  proceedings  and  judg- 
ment of  a  court  of  competent  jurisdiction. 

The  opinion  of  the  court,  therefore,  is,  that  the  defend- 
ants  are  entitled  to  judgment 


Wabd,  administrator  of  Nobles,  against  Sackbideb. 

Where  the  dedantion  consists  of  two  counts,  odo  good  and  the  other  bad, 
If  to  the  latter  be  pleaded  an  insufBoient  bar,  going  to  the  whole  ciMiee  of 
action,  to  which  the  plaintiff  demons  still  he  will  be  entitled  to  Judgment 
on  the  count  which  is  good. 

On  demurrer.  The  second  count  of  the  declaration  was 
on  a  note  or  memorandum  in  writing,  by  which  the  defend- 
ant acknowledged  to  have  received  of  Nobles  forty-two 
dollars,  which  he  promised,  on  demand,  to  pay  and  re-fund, 
''  provided  the  said  Nobles  should  make  it  appear  (mean- 
ing thereby  that  the  said  Nobles  should  give  reasonable 
evidence)  that  he  the  said  Nobles  was  not  able  to  hold  a 
certain  lot  of  land  (meaning  thereby,  if  the  title  so  con- 
veyed should  prove  defective)  before  that  time  sold  and 

quitclaimed  by  the  said  Sackrider  to  the  said 
[*264:]     *Nobles,  in  his  lifetime,"  with  an  averment  that 

Nobles,  in  his  lifetime,  and  the  plaintiff,  since  his 
death,  had  made  it  appear,  by  good  and  sufficient  evidencei 
that  the  land  could  not  be  holden  by  virtue  of  the  quitclaim. 
To  this  the  defendant  pleaded  in  bar,  that  Nobles,  in  his 
lifetime  did  not  make  it  appear^  and  the  plaintiff,  since  hia 
death,  had  not  made  it  appear  to  the  said  Sackrider,  that 
Nobles  was  not  able  to  hold,  &c.    Demurrer  inde,  showing 
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for  cause,  that  the  plea  did  not  put  in  issue  any  new  fact» 
and  amounted  to  the  general  issue  only. 

Chld^  for  the  plaintiff,  cited,  in  support  of  the  demurrer, 
LeyfiMs  Case,  10  Bep.  95;  Lynneryr.Wood,  Cro.  Car.  157, 
1  Bac  Abra.  old  edit.  60,  61 ;  HaOet  v.  Barch,  ^  Salk.  272. 

*  EmoU  and  Foot^  contra.  As  this  case  comes  before  the 
court  on  demurrer,  judgment  must  be  against  him  who 
committed  the  first  fault.  The  declaration,  then,  is  clearly 
defective.  It  ought  to  have  averred  either  an  eviction,  or 
that  the  possession  could  not  be  obtained.  The  memoran- 
dum, too,  is  declared  on  as  a  specialty,  and  yet  no  seal  is 
shown.  We  deny  that  the  plea  amounts  to  the  general  is- 
sue. It  admits  the  assumpsit  as  laid,  but  shows  in  baii 
that  the  contingency  on  which  we  were  to  refund  has  never 
happened. 

Ooldf  in  reply.  Even  in  covenant  the  count  may  be  as 
broad  as  the  iostrument  declared  on.  No  more  is  done 
here  than  to  follow  the  words  of  the  instrument.  Lord  Holt 
himself  did  not  object  to  declaring  on  written  instruments 
in  hoec  verba  ;  he  only  insisted  on  the  setting  forth  a  conside- 
ration. The  bare  reading  the  plea  shows  it  does  not  put  any 
new  matter  in  issue,  and  is  therefore  no  more  than  the 
general  issue. 

Spenceb,  J,,  delivered  the  opinion  of  the  court.  There 
are  two  counts  in  the  plaintiff's  declaration ;  one  for  money 
had  and  received,  another  on  a  memorandum  in  writing. 
The  latter  count  states,  that  by  a  note  or  memorandum  in 
writing,  the  defendant  acknowledged  to  have  received  of 
the  intestate  42  dollars,  which  he  promised  to  re- 
fiand,  if  the  intestate  *would  make  it  appear  that  £*265] 
he  could  not  hold  a  certain  lot  of  land,  sold  and 
quitclaimed  by  the  defendant  to  him,  averring  that  the 
memorandum  meant,  that  if  the  title  so  conveyed  should 
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prove  defectiTe,  then  the  money  was.  to  berefanded ;  areit 
ing  alflOy  that  the  intestate,  before  his  death,  and  the  plaift 
tiff  since,  had  made  it  appear,  bj  good  and  sufficient  evi* 
denoe,  to  the  defendant,  that  the  intestate  oonld  not  hold 
and  possess  the  said  lot  of  land  by  riitne  of  the  said  qni^ 
cbdm.  To  the  first  ooant  the  defendant  has  pleaded  ncnl 
astumpgiij  and  to  the  second  in  bar,  that  the  intestate  did 
iloi;  in  his  lifetime,  and  the  plaintiff  has  not,  since  his  death, 
made  it  appear  to  him,  that  he  was  not  able  to  hold  tbe 
tf^kl  Id  of  land  by  virtae  of  the  said  qaitclaim. 

To  this  l»t  plea  the  plaintiff  has  demurred  ^leciidly 
tfaiA  the  pica  in  bar  amoants  to  the  general  issne. 

That  the  plea  is  vi^ns,  and  amoants  to  the  general  iasiM^ 
is  beyond  a  doubt  The  defendant's  counsel,  sensible  of 
this,  insist  that  the  second  count  in  the  declaration  is  bad. 
IM.  Because  the  memoruidum  is  declared  on  as  a  specialty  ; . 
and,  2d.  Because  the  ayerments  do  not  correspond  with  tiiei 
true  exposition  of  the  contract 

The  first  objection  is  not  well  founded.  The  considera- 
tion is  estpressly  stated  to  be  the  42  dollars,  admitted  by 
die  memorandum  to  have  been  paid  by  the  intestate  to  tlie 
defendant  An  averment  of  that  payment  would  have 
been  superfluous.    This  objection  is  of  no  weight 

The  second  objection  has  more  weight,  and  might  be^ 
fatal  but  for  one  circumstance.  T^e  second  plea  is  to  ^be 
whole  cause  of  action,  and  extends  as  well  to  the  second 
count  as  the  first,  which  is  confessedly  a  good  count  I^ 
therefore,  this  plea  be  considered  in  the  light  of  a  general 
demurrer,  on  the  supposition  that  the  plaintiff  has  oom^ 
mitted  the  first  fault  in  pleading,  still  the  plaintiff  is  en- 
titled to  judgment,  on  the  ground  that  one  of  bis  counts 
is  good,  and  thence  no  objection  to  this  result;  because,  on 
that  count  if  the  plaintiff  has  a  just  right  to  recover,  he 
can  take  his  verdict,  and  it  is  broad  enough  to  embrace 
hiscase. 

Judgment  for  the  plaintiff 
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*Pba6X,  exeoator  of  PbasA,  affctinsi  BarbbIl    [^^266] 

Ibterefit  maj  be  reoovered  uoder  a  count  for  monej  had  and  received. 

In"  assmmpsit  for  money  had  and  received,  the  judge 
charged  thd  jury  to  allow  interest,  which  was  accordingly 
done.  The  question,  now  without  argument  submitted, 
was,  i^hether,  under  a  count  for  money  had  and  received, 
a  plaintiff  could  recover  interest? 

EfiHt,  Ch.  J.,  delivered  the  opinion  of  the  court  Th0 
particular  circumstances  attending  this  case  are  not  dtflit 
dbsed)  and  we  aits  thefeforo  to  determine  whether  intisitAl 
danj  in  any  case,  be  recovered  under  the  count  stated. 

The  English  iaourt  of  C.  B.,  itt  the  case  of  Walker  r.  Obn* 
Mbk^  1  Bos.  &  Pull.  307,  and  again  in  the  case  of  Tappmien^ 
Sd.  y.  RerrdaU^  2  Bos.  &  Pull.  472,  decided  that  in  an  actiott 
for  money  had  and  received,  the  plaintiff  could  not  r^ovef* 
beyond  the  net  sum  receive,  without  interest,  and  the 
opinion  is  said  to  hav«  been  founded  upon  the  authority  of 
Mo9e8  ▼.  Macfsrlan^  2  Burr.  1005.  The  pbint  does  not  ap- 
pear to  have  been  argued  in  either  case,  and  the  reporter 
baa  not  favored  the  public  with  the  reasons  on  which  ike 
opinion  was  founded,  (if  any  reasons  were  given,)  except  a 
naked  reference  to  the  case  in  Burrow.  But  on  examining 
that  case,  the  question  of  interest  does  not  appear  to  have 
arisen,  and  is  not  once  mentioned.  The  court  confined 
themselves  to  the  discussion  of  the  general  principles  of  the 
action,  and  those  principles  rather  favor  than  contradict 
the  position,  that  interest  may  be  recovered  in  that  form 
of  action.  The  cas6  of  JRobinsoa  v.  Blandj  2  Burr,  1077, 
whioh  was  decided  shortly  after  that  of  Mcaes  v.  Ma<ferUm^ 
ehows  pretty  oleai^v  tbat  the  question  of  ifttereat  waa  not 
considered  as  being  involved  in  the  former  decision,  and 
interest  was  allowed  to  be  recovered  under  the  money 
counts,  which  were  counts  for  money  had  and  received^ 
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and  money  lent,  and  there. was  no  distiDction  raised  as  be 
tween  the  two  counts. 

The  action  for  money  had  and  received  is  an  equitable 
action,  and  the  party  must  show  that  he  has  equity 
[*267]  and  *conscience  on  his  side.  The  rule  in  equity 
is  to  allow  interest  in  many  cases  for  money  had 
and  received,  BarwM  v.  Parker^  2  Vesey,  364 ;  Ekins  r. 
East  India  Company^  1  P.  Wms.  396.  Lynch  and  StoiighUm^ 
V.  Administrators  of  Oardoquij  decided  in  the  court  of  ap- 
peals in  this  state,  in  1802. 

We  are  of  opinion,  therefore,  that  interest  may  be  re- 
covered in  an  action  for  money  had  and  received ;  and,  for 
what  appears  to  the  contrary,  it  may  have  been  proper  in  ' 
the  present  case ;  and  as  the  defendant  has  not  disclosed  by 
his  case  the  circumstances  attending  it,  we  are  to  intend 
interest  was  properly  allowed.  There  may  be  cases  in 
which  the  defendant  ought  to  refund  the  principal  merely, 
and  there  may  be  other  cases  in  which  he  ought,  ex  cequo 
€t  honOy  to  refund  the  principal  with  interest  Each  case 
will  depend  upon  the  justice  and  equity  arising  out  of  its 
peculiar  circumstances,  to  be  disclosed  at  the  trial.[l] 

Judgment  for  principal  and  interest. 


[1]  Interest  Is  allowable  on  money  adranced.  Liotard  r.  Cfraves^  3  OaL 
B.  226. 

On  an  account  current,  interest  Is  allowable  only  on  such  items  in  it  as 
are  for  moneys  advanced,  except  the  usage  of  the  trade  in  which  the  account 
\Toee  has  provided  otherwise.    Id, 

Interest  may  be  recovered  in  an  action  for  money  had  and  receired. 
Pease  r.  Barber,  3  Gai.  R.  266. 

But  whether  it  shaU  be  recovered  or  not,  must  depend  upon  the  Justiod 
and  equity  of  the  case.    Id. 

Where  there  was  a  special  afp*eement,  that  the  plaintiffs  should  pay  inte- 
rest for  BO  much  as  the  wines  shipped  by  the  defendants  might  produce, 
more  than  sufficient  to  reimburse  to  them  the  value  of  the  merchandize 
whioh  they  consigned  to  the  defendants;  but  there  was  no  stipulation  for  in* 
terei^t  in  case,  as  it  happened,  the  sale  of  the  wines  should  not  be  equal  to 
the  value  of  tlie  cargoes  furnished  by  the  Kanes ;  the  court  would  not  con- 
strue the  contract  to  mean  that  the  defendants  should  be  liable  for  interest. 
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for  which  thero  was  no  stipulatioD,  {fthe  result  of  the  mdventareahoold  leave 
them  a  sum  to  make  Ihe  plaintiffs  good.    Kaw  v.  Smithy  13  J.  R.  166. 

Golden,  senator,  observes:  **howeTer  it  rtay  be  wtth  respeot  to  money 
lent,  or  as  to  money  had  and  received,  or  in  regard  to  merchandise  sold  and 
delivered ;  or  however  it  maj  be  where  advances  are  made  in  pursuance  of 
an  express  agreement,  in  which  nothing  is  eatd  about  ititerest,  it  is  now  a 
well  settled  general  rule  of  law,  that  where  advances  are  made  in  money  by 
one  person  (br  the  use  of  another,  tinder  an  implied  autbori^,  be  whQ  makes 
the  advance  is  entitled  to  interest  ttom  the  time  it  was  made^  Bwiswfcisr 
GktsB  FaOory  v.  BM,  6  Cow.  602. 

In  that  cose,  ttie  account  was  wholly  for  ei|sh  advances  made  by  the  agent, 
on  the  one  side;  and  on  the  other  for  cash  received  by  him ;  and  therefore, 
it  was*  not  a  mutual  running  aocount,  in  the  sense  of  those  terms,  as  they  are 
oommonlf  used. .  Id. 

And  the  majority  of  the  oodrt  for  the  correction  of  errors,  oonourred  in  the 
general  result  uf  tlie  above  observations,  thereby  affirming  tlie  judgment  of 
the  supreme  court,  who  allowed  interest  on  all  cash  advances  of  the  agent 
Id. 

Spencer,  senator,  took  a  dilTerent  view  of  the  subject;  and  was  for  revem- 
ing  so  much  of  the  judgment  of  the  supreme  court  as  altowed  the  defendant 
in  error  any  interest  before  the  commencement  of  tliO'SBit.    Id.  604. 

He  considered  it  estalHished  beyond  question,  that  the  allowance  of  inte- 
rest was  always  founded  on  the  agreement  of  the  parties.     Id. 

Tills  agreement  may  be  expressed  in  writing,  or  by  words ;  or  it  may  be 
implied.  If  the  agreement  be  in  the  note  or  other  instrument,  that  interest 
shall  run  with  the  debt,  it  is  invariably  assessed.  If  there  be  a  verbal  agree- 
ment to  pay  it,  that  is  equally  binding.    Id. 

This  agreement  also,  may  be  implied,  lst»  from  the  custom  or  usage  of  the 
business  in  which  the  debt  is  contracted.    When  such  custom  is  known,  or 
may  reasonably  be  presumed  to  have  been  known,  it  enters  into  the  original 
contract,  and  forms  a  part  of  it.    But  there  ought  to  be  no  evidence  that  such  , 
custom  was  Icnown.    Id. 

2d.  Where  the  principal  is  to  be  paid  at  a  spedfle  time^  the  law  will  im- 
ply the  payment  of  interest  from  that  tima    Id. 

He  also  considered  the  policy  of  the  law  adverse  to  the  allowance  of  in- 
terest to  an  agent  or  trustee  for  advances    Id. 

But  where  an  agent  has  expended  money  by  directtons  of  bis  prinoipal, 
there  can  be  no  reason  for  distinguishing  it  from  the  case  of  money  lent  or 
advanced  by  any  other  person.    Id. 

So^  if  advances  are  made  by  an  agent  witii  tlie  knowledge  and  acquies- 
cence of  his  principal,  it  is  but  advancing  a  step  to  presume  a  request;  and 
thence  an  implied  agreement  to  pay ;  and  on  a  defitult  in  payment,  the  like 
agreement,  as  in  all  other  cases  of  default,  to  pay  interest    Id. 

So,  an  advanoe  of  a  single  item,  on  a  particuiar  occasion,  or  a  few  sums^ 
may,  fK>m  tlie  circumstances,  furnish  ground  for  presuming  knowledge  in  the 
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priocipa],  acqniescenoe  bj  bim,  and  an  impliod  promise  to  paj  immediatofy, 
which  carries  interest  from  tbe  time  of  defimlt    Id. 

The  same  principles  are  appUoabW  to  tbe  esse  of  mutual  credits^  betwesD 
an  agent  and  bis  prindpaL  There  most  be  a  knoiriedg<e  bj  tbe  principal 
that  the  advances  are  making  for  bim,  and  an  aognieseence^  to  soppij  tbe 
want  of  a  reqoest  There  most  be  a  defkolt  on  bis  part  before  he  can  be 
charged  with  interest ;  for  be  oonsSdered  tbe  oases  as  establishing  the  nni- 
Tersal  maxim  that  there  can  be  no  interest  without  defanlt,  wheve^  bj  tbo 
eontrsct^  it  does  not  ran  with  tbe  prindpaL    Id. 

A  man  is  not  obliged  to  paj  for  tbe  nse  of  monej  or  other  propertj  which 
has  been  applied  to  his  benefit  without  bis  oonsent    Id. 

ThoSk  where  labor  Tohmtarilj  performed  by  tbe  plaintiff  for  the  defendaati 
without  his  priTity  or  reqaest^  bowerer  meritorious  or  beneficial  it  may  be 
to  the  defendant^  as  in  saving  bis  property  from  destruction  by  fire^  affords 
AOgnmndofaetioQ.    Barihohmew  w.  Jackson,  M  J.  "Si,  2%. 

Spencer,  J.,  also  dted  the  opinion  of  Cb.  J.  Tilgfaam,  (I  S.  &  R.  I79J  as 
containing  the  law,  and  the  prindple  of  it  that  until  the  defendant  was  in- 
formed that  the  plaintiff's  money  was  applied  to  his  use^  be  was  in  no  de- 
fiiult,  and  therefore  ought  not  to  pay  interest ;  but  being  inibrmed  be  became 
a  wrong  doer  in  withholding  payment^  and  therefore  should  pay  interest 
Benta,  Ghua  Ibeterf  y.  Bad,  6  Cow.  62i. 

An  ordinaiy  agent  or  attorney  is  not  chargeable  witb  interest  on  money 
received  for  his  prindpal,  if  he  duly  advises  bis  prindpal  of  its  having  been 
received,  until  payment  is  demanded  from  him.     WiOiaau  v.  Slom,  6  J.  Cb. 

a.  S60. 

It  is  otherwise^  if  he  has  received  wpedal  inatraotioos  to  remit  aa  &8t  as 
received.    Id. 

If  a  sheriff  retains  money  after  the  return  day  of  the  execution,  be  is  liable 
for  Interest     Ortme  v.  Dffgert,  4  Wen.  67ft. 

Interest  is  allowed  in  actions  for  money  bad  and  recdved.  Pmm  t. 
Barker,  8  CaL  R.  2«6. 

^  Kent,  C.  J.,  saya^  "  the  case  of  Robina<m  v.  Bland,  2  Burr.  107*7,  which  was 
dedded  shortly  after  that  of  Jfoeev  ▼.  Maeferlan,  ahows  pretty  dearly,  that  the 
qaeation  of  interest  was  not  considered  as  being  involved  in  tbe  former  de- 
ddea,  and  interest  was  allowed  to  be  recovered  under  the  money  counts, 
wbid»  were  counts  for  money  had  and  received,  and  money  lent,  and  there 
was  no  distinction  raised  as  between  tbe  two  counts.**    Id. 

Tbe  action  for  money  bad  and  received  is  an  equitable  action,  and  tbe 
party  must  show  that  he  has  equity  and  conscience  on  his  dde.  The  rule  in 
equity  Is  to  allow  interest  in  many  cases  for  money  had  and  received.  Am- 
weS  V.  Ptirkar,  %  Vesey,  364;  JSkkis  v.  Eari  India  Oo^  I  P.  Wm&  396; 
Lynch  A  Sbmgkbm  v,  Adm^rt  of  Cfardo^iti,  decided  in  the  court  of  appeals  in 
this  state,  in  1803.    Id. 

We  are  of  opinion,  therefore^  that  interest  may  be  recovered  in  an  action 
for  money  bad  and  received ;  and,  for  what  appears  to  the  contrary,  it  may 
bars  been  proper  in  the  present  case;  and  as  the  defendant  has  not  disdosed 
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by  hifl  case  the  circumstancM  Mteoding  it»  we  are  to  intend  intereit  WM 
properij  allowed.  There  may  be  cages  in  which  the  defendant  ought  to  ra- 
fiwd  the  principal  merelyt  and  there  maj  be  other  oases  m  whioh  be  oogfati 
«s  «fiio  €t  dona,  to  reftiad  the  principal  with  interest  Each  dm  will  da- 
pend  upon  the  Jnstioe  and  equity  arising  out  of  its  peculiar  oiroumslanoes^  to 
bo  disclosed  at  the  trial    Id.    N.  Y.  Dig.,  vol  3,  pi  191,  d  «;. 


Reynolds  againH  Oobp  and  Doitglas. 

If  a  defendant  be  lioerated  fh>ni  confinement  fbr  want  of  being  ohaiged  ia 
execution,  trespass  will  not  lie  against  the  plaintiff  and  his  attorney,  for 
imprisoning  him  a  second  time^  on  a  cs.  as.  issued  on  the  oU  Judgment  hi 
tho  suit  fixNB  wbenoe  ho  was  dischaiged,  the  process  being  only  ToidaUa. 

This  was  an  action  of  trespass,  assault,  and  false  im- 
prisonment)  brought  against  the  defendants,  under  the  fol- 
lowing circumsti^nces. 

The  plainti£^  in  a  suit  against  him  by  Corp,  in  which' 
Doaglas  was  the  attorney,  had,  in  exoneration  of  his  baU, 
been  surrendered  to  prison,  from  whence  he  was  liberated 
by  a  regulary  obtained  supersedeas^  for  want  of  being 
charged  in  execution  in  due  time.  After  this  Douglas  is- 
sued a  ca.  «o.  upon  the  old  judgment  on  which  Beynolds 
had  been  in  custody,  took  him  in  execution,  and  kept  him 
in  confinement  from  the  first  of  December  to  the  twentieth 
of  February  following,  on  which  day  he  was,  by  the  order 
of  Douglas,  discharged. 

On  the  trial,  the  counsel  for  the  defendants  contended, 
1st.  That  the  action  would  not  lie ;  because,  so  long  as  the 
judgment  on  which  the  oa.  so.  was  issued,  remained  unre- 
versed, it  warranted  the  writ ;  the  proceedings  on  which 
could  not,  therefore,  amount  to  a  trespass ;  2d.  l%at  the 
execution,  being  according  to  the  judgment,  was  a 
complete  *j  ostification  to  the  defendants ;  Sd.  That  [*268] 
the  statute(a)  authorising  the  supersedeas  does  not 

(a)  Act  for  the  relief  of  debton^  with  respect  to  the  imprisoomenc  of  their 
penoDS.    1  Ber.  Lawa^  290,  a  11 
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jnfaibit  the  subsequent  iasuiug  of  a  capias  ad  satiafaciendmn  ; 
4cb.  That,  in  order  to  impeach  the  eiecution,  the  award  of 
the  supersedeas  should  appear  on  the  record,  that  it  migfat| 
on  the  face  of  it^  show  how  the  now  plaintiff  was  exempted 
from  the  operation  of  the  ca.  sa.  The  judge,  howerer, 
overruled  all  these  positions,  and  charged  for  the  plaintiff 
in  favor  of  whom  the  jury  found. 

The  application  now  was,  to  set  aside  this  verdict,  and 
grant  a  new  trial  for  the  reasons  insisted  on  at  Tiisipnus. 

Van  Vechtm^  for  the  defendants*  A  supfrsfdeas  is  no 
more  than  an  authority  for  the  sheriff  ot  jailer  to  discharge. 
It  does  not  abrogate  the  judgment,  and  the  words  of  the 
law  do  not  take  away  our  right  to  proceed  upon  it  The 
statute  says  (1  Bev.  Laws,  296,  &  12,)  "  if  any  plaintiff  shall 
obtain  judgment,  &c.,  against  any  defendant  in  custody,  &a, 
and  shall  not  charge  such  defendant  so  remaining  a  prisoner 
in  execution,,  within  three  months  next  after  such  judgment 
obtained,  then  such  defendant,  so  remaining,  &c.,  may  be 
discharged  out  of  custody,  by  a  supersedeas^  to  be  allowed 
by  one  of  the  judges  of  the  courts"  &c.  The  judgment, 
therefore,  continues  in  full  force.  If  the  supersedeas  is  to 
luive  the  effect  of  destroying  its  operation,  the  supersedeoM 
should  constitute  a  part  of  the  record;  for  that  which  is 
on  record  can  be  done  away  by  matter  of  record  alone, 
Plowd.  229.  Should  the  court  be  against  us  on  these 
points,  the  excessiveness  of  the  damages  ought  to  induce  a 
new  trial  They  ought  to  have  been  merely  nominal.  It 
is  enough  to  lose  the  debt. 

LmNQdroN,  J.  Had  Oorp  any  notice  of  the  8upersedea$ 
having  issued  ? 

Foot^  for  the  plaintiff* .  It  could  not  have  been  obtained 
without  notice  to  his  attorneys;  and  we  rely  on  that  being 
sufficient  to  affect  him ;  for  a  plaintiff  is  bound  to  know  all 
that  has  been  regularly  transacted  in  his  own  suit.    It  is 
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settled,  that  after  supersedeas^  obtained  for  want  of  being 
charged  in  execution,  the  defendant  is  not  liable  ' 

to  a  *ca.  sa.  on  the  original  judgment  Perkins  v.  [*269] 
Proctor,  2  Wils.  382.  Blandford  v.  Foote,  Cowp. 
72.  Masters  v.  Edwards,  1  Caines'  Kep.  515.  After  pro- 
duction of  the  supersedeas,  the  sheriff  would  be  liable  to  an 
action  should  he  detain,  and  the  same  law  exists  against' 
the  plaihtifi^,' should  they  re-imprison.  It  is  not  correct  to 
say,  the  debt  due  to  the  plaintiff  is  lost ;  for  an  action  may 
now  be  brought  on  the  original  judgment.  Barker  v. 
Braham  and  Norwood  is  an  authority  to  show  that  an 
action  will  lie  both  against  a  plaintiff  and  his  attorney,  for 
suing  out  an  illegal  ca.  sa,,  though  it  be  so  merely  from  in- 
formality. Eighty-one  dollars  cannot  be  thought  excessive 
damages  for  near  three  months'  false  imprisonment 

Kent,  Ch.  J.  There  are  several  questions  arising  upon 
this  case :  1.  Whether  trespass  will  lie  at  all  for  suing  out 
execution  against  a  defendant  who  has  been  discharged  from 
custody  by  supersedeas  for  want  of  being  charged  in  execu- 
tion ?  If  it  will,  then  whether  the  plaintiff  can  sue,  so  long 
as  the  award  of  the  execution  remains  good,  and  has  never 
been  set  aside  for  irregularity  ? 

1.  The  statute  only  says  that  a  prisoner  who  is  not 
charged  in  execution  within  three  months  aft;er  judgment, 
may  be  discharged  from  custody  by  supersedeas.  The 
privilege  of  the  prisoner  from  subsequent  imprisonment 
upon  the  same  judgment,  is  not  founded  upon  the  words  of 
the  act,  but  upon  the  construction  and  practice  of  the 
courts.(a)  1  Gaines*  Rep.  516.  The  question  is,  whether 
a  subsequent  ca.  sa.  is  to  be  deemed  absolutely  void,  or  is 
voidable  only.  I  am  inclined  to  think  that  the  process  is 
voidable  only,  and  that  process  will  not  lie,  although,  per- 
haps, a  ca.  sa.  sued  out  with  a  knowledge  of  all  the  facts, 

(a)  In  England  they  have  no  atatate  requiring  prisonera  to  be  charged  in 
execution,  but  the  whole  dependa  upon  the  rules  of  the  court  2  GrompL 
23 ;  2  Wila.  380 ;  Bohun,  2i3 ;  MS.  note,  bj  Kent»  Ch.  J. 
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and  of  the  rule  of  practice^  might  subject  the  party  to  an 
action  on  the  case,  and  also  expose  him  to  be  punished  as 
for  a  contempt,  in  abusing  the  process  of  the  court.  In  the 
case  before  us  the  judgment  remains  valid,  and  execution 
may  go  at  any  time  against  the  property,  and  there  is  no- 
thing upon  record  to  show  that  the  process  by  ecu  sa.  is  in 

itself  irregular.  The  general  rule  is,  that  false  im* 
[*270]    prisonment  *lie8  for  arrest  under  process  irregularly 

issued,  butnot  for  arrest  under  process  erroneously 
issued.  The  irregularity,  in  such  cases,  seems,  however, 
from  an  examination  of  the  authorities,  to  have  been  ap- 
parent upon  the  face  of  the  process  itself,  or  upon  inspection 
of  the  record.  Parsons  v.  Loyd^  8  Wils.  841.  Thrnier  v* 
Felgate,  1  Lev.  95,  and  T.  Raym.  78.  PhXps  v.  Biron,  Stx. 
609.  Barber  v.  Braham^  2  Black.  Bep.  866,  and  8  Wils. 
868.  And  for  this  reason  privileged  persons,  certificated 
bankrupts,  &c.,  are  not  entitled  to  bring  false  imprisonment, 
although  they  may  have  been  arrested.  Cameron  v.  LigM' 
foot,  2  Black.  Eep.  1190.  Carlton  v.  Fisher,  Doug.  67L 
False  imprisonment,  it  is  said,  will  lie  for  arresting  a  person 
on  Sunday.  1  Salk.  78.  But  this  arises  from  the  words 
of  the  statute,  which  declares  the  service  to  be  void,  (2 
Black.  Bep.  1195,)  and  that  the  party  shall  be  answerable 
in  the  same  manner  as  if  he  arrested  without  process.  I 
have  not  been  able  to  meet  with  any  case  that  comes  home 
to  the  present,  in  its  circumstances,  or  that  will  apply,  by 
any  fiur  rule  of  analogy,  so  as  to  support  the  action. 
Trespass  has  been  held  to  lie  against  assignees,  under  a 
commission  of  bankruptcy,  even  before  their  commission 
was  superseded ;  but  this  was  upon  the  ground  that  the 
commissioners  had  exceeded  their  authority,  and  that  their 
proceedings  were,  consequently,  coram  nonjudice,  and  void. 
Perkins  v.  Proctor,  2  Wils.  882,  and  also,  to  the  same  effect, 
Smiifi  V.  Boucher,  Str.  998,  and  Terry  v.  Huntington, 
Hardres,  480.  If  a  judgment  be  not  ipso  /ado  void,  tres- 
pass will  not  lie  for  imprisonment  under  it  Prigg  v.  Adams, 
Garth.  274,  Salk.  674.    The  case  that  most  resembles  the 
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present,  is  that  of  issuing  execution  upon  a  judgment  which 
has  Iain  dormant  above  a  year  and  a  daj.  At  common 
law,  the  plaintiff,  in  such  case,  was  driven  to  sue  out  a  new 
original,  but  the  statue  of  13  Eliz.  c.  1,  gave  him  vl  sci  fo. 
to  revive  the  judgment  If,  however,  instead  of  bringing 
debt  or  scire /adas  upon  the  judgment^  the  plaintiff  sues  out 
a  ea.  sa.j  the  court,  upon  application,  will  set  it 
aside  *with  costs.  2.  Wils.  82,  Barnes,  197,  208,  [*271] 
213.  But  it  has  been  often  adjudged,  and  it  is  well 
settled,  that  the  partj  is  not  responsible  in  trespass  for 
suing  out  the  ca.  sa,  ;  for  that  the  execution  was  voidable 
only,  and  was  a  good  justification  till  reversed.  PaJtridc  v. 
Johnson,  8  Lev.  403.  Shirley  v.  Wright,  1  Salt  273. 
Martin  v.  Bidge,  Barnes,  206.  This  case  is  extremely  analo- 
gous to  the  present  one,  and  the  like  rule  of  decision 
must  apply  to  both.  Although  the  plaintiff  is  no  longer 
entitled  to  charge  the  defendant  in  execution  on  that  judg- 
ment, yet,  in  each  case,  he  may  bring  debt  or  scire  facias 
upon  the  judgment,  and  charge  the  defendant  in  execution 
upon  the  new  judgment  to  be  had  thereon. 

2.  But  admitting  that  a  trespass  would  lie,  the  plaintiff 
brings  his  suit  prematurely,  so  long  as  the  ca.  sa.  appears 
regular  upon  the  record.    He  ought  first  to  have  applied 
to  the  court,  and  had  the  writ  set  aside  as  irregular;  and  in 
the  particular  case  of  proceedings,  except  by  certain  inferior 
oflBcers  beyond  their  powers,  and  whose  proceedings  are 
held  to  be  coram  non  judice,  I  believe  no  instance  can  be 
found  in  which  trespass  was  brought  until  application  had 
been  made  to  the  court  to  determine  upon  the  validity  of 
the  process,  and  to  set  it  aside.    Until  that  be  done,  the 
process  will  be  a  justification,  and  the  court  will  not  decide 
touching  its  validity  in  this  collateral  way.    Theto  may  be 
circumstances  existing,  which  might  limit  the  interference 
of  the  court,  upon  the  direct  application,  and  induce  them 
to  set  aside  the  process  upon  terms,  and  those  ciicum* 
stances  cannot  be  examined  into,  nor  the  interference  mod* 
ified,  in  the  present  suit.   One  of  the  terms  might  have  been, 
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that  DO  action  of  trespass  should  be  brought.  Sucli  terms 
have  been  imposed  by  this  court^  on  setting  aside  proGeed<« 
ings,  and  it  is  sometimes  the  practice  in  the  English  books. 
Barnes,  875.  I  am  of  opinion,  therefore,  for  these  reasons^ 
that  the  verdict  ought  to  be  set  aside. 

Livingston,  J.  This  action  ought  not  to  be  encouraged. 
The  judgment  warranted  the  execution,  and 
[*272]  although  *the  plaintiff  had  been  superseded,  we 
have  already  determined  that  the  object  in  pro- 
viding this  relief,  was  to  compel  the  party  to  elect  what  pro* 
cesa  he  would  resort  to,  and  that  after  a  lapse  of  three 
months,  and  even  notice  of  application  for  a  supersedeas^  the 
body  might  be  detained  on  a  ca.  aa.  Why,  then,  after  an 
actual  supersedeas^  should  al]  right  of  personal  recourse  be 
forever  gone?  The  debtor  is  no  more  injured  by  an  ex- 
ercise of  this  election  after  his  discharge,  than  after  the  ex- 
piration of  three  months.  But,  without  further  reasoning, 
it  will  be  sufficient  to  say,  that  my  opinion  is  founded  on 
the  reasoning  of  some  cases  decided  in  this  court  I  have, 
therefore,  thought  it  unnecessary  very  minutely  to  exam- 
ine the  practice  in  England,  although  if  it  be  permitted 
there,  as  it  is,  (Cowp.  72,)  to  have  s^  capias  ad  satisfaciendum 
in  a  second  action,  brought  on  a  judgment^  after  a  discharge 
of  this  nature,  why  not  sanction  one  in  the  first  instance^ 
without  all  this  expense  and  delay  ?  Would  it  not  be  more 
dignified  to  permit  a  thing  to  be  done  immediately,  than  to 
drive  a  creditor  to  a  proceeding  so  circuitous  and  indirect^ 
and  for  no  other  reason  than  because  he  has  been  so  for- 
bearing as  to  permit  his  debtor  for  a  while  to  leave  the  walla 
of  a  prison. 

Notwithstanding  the  determination  in  Masters  v.  Ed- 
wards^ which  was  a  departure  from  principles  formerly 
adopted,  we  have  not  yet  said  that  a  party  thus  aggrieved 
shall  have  a  remedy  by  action.  We  do  enough,  if,  as  was 
done  in  the  last  case,  we  set  aside  the  execution.    So  long 
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aa  this  can  be  done,  either  here,  or  by  a  judge  at  chambers, 
it  is  not  probable  we  shall  have  many  complaints. 

Upon  the  whole,  as  the  judgment  remained  in  full  force, 
83  the  act  is  silent  as  to  the  effect  of  a  supersedeas^  as  the 
obligation  to  pay  is  as  great  as  ever,  as  the  ca,  sa,  was  only 
voidable,  and  not  void ;  but  more  especially,  to  preserve  a 
uniformity  of  decision,  I  think  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit 

Thompson,  J.  The  merits  of  this  case  are,  I  think, 
comprised  within  a  very  narrow  compass,  and  the  right  of 
the  plaintiff  to  recover  in  this  action  will  depend 
altogether  *upon  the  question,  whether  the  exe-  [*278] 
cution  issued  against  him,  is,  in  judgment  of  law, 
to  be  deemed  void,  or  only  voidable?  If  the  former,  it 
wa9  a  nullity  ab  initio^  and  could  afford  no  justification ; 
if  the  latter,  it  would  afford  a  good  justification  until  set 
aside. 

I  am  inclined  to  think  the  execution  must  be  considered 
violable  only.  That  this  court  will  relieve  a  prisoner 
charged  in  execution,  after  a  supersedeas  has  regularly 
iflsued  to  liberate  him  from  imprisonment^  for  want  of 
being  charged  in  due  season,  has  been  settled  in  the  case 
of  Masters  v.  Edwards,  1  Caines'  Rep.  516.  But  whether 
such  execution  is  to  be  considered  void,  or  voidable,  is 
undetermined.  It  appears  regular  upon  the  face  of  it ;  it 
is  warranted  by  the  judgment,  and  is  to  be  avoided  by 
some  ipatter  dehxyrs  the  record,  and  which,  I  think,  cannot 
be  taken  advantage  of  in  this  collateral  way.  A  party 
justifying  under  the  execution  may  thus  be  taken  by  sur^ 
prise,  and  also  deprived  of  the  equitable  discretion  fr^ 
quently  exercised  by  courts,  according  to  the  circumstances 
of  the  case,  in  setting  aside  executions  improperly  issued 
upon  terms,  among  which,  that  no  suit  for  false  imprison- 
ment shall  be  brought^  is  often  made  a  condition  of  the 
rule. 
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I  think  there  are  cases  somewhat  analogous  to  the  pre- 
sent, when  the  process  has  been  deemed  voidable.  Thns^ 
if  an  execution  be  issued  on  a  judgment  that  has  lain  dor- 
mant for  a  year  and  a  day,  it  is  deemed  voidable  only ; 
and,  until  reversed  or  set  aside,  is  a  good  justification. 
8  Lev.  408.  An  execution  thus  issued,  is  called,  in  the 
books,  an  erroneous  process.  1  Salk.  273.  And  in  the 
case  of  Parsons  v.  Loyd^  3  Wils.  845,  De  Grey,  Ch.  J.,  says^ 
there  is  a  great  difference  between  erroneous  process  and 
irregular  (that  is  to  say  void)  process.  The  first  stands 
valid  and  good  until  reversed ;  the  latter  is  an  absolute 
nullity  from  the  beginning.  The  party  may  justify  under 
the  first  until  it  be  reversed,  but  cannot  under  the  latter. 

And  in  the  case  of  Prigig  v.  Adams  and  others,  2  Salk. 
674,  an  officer  justified  under  an*  execution  on  a 
[*274]  judgment  *which,  by  an  act  of  parliament,  was 
void,  and  on  demurrer,  the  question  was,  whether 
the  judgment  was  so  far  void  as  that  the  party  might  take 
advantage  of  it  in  this  collateral  way,  and  it  was  held  that 
it  was  not,  but  that  it  was  only  voidable  by  plea,  or  writ 
oferror. 

The  result  of  my  opinion,  therefore,  is,  that  in  the  present 
case  the  execution  issued  against  the  plaintiff  was  only 
voidable,  and,  until  set  aside,  affords  a  good  justification. 
The  verdict  must,  of  course,  be  set  aside.[l] 

Spenceb  and  Tokpoks,  Js.,  concurred. 

New  trial 

[1]  TrespMS  lies  for  tn  arrest  under  a  voidable  prooess  set  aside  by  tta 
ooart  as  iiregularly  issued.    Oht^man  t.  JDueU,  11  Wend.  81. 
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&  p.  Eipecial^  if  sach  defendant  obtain  hia  diacharga  flom  execation  mid« 
the  inaolFent  ae^  hia  prooeeding  under  t&at  law  being  a  conflnnation  of 
the  execntion. 

This  case  differed  from  the  antecedent  in  one  point  only ; 
which  was,  that  the  plainti£^  instead  of  being  discharged 
from  execution  by  the  defendants,  doly  obtained,  after  a 
three  months'  confinement,  his  liberation  nnder  the  4th 
and  6th  sections  of  the  "act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons."  The  judge, 
on  this  account,  directed  a  non-suit 

Van  Vechien^  in  support  of  it,  contended  that  the  plain* 
ti£^  afler  treating  the  execution,  as  good  and  valid,  was 
estopped  from  saying  the  reverse.  Besides,  in  conse- 
quence of  the  proceedings  under  the  statute  he  was  forever 
discharged  from  the  judgment,  which  circumstance  would 
distinguish  this  from  the  preceding  case. 

Footf  contra,  insisted  the  execution  was  void  ab  tniti(\ 
and  could  not  be  made  good  by  any  subsequent  acts  of 
ihe  plaintiff  himself. 

Per  Ouriam.  There  can  be  no  grounds  for  the  applica* 
'tion  to  set  aside  the  non*suit  in  this  case,  for  the  reasons 
urged  in  the  preceding  cause.  But  in  addition  thereto^ 
ihe  execution  being  deemed  voidable,  the  defendant  must 
be  considered  as  having  waived  the  error,  and  affirmed  the 
execution,  by  availing  himself  of  his  imprisonment  under 
it,  for  the  purpose  of  obtaining  the  benefit  of  the  act  for  the 
relief  of  debtors  with  respect  to  the  imprisonment  of  their 
persona 

Motion  denied 


Kline  y.  Hustf  d* 


[*275]  *KLmB  agaimt  Husted, 

Special  pleading  in  a  justice'a  cou^^t  is  to  be  diacoantenanced.  If  ifi  troTer, 
before  a  justice,  a  justiflcatipn  be  pleaded,  which  goes  to  the  merits,  and 
he  determine  that  it  amounts  to  the  general  issue,  whereon  a  trial  is  badt 
in  which  it  does-  not  firom  the  record,  appear  that  the  whole  merits  were 
not  berore  the  jury,  the  court  will  intend  that  thej  were,  and  affirm  the 
judgment  below  pronounced,  on  the  verdict  rendered.  All  objections  to 
a  venire  issued  b/  a  justice  ought  to  be  made  before  trial. 

In  bbror  on  certiorari,  in  this  and  two  other  causes,  the 
following  points  were  relied  on.  Ist  That  the  action  being 
trover,  and  the  defendant  having  justified  by  pleading  a 
right  of  entry,  under  a  lease,  for  rent-arrear,  in  conse- 
quence of  which  he  entered,  distrained  and  sold,  (as  it  was 
lawful  for  him  to  do,)  the  justice  ruled  the  plea  to  be  equi- 
valent to  the  general  issue,  and  proceeded  accordingly ;  2d. 
That  the  court  was  held  on  the  12th  of  the  month,  and  ad- 
journed to  the  22d,  but  the  venire  was  tested  on  the  21st, 
when  the  court  was  not  sitting,  or,  in  other  words,  out  of 
term ;  8d.  That  the  venire  was  directed  to  any  constable 
of  the  county ;  4th.  That  the  cause  of  action  appeared  on 
the  record  to  have  arisen  in  the  town  of  Hillsdale,  and  the 
trial  was  in  that  of  Livingston ;  5th.  That  in  the  oath' 
stated  to  have  been  administered  to  the  constable,  the 
words  "  until  they  have  agreed,"  were  omitted  ;  6th.  That 
in  one  cause  no  issue  was  joined;  for,  on  pleading  the  jus- 
tification, oyer  of  the  lease  being  demanded,  and  not  given, 
the  justice  went  on  and  taried  the  cause,  though  the  defend- 
ant abandoned  it 

W.  W.  Van  Nsss,  for  the  plaintiff  in  error.  To  warrant 
Avenire,  issue  must  be  joined,  for  till  then  there  can  be 
nothing  to  try.  This  observation  applies  to  the  first  and 
last  objections,  in  neither  of  which  does  the  return  show  a 
joinder.  Even  if  we  allow  the  special  plea  to  be  equiva- 
lent to  the  general  issue,  yet  it  would  not  justify  the  pro- 
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ceedings  adopted.  On  such  occasion  a  v^mre  is  not  award- 
ed, but  the  party  is  driven  to  his  demurrer,  on  which  alone 
the  goodness  of  the  plea  can  be  determined.  It  is  not^ 
however,  conceded,  that  the  judgment  on  the  plea  was  cor- 
rect, notwithstanding  the  dictum^  that  in  trover,  only  the 
general  issue  of  not  guilty,  or  a  release,  can  be  pleaded. 
Because  the  special  matter  may  be  given  in  evidence  un- 
der the  general  issue,  it  does  not  follow  that  such  matter 
may  not  be  specially  pleaded.  For  instance,  payment,  or 
infancy  may  be  pleaded  ;  yet  each  may  be  given 
in  evidence  *under  the  general  issue.  In  tro-  [*276] 
ver,  the  true  rule  is,  you  must  either  traverse  or 
deny  the  conversion,  or  confess  and  avoid  it.  Esp.  Dig. 
595.  A  variety  of  cases  may  be  adduced,  in  which  this 
principle  has  governed  the  matter  pleaded.  In  Thomson 
V.  Ctsrk,  Cro.  Eliz.  504,  in  trover  for  a  conversion  of  goods 
in  Nottingham,  the  defendant  confessed  and  avoided,  un- 
der a  judgment  in  the  Queen^s  Bench,  and  a  fi.fa.  thereon 
to 'the  sheriff  of  York,  who,  at  Wakefield,  in  the  said 
county,  by  virtue  thereof,  took  the  goods  in  execution,  and 
delivered  them  to  him  in  satisfaction  of  the  judgment. 
On  a  general  demurrer,  the  plea  was^holden  ill,  not  on  ac- 
count of  its  amounting  to  the  general  issue,  but  because  it 
did  not  state  where  the  Queen's  Bench  was  held,  or  tra- 
verse the  taking  in  Nottingham  ;  and  because  the  sheriff 
could  not  on  &Ji,fa.  deliver  the  goods,  but  must  sell.  Itis, 
therefore,  to  be  presumed,  that,  had  the  plea  aniounted  to 
a  bar,  it  would  have  been  otherwise.  So  in  Gomersaley. 
Wayis^  Cro.  Jac.  255,  a  plea  that  the  goods  were  raken  for 
distresses  under  a  distringas^  on  a  plaint  in  a  court  baron^ 
and  sold,  was  overruled,  merely  because^  on  such  a  writ, 
the  goods  could  not  be  sold.  The  same  principle  is  found 
in  Brovmhw  v.  Lambert,  Cro.  Bliz.  716.  From  these  au-. 
thorities  it  is  evident  that  matter  which  confesses  and  avoids 
the  conversion  may  be  pleaded  if  it  be  set  forth  in  due 
form  of  law.  On  the  second  point,  we  insist  that  the  t«- 
nire  was  prematurely  awarded.    Till  the  opening  of  the 
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courts  and  whilst  out  of  term,  as  it  may  be  called,  the  jos 
tice  had  no  authority  to  direct  one.  The  adjournment  was, 
unto  the  day  after  the  ventre  issued,  before  which  time  the 
magistrate  had  no  authority  to  order  it  In  Day  v.  WUher^ 
2  Gaines'  Bep.  184,  I  am  aware  it  has  been  ruled,  that 
when  a  party  pleads,  he  waives  all  objections  1k>  the  venire. 
6  Bes.  ibid.  186.  But  the  decision  there  applies  to  cases 
where  the  exception  is  taken  by  the  party  at  whose  request 
the  writ  is  sued  out.  The  inference,  therefore,  is,  that  he 
who  does  not  pray  the  writ,  may  object  The  direction 
also  is  to  an  officer  who  does  not  exist    There  is  no  such 

person  as  a  constable  of  the  county.  The  law 
[*277]    knows  only  constables  *of  towns;  and  though  a 

direction  to  a  wrong  officer  may  be  cured,  one  to 
a  non-existing  officer  is  fatal.  This  cannot  be  called  a 
matter  of  form,  and,  therefore,  not  within  the  act  of  1801, 
(Act  for  the  more  speedy  recovery  of  debts  to  the  value 
of  25  dollars,  1  Bev.  Laws,  491,  s.  19,)  which  indeed,  is 
no  more  than  an  extension  of  the  statute  o{  jeqfdib.  jThe 
fourth  error  relied  on  speaks  for  itself;  and  the  filth  is  ex- 
pressly within  the  last  resolution,  in  Day  v.  WHber,  which 
settles,  that  though  a  justice  is  not  bound  to  set  forth  the 
oath  administered  to  a  constable ;  yet,  if  he  undertake  it, 
and  misrecite,  the  judgment  must  be  reversed.  On  the 
sixth  exception  something  has  already  been  said ;  but  the 
justice  was  certainly  wrong  in  proceeding  to  trial  without 
an  issue  joined,  merely  because  oyer  was  refused,  when,  as 
the  demise  was  not  pleaded  with  a  profert,  it  does  not  ap- 
pear to  have  been  by  deed ;  and  if  by  parol  it  was  not  de- 
mandable. 

Parker  and  Foot,  contra^  argued,  that  all  defects  in  the 
venire  and  venue  were  ciired  by  pleading  in  chief,  accord- 
ing to  the  case  of  Day  v.  Wilber;  and,  as  the  decision  of 
the  justice  upon  the  special  plea  was  clear  law,  it  must  be 
intended  the  jury  tried  the  facts  set  forth  in  the  same  man- 
ner as  if  they  had  been  adduced  in  evidence  under  the 
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general  issue  ;  their  verdict  is,  therefore,  conclosive  against 
the  justification  set  up.  The  oatli  of  the  constable,  they 
urged,  might  be  rejected  altogether,  as  mere  surplusage. 

W.  TT.  Van  Ulsss  replied,  the  intendment  of  trial  could 
not  be  made,  as  it  was  against  the  record,  which  stated  that 
the  defendant  abandoned  the  cause. 

Thompson,  J.,  delivered  the  opinion  of  the  court  This 
case  comes  before  the  court  on  c$rtiorari  The  exceptions 
taken  to  the  return  are,  1st  That  the  proceedings  were  in 
the  county  of  Dutches^  and  the  whole  cause  of  action 
stated  to  have  arisen  in  the  county  of  Columbia;  2d. 
That  there  was  a  special  plea  put  in,  and  the  justice  went 
to  trial  without  any  replication,  or  issue  being  joined;  8d. 
That  the  ventre  is  defective  in  being  directed  to  a. constable 
of  the  county. 

The  first  exception,  on  examination  of  the  record,  does  not^ 
in  point  of  fact,  appear  to  be  well  taken.  The  action  is  in 
trover ;  the  declaration  not  very  formally,  or  tech- 
nically *drawn,  and  much  unnecessary  matter  in-  [*278] 
troduced.  But  the  plaintiff  below  alleges  himself 
to  have  been  in  possession  of  the  property,  at  Northeast 
Town,  in  Dutchess  county ;  and  that  the  conversion,  which 
is  the  gist  of  the  action,  was  at  the  same  place.  The  de- 
claration, we  think,  states  the  plaintiff's  demand  with  all 
necessary  certainty  to  enable  the  defendabt  to  answer  and 
defend,  which  is  all  that  ought  to  be  required  in  justices' 
courts. 

With  respect  to  the  second  exception,  it  is  to  be  observed, 
that  the  plea  purports  to  be  a  plea  of  justification,  and  without 
determining  whether  such  a  plea  in  an  action  of  trover  would 
be  good  on  demurrer,  it  is  enough,  we  think,  to  say,  that 
the  whole  matter  set  up  in  the  plea  might  have  been  given 
in  evidence  under  the  general  issue.  The  defendant  was, 
therefore,  under  no  necessity  to  interpose  a  special  plea; 
and  all  such  pleadings,  in  justices'  courts,  ought  to  be  dis- 
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countenanced,  as  being  calculated  to  mislead  magistrate^ 
and  involve  proceedings  in  their  courts  in  all  the  technical 
niceties  of  special  pleading.  The  defendant  has,  in  his  plea, 
detailed  the  facts  which  he  relied  upon  in  his  defence, 
which  amount, 'substantially,. to  a  denial  of  the  plaintiff's 
right  to  recover  against  him.  This  is  sufficient,  withoaf 
requiring  a  special  replication  from  the  plaintiff.  The  par- 
ties went  to  trial  upon  the  merits.  The  defendant  was  not 
precluded  from  any  defence  he  had  to  make;  the  whole 
'merits  of  the  case,  for  any  thing  that  appears  on  the  re- 
turn, were  before  the  jury,  and  we  must  necessarily  ^intend, 
because  nothmg  to  the  contrary  is  shown,  that  the  defend- 
ant below  failed  in  supporting,  by  proof,  the  allegatiotis 
contained  in  his  plea. 

With  respect  to  the  last  exception,  if  it  could  have  been 
made  in  any  stage  of  the  proceedings,  it  comes  too  late, 
and  does  not  involve  in  it  an  examination  of  the  merits  of 
the  case  between  the  parties.  The  opinion  of  the  court, 
therefore,  is,  that  the  judgment  below  be  affirmed. 


[*279]    *Baker  and  Rowlson  agaimt  R.  and  H.  Ajbl- 

KOLD. 

In  an  action  by  a  bona  fide  holder  of  a  note  taken  before  due,  against  the 
maker,  the  consideration  cannot  be  inquired  into,  if  the  instnimeiit  be  aot 
in  its  creation  yoid.[l]  The  letters  of  an  indorser  may  be  adduced  to  con- 
tradict bis  testimony  as  to  the  time  of  his  indorsing,  and  it  is  for  the  Jury 
to  determine  whether  his  oath  or  letters  are  to  be  credited. 

Assumpsit  by  the  indorsees  against  the  makers  of  a  note, 
for  880i,  dated  March  the  81st;  1796,  payable  on  the  81st 

[1]  Where  a  note  is  ac^'udged  void  by  a  court  for  the  want,  failure,  of  Ille- 
gality of  the  consideration,  it  is  void  only  in  the  hands  of  the  original  holder, 
jr  those  who  are  Chargeable  with,  or  have  had  notice  of  the  consideratloii ; 
unless  the  paper  be  expressly  declared  void  by  statute.  VakUy,  Fatrker,  6 
Wend.  616 ;  OOy  Bank  v.  Samard,  1  Hall,  70 ;  BoekwM  v.  Charles^  2  Hill, 
499. 
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Much,  17M,  witli  interaat  from  iheaoe^  tp  J^woll  Lom- 
bard, or  order,  with  aa  indoraemeiit  to  the  plaintiiffis  in 
these  words :  **  Pay  the  within  Aote  to  Erastiu  Baker  and 
Sylv^ter  EowIbod,  value  received,  March  80th,  1799,  Ros- 
well  Lombard." 

Oa  the  trial,  the  handwritings  of  the  defendants  and 
payee  being  admiitted,  the  plain  tifib  there  rested  their 
cause. 

The  defendants,  to  estabUsb  that  tbe  indorsement  was 
made  after  the  note  was  dne.  and  thos  afford  an  oppor- 
tunity of  impeaching  the  consideration,  by  letting  in  their 
equities,  called  the  indorser  himself  who,  after  some  objec* 
tion  as  to  his  competence,  was,  on  the  authority  of  the  for- 
mer decision  in  this  case,  (1  Caines'  Bq>.  258^)  reeeived  by 
the  <eourt.  Lombard  then  testified,  Uiat  before  the  inatm^ 
ment  became  payable,  he  «>Id  it  to  one  Hoit,  for  Susqu^ 
faannafa  laoda,  lying  in  the  state  of  Penmylvania,  within 
the  C!onneclicat  elaim ;  but  that  he  did  not  then  indorse  it 
over,  nor  did  he  ever  know  that  the  note  was  i&  the  hands 
of  the  plaintiflb,  or  that  they  had  any  interest  in  it  till 
Jvne,  1799,  when  he  was  called  on  by  one  Elmer,  on  be- 
hdf  of  the  plaintiffs,  with  a  request  to  indorse  it^  which  he 
refiised,  and  that  he  did  not  until  the  September  after, 
upon  a  second  application,  yield  to  the  penuasions  of  Bl- 
mer,  a  Mr.  Pepoon,  and  one  of  the  plaintiffis,  by  putting  his 
name  on  the  ba(^  of  the  note.  This,  however,  he  swore 
was  done  in  blank,  with  a  knowledge  of  the  consideration 
on  which  he  had  parted  with  it  to  Holt,  and  that  at  the 
same  time  it  was  mentioned  a  suit  had  been  commenced 
against  the  defendants. 

The  way  being  thus  prepared  for  investigating  what  had 
passed  from  him  when  the  note  was  given  by  the  defend- 
ants, they  called  one  Oardner,  a  subscribing  witness  to  the 
instrument,  and  he  deposed  that  the  consideration 
was,  like  that  *for  which  it  had  been  indoxved,  [^80] 
Susqaehannah  lands  lying  within  the  Coaneeticttt 
claim,  in  Pennsylvania. 
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To  rebot  this  tesUmonj,  and  impeach  Lombard's  credil| 
the  plaintiff  gave  in  evidence  the  following  letter  to  the 
defendants,  signed  bj  Lombard  himself. 

''Stockbridge,  May  81,  1797. " 
Messrs.  Richard  and  Henry  Arnold, 

**  Gentlemen, — ^This  may  certify  that  I  have  sold  the  ob- 
ligation which  I  held  against  yon.  I  sold  it  to  Mr.  Jacob 
Holt,  of  Canaan,  in  Connecticut,  and  I  have  received  a  line 
from  Mr.  Holt,  wishing  me  to  transfer  the  obligation  to 
Erastus  Baker  and  Silvester  Bowlson,  mentioning  in  the 
line  that  he  has  received  property  to  the  amount  of  the  ob- 
ligation, and  transferred  by  me,  Roswell  Lombard." 

They  also  produced  the  letter  of  the  4th  of  March,  1799, 
from  the  defendants  to  the  plaintiffs,  set  forth  in  the  former 
report  of  this  case,  (1  Caines'  Bep.  259,  260,)  and  another  of 
the  19th  of  April,  1799,  still  offering  to  settle  on  the  same 
terms,  but  threatening,  if  they  were  not  accepted,  a  defence 
which  should  prevent  all  recovery.  The  plaintiffi  also 
produced  a  witness,  who  deposed  that  he  was  present  when 
Holt  disposed  of  the  note  to  them,  and  understood  from 
Holt  and  Lombard,*  and  the  defefkdants,  the  consideration, 
both  for  the  transfer  and  making  of  it,  to  have  been  lands 
in  Canada,  a  tract  of  which  he  had  himself  sold  to  the 
plaintifis,  who,  by  another  person,  proved  that  in  the  be- 
ginning of  March,  1799,  one  of  the  defendants  acknow- 
ledged the  note  to  be  an  honest  debt,  and  that  he  had  then 
come  to  make  provision  for  its  discbarge. 

On  the  part  of  the  defendants,  Lombard  was  again  called, 
and  swore  he  never  had  said  the  note  was  given  for  lands 
in  Canada. 

The  judge,  on  charging  the  jury,  said  the  first  question 

for  them  to  determine  was,  whether  the  note  was  indorsed 

after  due.    That  Lombard  had  sworn  positively  to  this,  but 

how  &r  he  was  to  be  credited,  was,  under  the  cir- 

[*281]    cumstances  of  the  case,  for  their  determination,  ^»b 

the  fact,  with  respect  to  the  time  of  indorsement| 
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came  within  their  province  to  determine.  If  they  believed 
it  to  be  before  the  note  was  due,  the  p1ainti&  were  entitled  to 
recover,  as  the  consideration  could  not  then  be  impeached. 
If,  on  the  other  hand,  the  indorsement  was  afler  the  day  of 
payment,  their  verdict,  should  they  be  of  opinion  the  con- 
sideration was  Susquehannah  lands,  ought  to  be  for  the  de- 
fendants. 

The  jury  having  found  for  the  plain  tifls,  application  was 
now  made  to  set  aside  the  verdict  on  two  grounds.  1st 
On  account  of  misdirection  in  leaving  the  date  of  the  in* 
dorsementtothe  jury;  2d.  Because  the  verdict  was  against 
law  and  evidence, 

Woodworihj  for  the  defendants,  argued,  that  on  the  first 
i  point  there  could  he  very  little  hesitation,  for,  from  the  d<^ 
cision  on  the  first  appearance  of  these  parties  before  the 
court  in  1  Caines'  Rep.  295,  it  appears  the  date  of  an  in- 
dorsement is  perfectly  immaterial,  and  yet  from  this  cir* 
cumstance  the  jury  were  left  to  infer  against  the  defend- 
antSy  though  the  actual  period  at  which  it  was  done,  lay, 
necessarily,  within  the  knowledge  of  Lombard,  and  the  in* 
sertion  of  the  date  may  well  be  the  act  of  the  plainti£b. 
As  to  the  verdict,  he  said,  it  was  against  the  weight  of 
testimony,  none  of  which  went  to  impeach  Lombard's 
credit 

Henry,  contra,  cxied  Peacodc  v.  Rhodes,  Doug.  638,  to 
show  that^  in  the  hands  of  bona  fide  holders  of  negotiable 
paper,  not  void  ah  initio^  the  consideration  was  not  inquira- 
ble  into  if  the  instrument  was  received  before  due ;  this,  he 
contended,  appeared  from  the  dates  of  the  defendants'  let* 
ters  to  the  plaintiffs,  and  the  incredibility  of  Lombard's 
testimonyi  which  stood  contradicted  by  the  indorsemenl^ 
and  his  letter  of  May,  1797.  That  at  all  events,  he  had 
parted  with  the  note  before  due,  and  the  mere  act  of  in* 
dorsing  being  on)y  what  ought  to  have  been  originally 
performed,  equity  would  consider  it  as  having  taken  place^ 
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and  a  coart  of  lavr  permit  it,  at  anj  titM,  4o  bo  dooa 
Anttfk  y.  Pickering,  Peake's  N.  P.  Cobl  60. 

[«282]  ^Thompson,  J.  The  misdireetion  complained 
of,  so  far  as  I  have  been  able  to  understand  it,  from 
the  points  made  in  the  case,  or  from  the  argument  of  the 
counsel  is,  that  the  indorsement  upon  the  note,  and  the  oer> 
lificate  of  May,  1797,  which  both  9peak  a  language  directlj 
contradicting  the  testimony  of  Boswell  Lombard,  were  sub* 
2pitted  to  the  jury  as  facta,  in  any  measure,  impeaching  the 
veracity  of  Lombard,  or  the  correctness  of  his  memory. 
This  objection  appears  tome  altogether  unfounded.  It  was 
deemed  all  important  to  the  defendant^  and  the  turning 
point  in  the  cause,  to  aacertain  the  time  when  the  indorse- 
BieDt  was  made,  whether  before  or  after  the  note  became 
payable.  Lombard,  the  indorser,  swore  he  made  it  after 
Ihe  note  fell  due,  though  it  purported  to  bavB  been  made 
before.  It  was  admitted  by  the  witness  himself  that  the 
indorsement  was  not  in  blank ;  that  it  was  filled  up  when 
hesigned  his  name ;  and,  from  inspection,  I  think  it  is  pretty 
evident  that  the  whole  indorsement  is  his  handwriting. 
Here,  then,  we  have  his  oath  one  way,  and  his  declaration 
m  writing  the  other ;  and  it  would  be  a  little  extraordinary, 
if  a  jury  were  not  permitted  to  contrast  the  two,  in  order 
to  determine  which  was  correct  Had  the  indorsement 
been  in  blank,  it  might  have  altered  the  complexion  of  the 
fsase.  Is  it  not  every  day's  practice  to  give  ia  evidence  de- 
clarations made  by  witnesses,  at  other  times,  inconsistent 
with  their  testimony,  in  order  to  impeach  their  credit  ?  A 
man  is  bound  to  tell  the  truth  at  all  times,  whether  under 
oath  or  not;  and  I  should  hardly  suppose,  that  because 
the  story  was  committed  to  writing,  it  would  excuse  the 
Iilaehood;  and  if  not,  it  was  certainly  a  oiccumstance 
operating  against  the  credit  of  Lombard.  If  it  was  not 
tnie  that  he  made  the  indorsement  when  it  purports  to  have 
been  made,  his  motives  must  have  been  fraudulent,  and  the 
indorsement  antedated  for  the  purpose  of  including  the 
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defendants  fVom  a  just  defence.  If  a  man,  coming  into 
a  court  of  jostice,  and  tkus  testifying  the  fkets  which  ex* 
pose  his  own  turpitude,  does  not  render  himself  su^icious 
I  aQi  at  a  loss  t6  say  what  would.  His  oath  stands 
directly  contradicted  by  his  *o  wn  acknowledgment  [*288] 
in  writing  in  anotlier  pairtlcular.  He  swears  pon* 
tively  and  unequivocally,  that  he  never  knew  or  heard' 
that  the  note  was  in  f(he  hands  of  the  plaintiffs,  or  that 
they  had  any  interest  in  it^  or  contemplated  purchasing^ 
it,  uQtil  after  it  became  due ;  whereas  he  certifies  as  early 
as  May,  in  the  year  1797,  tkat  Holt^  to  whom  he  had  sold 
the  note,  had  written  him  a  letter,  informing  him,  that  he. 
Holt,  had  sold  it  to  the  plaintiffd^  and  requesting  him  the 
witness,  to  indorse  it  to  them.  These  are  oiroumstanoefl^ 
in  my  judgment,  tending  strongly  to  impeach  the  oredil 
of  Lombard.  But  it  was  peculiarly  within  the  province  of 
the  jury  to  determine  the  credit  due  to  him,  which  they 
have  done  by  their  verdict  If  Lombard  wafa  unworthy  of 
credit,  the  verdict  cannot  be  said  to  be  either  against  law 
or  evidence.  It  is  admitted,  that  if  the  indorsement  waa 
made  when  it  purports  to  have  been,  the  consideration 
could  not  be  impeached.  My  opinion,  therefore,  is,  thai 
the  motion  ought  to  be  denied. 

Iiivn«WMK,J.  I  am  neither  dissatisfied  with  the  judged 
charge,  nor  irith  the  jury. 

The  first  was  such  as  the  testimony  called  for,  and  so  finr 
firotn  thinking  the  verdict  wrong,  I  should  not,  if  on  the 
jury,  have  consented  to  any  other.  It  is  probable  they  dis* 
believed,  as  they  had  a  right  to  do,  every  word  Lombard 
said.  His  conduct,  throughout  this  transaction,  discovera 
him  to  be  a  crafty,  designing  man.  Although  he  sold  tiie 
note  as  eisirly  as  in  May,  1797,  yet,  when  he  dieooven  he 
bad  omitled  to  indorse  it,  he  makes  a  thousand  difficulties^ 
With  a  vieW|  no  doubt,  of  extorting  a  fhrther  consideration: 
At  length  he  puts  his  name  on  it,  and  immediately  after 
sets  about  defiMting  a  title  derived  from  himself    This  ia 
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ixA  all.  He  swears  positively  to  bis  igiu>raDce  "of  the 
note's  being  in  the  plaintiffs'  bands^  or  that  they  had  any  in- 
terest in  it,  or  contemplated  its  purchase  until  June,  n99J* 
And  yet  two  years  before,  he  bad  written  a  letter,  which  is 
part  of  the  case,  informing  the  defendants  '^  that  Holt,'  to 

whom  he  had  sold  the  note,  had  transferred  it  to 
[*284]    the  plaintiffs,  and  widhed  him  to  ^indorse  it"  Soch 

a  wilful  departure  firom  truth  in  one  particular^ 
for  it  could  not  have  been  a  mistake,  warranted  the  jury 
in  discrediting  every  other  part  of  his  testimony.  It  is  im- 
possible that  a  man  who  pretends  to  so  perfect  a  recolleo- 
tion  of  the  most  minute  and  immaterial  circamstances,  and 
that  after  a  lapse  of  several  years,  should  have  forgotten 
so  important  a  fact ;  one,  too,  which  he  had  communicated 
in  writing  to  the  defendantsi 

But  were  this  a  verdict  against  evidence,  it  ought  not  to 
be  disturbed,  because  the  merits  are  most  clearly  with  the 
plaintiff,  and  the  defence  is  of  the  moat  unconscientious 
kind.  The  plaintiffs  are  innocent  holders  of  this  noteu 
They  obtain  it  near  two  years  before  it  falls  due,  and  for  a 
full  and  valuable  consideration.  The  defendants  are  im- 
mediately apprised  of  all  these  facts^  They  treat  with  the 
plaintiffs,  and  that  long  before  its  time  of  paymelit  had  ex* 
pired,  and  offer  them  satisfaction  on  certain  terms.  Were 
the  suit  in  the  payee's  own  name,  bat  for  the  {^intiffs' 
benefit,  and  all  these  matters  had  been  disclosed,  I  would 
have  protected  their  interests,  and  stopped  every  inquiry 
into  the  consideration,  the  same  not  being  such  as  to  render 
tbe  note  void  in  the  hands  of  a  third  person.  A  fortion^ 
the  indorsement,  whenever  made,  should  have  been  tegard- 
ed,  particularly  in  support  of  a  just  debt,  as  relating  back 
to  the  time  of  its  actual  delivery  to  the  plaintiffl.  But  this, 
it  is  said,  would  hava  been  in  derogation  of  the  defendants' 
rights,  who,  if  no  actual  indorsement  took  place  until  after 
the  note  became  due,  might  impeach  its  consideration. 
This  necessarily  leads  to  an  inquiry  into  the  nature  of  the 
present  defence ;  for,  if  such  practice  be  correct  in  any 
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•tate  of  tbingSi  whiofa  I  do  not  admit|  it  ought  not  to  applj 
to  a  case  where  the  object  of  ascertainiDg  the  exact  time  pi 
indorsbinent  ifl  to  let  in  a  defence  against  consciencei  and 
founded  in  a  violation  of  private  faith.  Although  thiy 
court  may  have  decided  on  the  illegality  of  the  considera 
tion  of  notes  of  this  description,  and  may  not  enforce  th^ 
payment,  in  suits  between  the  origiual  parties^  the  obliga- 
tion to  pay,  in  faro  ocmxieniim^  if  the  party  has  re* 
ceived  value,  *still  remains  Such  is  the  case  here.  [*286] 
The  defendants  have  received  full  value  in  lands, 
which  they  have  probably  sold  to  a  profit^  or  of  whioh 
they,  or  th^r  tenants,  for  aught  that  appears,  may  now  be 
in  the  quiet  enjoyment  It  was  not  alleged  or  pretended 
that  the  consideration  had  failed,  although  seven  years  had 
elapsed  at  the  last  trial  since  the  land  had  been  conveyed 
to  them. 

There  are  drcumstances  in  this  case  which  look  veij 
much  like  a  combination  between  the  makers  and  payee 
of  the  note,  to  defraud  the  plainti&  The  Arnolds  first 
receive  value  for  it  from  Lombard,  who  takes  care  to  sell 
it  to  Holt  When  they  have  thus  both  pocketed  a  consid- 
eration for  this  paper,  and  sent  it  abroad  into  the  world, 
they  lay  their  heads  together  for  the  purpose  of  rendering 
it  a  nullity  in  the  hands  of  a  third  person.  This  ought  not 
to  be  endured.  The  defendants  have  had  two  chances 
already ;  with  my  consent  they  shall  not  have  a  third. 

Kent,  Ch.  J.  The  most  material  question  of  fact  in  this 
cause  id,  whether  the  note  was  or  was  not  actually  indorsed 
by  Lombard  before  it  became  due?  The  indorsement 
purports  to  have  been  made  on  the  80th  March,  1799,  the 
day  before  it  fell  due ;  but  to  repel  this  evidence,  the  in* 
dorser  testifies  that  it  was  not  indorsed  until  some  time 
afterward.  He  speaks  positively  as  to  the  time  of  indorse* 
menty  and  relates  circumstances  to  confirm  the  accuracy  of 
his  testimony.  The  testimony  on  the  part  of  the  plaintiffii 
also  shows,  that  the  note  was  not  indorsed  at  the  time  it 
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IraiB  8oM  tod  AeKtereA  by  Lombird  to  Holt,  and  bj  kte 
to  the  pitti&tifls';  bol  if  aiq{fait  still  hare  been  indcmed  al 
Ae  toe  tbe  mdorMaiettt  is  dated.  If  tbe  teattiiioaj  eff 
Lombard  was  unimpeached,  it  woold  be  decisive ;  bot-thera 
18  one  fact  tbat  ttoMdfiMj  afifeets  l&e  eredit  of  his  teatknoBj^ 
He  testifiee^  in  a  very  potttive  msiiaer,  that  be  never  koeir, 
or  heard,  tbat  the  note  was  in  the  hands  of  the  plainlifi| 
or  that  thej  had  sAiy  interest  therein,  or  oontemplated  pmr* 
ehasiDg  it,  nntil  Jane^  1799 ;  and  yei,  by  a  letter  nador  his 

own  hand,  bearing  date  in  1797,  and  directed  to 
[*M8]    the  defeadants,  ^headmilB  he  had  sold  the  note  to 

Holt,  and  that  Holt  bad  sold  it  to  the  plainttfik 
niis  inadcnraey  in  his  toatimony,  and  of  whiek  he  was 
dearly  eonviofa^j  detiiaets  greatly  frotti  bis  eredibilitj'. 
9%e  circttttstaQoes  relative  to  his  testinM>by  were  fiuriy 
submitted  to  the  jury,  and  the  verdict  may  be  eonmdered 
as  evidence  thai  the  jnty  did  not  give  credit  to  his  tosti« 
ffiony.  I  llnnk  I  ritoold  have  drawn  a  differenf  oondor 
rion,  bat  stHl  <he  verdict  onght  not^  on  that  aocoant^  to  be 
disturbed.  It  is  the  peculiar  provinoe  of  the  jury  to  judge 
and  determine  upoH'the  orecKt  due  to  a  witness,  when  these 
ib«  circumstancea  contradicting  his  testamoiiy  and  aiset* 
ittg  his  credit  Upon  this  gromid  I  am  against  a  new 
trfai: 

SmnMi,  J.|  give  no  opinion,  having  been  eeneeiMd* 

ToicnONfit  J.,  oononlied; 

New  tiial  refiiaed. 
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ifftW^otaridfMtfoiii^  Iwlk  orwbiel»ai«  good,  te 
of  a  fped«]  agreemeDt  reduced  to  writting,  both  moat  be  proved  m  kid, 
though  the  instminent  aaj  for  '*  value  received." 

AsstriiPSlI',  on  ^  special  agreement  in  con8i(teratlon  of 
H  horse,  and  divers  goods  and  inerchahdtses,  to  deliveip, 
for  value  received,  forty  'dollars  worth  o(  mercbantaM* 
ix>ardd. 

At  the  trial  the  plaintiff  adduced  the  snbacribing  w* 
ness  to  the  note,  who  testified  that  the  horse  was  the  only 
consideration.  Upon  this  the  defendant  moved  for  a  noih^ 
suit,  insisting  that  the  plaintiff  was  bound  to  prove  all  tbt 
several  considerations,  as  laid.  The  judge,  ruling  to  the 
contrary,  charged  in  favor  of  the  plaintiff,  for  whom  the 
jury  found.  The  application  now  was  to  set  aside  that 
verdict. 

(h&y,  for  the  defendant.  If  a  promise  be  made  on  two 
eonsiderationd,  ptyK>f  of  one  only  cantiot  establish  it;  ibr  it 
is  to  be  presumed  that  the  assumpsit  was  founded  on  both. 
Leneret  v.  Rivet,  Gro.  Jac.  608,  cited  Esp.  Dig.  183.  It  it 
immaterial  whether  they  be  both  good.  J^w&utne  v.  Brai^ 
bums,  Oro.  Xliz.  149,  cited  Esp.  Dig.  189.  The  neoessit]^ 
of  making  the  proof  correspond  willi  Ae  deeUration,  it 
shown  in  BHstow  v.  Wri^t,  Dong.  6M:  The 
form  of  the  pleadings  ^substantiate  the  same  pdn*  [^^287] 
ciple ;  each  consideration  must  be  aVeited,  and  it 
is  a  settled  rule  Aat  you  must  prove  your  avemneAt 

foo%  contra.  It  was  not  necessary  to  state  or  piovo 
any  consideration.  The  instrument  says(a)  ''  for  value  te« 
ceived/' 

(iQIb  «  d664  thsit  wofd*  ioHior^  a  oooadenliaii.    Mkson  t.  Akwmdtr^ 

3  Johns.  Rpp.  484.    If  a  plaintiff  declare  on  a  note  payable  in  goods,  which 
•peciflei  **  yalae  received,"  it  ia  prima  fade  evidence^  and  pati  the  defendant 
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Crartf^  in  reply.  In  cases  of  promisflory  notes, 'and  bills 
of  exchange,  the  position  may  be  correct  But  even  there 
it  has  been  doubted  Kyd  on  Bills,  61,  62.  The  present 
is  not  a  negotiable  instrument,  and  therefore  not  within  the 
rule. 

Spbnoeb,  J.  If  the  avertment  of  a  consideration  on  a 
note  like  the  one  in  this  case  was  necessary,  then  the 
plaintiff,  by  averring  a  consideration  which  did  not  exist^ 
has  failed  in  his  proof;  for  if  two  considerations  be  alleged 
as  the  foundation  of  a  promise,  both  must  be  proved. 
Oro.  Jac,  508,  Esp.  Dig.  188,  189.  If,(a)  however,  the  ad- 
mission of  value  by  this  paper  is  of  itself  sufficient^  then 
the  averment  of  a  consideration  would  be  surplusage,  and 
might  have  been  struck  out  on  motion,  and  therefore  can- 
not vitiate.    Doug.  666. 

That  the  present  is  not  a  promissory  note  within  the 
statute  will  not  be  disputed ;  it  is,  therefore,  a  promise 
which  can  only  be  enforoed  on  the  ground  of  a  considera- 
tion; and  though  value  is  admitted  to  be  received,  it  does 
not  supersede  the  necessity  averring  the  consideration,  that 
the  court  may  see  that  it  is  of  that  kind  and  nature  to  sua*, 
tain  the  promise.  Prior  to  the  statute  of  8  and  4  Ann.  c. 
0,  no  action  could  be  maintained  expressly  on  a  note,  even 
for  the  payment  of  money,  without  declaring  on  it  as  a 
special  agreement,  and  setting  forth  the  consideration. 
The  case  of  (hrba  v.  Fancourt^  5  D  &  E.  4S2,  contains  the 
whole  law  on  this  subject ;  and  there  the  court  unanimously 
held,  that  in  declarations  on  notes  not  within  the  statute^ 
they  were  to  be  regarded  as  special  agreements,  and  the 

on  ihowing  tberowM  either  a  iaQore  olj  or  no  oonaidention ;  bat  If  the 
plaintur  declare  on  such  a  note^  and  state  the  consideration  for  which  given,- 
ayerring  that  it  bad  passed,  he  must  prove  his  averment,  and  the  particular 
oonsideration  paid.    Jerome  y.  WhUney^  7  Johns.  Bep.  321. 

(a)  "Part  of  the  oonsideration  &Usf  if  part  of  the  oonsideration,  all  tb« 
tMumpsiL^  Per  Haughton,  J.,  in  Emgmford  y.  BoKrrykmd^  2  Roll.  B^.  8T1. 
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oonsideration  was  necessary  to  be  set  out    In  mj  opinion, 
the  defendant  is  entitled  to  a  new  trial. 

Thompson,  J.  It  is  not  pretended  that  the  instrument 
in  writing,  which  was  given  in  evidence,  is  a  note  within 
the  statute.  And  if  not,  I  apprehend  the  terras  for 
value  *received,  contained  in  it,  will  not,  of  them-  [*288] 
selves,  imply  a  consideration,  but  that  a  con* 
sidertion  must  be  averred  and  proved.  It  is  a  general 
rule,  that  when  a  special  agreement  is  the  foundation  of 
the  action,  and  that  agreement  stated  in  the  declaration, 
the  contract  must  be  proved  as  alleged.  The  plaintiff 
having  averred  two  considerations,  his  proof  ought  to 
have  squared  with  it  In  the  case  of  King  v.  Robinson^  Cro. 
Eliz.  79,  the  court  went  much  farther,  and  said  that  if  the 
promise  alleged  be  proved,  yet  if  it  appear  to  have  been 
made  on  a  different  consideration  than  the  one  stated  in 
the  declaration,  it  will  not  support  the  action. 

Where  all  the  considerations  alleged  are  good,  all  must 
*be  proved,  for  the  promise  shall  be  deemed  to  be  founded 
on  all  these  considerations.  Cro.  Eliz.  769.  Esp.  Dig.  189. 
I  am  therefore  of  opinion,  that  the  proof  was  defective  and 
that  the  plaintiff  ought  to  have  been  non-suited  on  the 
trial.    The  verdict  must  of  course  be  set  aside. 

Kent,  Ch.  J.  This  being  an  action  of  assumpsit  upon  a 
special  agreement,  it  was  necessary  to  state  a  consideration, 
and  the  plaintiff  has  accordingly  stated  that  the  considera- 
tion for  the  defendant's  promise  was  a  horse,  and  divers 
goods  and  chattels;  sold  to  him  by  the  plaintiff. 

If  a  plaintiff  allege  several  good  considerations,  they 
must  all  be  proved,  for  the  promise  shall  be  deemed  to  be 
founded  on  both  considerations  taken  together.[l]  The 
promise  to  pay,  in  the  present  case,  boards  to  the  value  of 
40  dollars,  was  founded,  not  singly  upon  the  sale  of  the 

[1]  "Where  the  agreement  has  been  reduced  to  writing,  no  other  col!Bide^ 
•lion  oan  be  ihovrn,  than  that  mentioned  in  the  written  agreement  Seham¥ 
grhomy,  Vmderheyden,  IJ.  R.  139. 
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horse,  (and  which  we  must  presume  was  not  estimated  al 
that  value,)  but  upon  the  sale  of  divers  goods  and  chattels^ 
IB  distinet  articles  from  the  horse,  and  which,  when  added 
to  the  valaeof  the  hone,  amounted  to  the  full  consideration  of 
40  dollars.  This  rule  appears  to  have  been  long  ago  aettledi 
and  repeatedly  recognised.  In  Twiay$  Ocue^  Cre.  Eli*.  758» 
the  courted  G.  B.  held,  that  where  a  consideration  consisted 
of  two  or  three  parts,  and  every  one  of  them  was  valuable^ 
the  plaintiff  was  bound  of  necessity,  to  show  the  perform- 
ance of  every  part  thereo£  And  in  the  case  d 
[«>369]  Cbtifatan  v.  Cbrr,  *Gra  Sliz.  847,  the  K.  B.  agi^ 
that  if  two  considerations  be  alleged,  and  one  of 
them  be  found  &l8e  by  the  jury,  the  action  £ul&  So  again, 
ift  the  case  of  Lsnerei  v.  JUvet^  Cro.  Jac.  503,  the  IL  B* 
roled,  in  arrest  ol  judgment^  that  if  the  plaintiff  declare  on 
two  conaid^nations,  be  must  make  a  good  and  sufficient 
averrment  of  the  performance  of  botk  The  only  excep- 
tion  to  this  rule  is,  where  both  considerations  are  not 
good,  but  one  of  them  insufficient  or  frivolous,  CrD«^ 
fflisi  149,  848.  But  that  distinction  can  have  no  applica- 
tion to  the  present  case,  as  the  sale  of  the  horse,  and  of 
divers  goods  and  chattels,  are  considerations  equally  valid. 
The  verdict,  therefore,  must  be  set  aside  for  misdiieotion  of 
the  judge,  with  costs  to  abide  the  event. 

ToHPCiNS,  J.,  concurred. 

Livingston,  J.  This  action  being  brought  on  a  note  by 
which  the  defendant  acknowledges  his  having  received 
value  for  the  promise  he  makes,  it  was  not,  m  my  opinion, 
necessary  to  prove  any  consideration,  nor  should  the  de- 
fendant have  been  permitted  to  show  that  it  w»3  ii^oorreetly 
set  forth,  unless  he  were  able  to  impeach  it  on  the  grouiid 
6f  fraud,  turpitude,  or  illegality.  It  is  superfluous,  as  w^ll 
as  dangerous^  to  require  proof  of  the  consideration  o# 
an  undertaking  in  writing,  when  a  valuable  one  is  so- 
knowledged  under  the  signature  of  the  party  himsdf* 
It  is  asking  what  rarely  can  be  complied  with.    How  ^h 


dam  is  it  that  the  whole  oonstderatton  appears  on  the  -fkoe 
of  a  contract ;  or  that  even  a  subscribing  witness  knows 
any  thing  of  it  ^  or  if  he  did,  bow  easily  might  it  escape  the 
memory,  or  such  proof  be  lo8t«  by  death  or  other  accident? 
60  long,  then,  as  it  is  permitted  to  set  up  any  unlawfiil 
eonsideration,  it »  all  that  ean  reasonably  be  asked,  and 
no  one  can  complain  that  bis  own  acknowledgment  is  re- 
garded as  evidence,  at  least  prima  Jbcie^  of  one  that  is  lair  and 
valuable.  The  motion  to  non*snit^  was  therefore  properly 
overruled  by  the  Chief  Justice ;  for  here  was  not  only  a 
consideration  acknowledged  under  the  defendant's  hand, 
bat  his  receipt  of  a  horse  actually  proved.  Under 
Ihese  circumstances,  *it  would  be  doing  great  in*  [^^290] 
Jastice  to  listen  to  the  present  application,  merely 
because  an  additional  consideration  alleged  in  the  declara- 
tion, which  may  be  regarded  as  surplusage,  and  the  want  of 
which  constituted  no  defence,  could  not  be  proved,  or  was 
disproved.  Ko  case  has  yet  gone  this  length,  i^nd  I  should 
require  a  series  of  decisions  to  satisfy  me  of  the  propriety 
or  neoefisity  of  so  mudi  strictness.  The  case  of  Brishw  v. 
Wf^hi^  I)oug.  640,  is  very  different  from  the  present 
There  the  demise  proved  varied  from  the  one  stated  in  the 
declaration.  That  is,  the  contract  itself,  and  not  mmly 
its  consideration,  was  erroneously  set  forth.  The  case  of  * 
Leneret  v.  Rivet^  Cro.  Jao.  608,  cited  from  Croke,  s^tles 
nothing  more  than  if  two  good  considerations  are  alleged . 
as  conditions  precedent  to  the  defendant's  liability,  perform- 
ance of  both  must  be  averred,  which  is  too  reasonable  to 
bave  wanted  the  support  of  any  authority.  In  King  v. 
Eobinaony  Cro.  Eliz.  79,  it  was  proved  that  the  defendant 
MMimed  to  do  what  was  alleged,  and  something  more. 
This,  too,  presents  the  case  of  a  variance  between  the  con- 
tract laid  and  the  one  proved,  and  not  only  between  the  mo- 
lives  to  it  as  alleged  and  proved.  The  note  of  this  case 
m  Bspinasse,  (Esp.  K.  P.  189,)  is  iaeorrect  I  know  not  of 
ft  single  decision,  rendering  it  neoeasaiy,  oa  a  contract  of 
ftis  nature,  to  pixive  a  oonaidecation*    We  are  not  now  m* 
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amining  whether  a  nude  pact^  evidenced  bj  writing,  has 
ever  been  held  to  be  bad ;  bat  whether,  which  is  a  veij 
different  question,  a  promise  in  writing,  acknowledging  the 
receipt  of  value,  shall  not,  prima  fiicie^  be  sulBcient  to  sup- 
port an  action  without  proof  of  its  actual  consideration.  I 
know  it  to  be  a  general  and  wholesome  principle,  that  con- 
tracts must  be  made  on  some  consideration,  and  that  es 
nudo  pacto  non  oritur  actio  ;  but  the  question  still  recuifl^ 
who  is  to  prove,  in  a  case  of  this  kind,  the  nakedness  <tf 
the  contract,  or  its  want  of  consideration  ?  The  same  law, 
which  requires  this  quid  pro  quo  in  a  contract,  does  not  de* 
mand  an  absolute  equivalent,  but  is  satisfied,  in  many 
cases,  with  the  most  trifling  ground  that  can  be  imagined. 

Why  not  then  be  content^  in  point  of  evidence^ 
[^291]    with  a  declaration  under  the  hand  of  *the  par^, 

that  he  has  received  a  valuable  one,  without  in* 
dulging  the  useless  cariosity  of  prying  further  into  the  tran»> 
action  ?  Why  so  very  careful  of  a  defendant's  rights  as 
not  to  suppose  him  capable  of  judging  for  himself  what 
was  an  adequate  value  for  his  promise?  Woulc}  it  not  be 
more  just,  and  better  promote  the  ends  of^justice,  that  one 
who  had  signed  an  instrument  of  this  kind  should,  without 
further  proof,  be  compelled  to  perform  it,  unless  he  could 
impeach  the  validity  on  other  grounds?  It  may  be  said 
that  whoever  asks  the  interposition  of  a  court,  must  show 
aright  to  recover,  founded  on  a  valid  contract.  This  is 
not  denied,  but  does  not  settle  the  way  in  which  this  proof 
is  to  be  made— whether  the  defendant's  acknowledgment 
of  value  received  shall  be  regarded  as  sufficient,  or  what 
other  evidence  shall  be  required.  Of  specialties,  the  con* 
siderations  we  know  are  not  inquirable  into  in  actions 
founded  on  them.  And  jet  the  reason  assigned  by  Powell, 
(on  Oont.  888,)  for  excluding  this  investigation,  applies  to 
all  bargains  in  writing.  In  a  specialty,  says  he,  "  there  is 
a  sufficient  consideration  apparent,  namely,  the  deliberate 
will  of  the  party  who  made  the  deed."  Does  the  more  aU 
senoe  of  a  seal,  require  us  to  believe  that  this  deliberate 
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will  does  not  exist  in  other  written  contracts  ?  The  truth 
is,  that  little  or  no  deliberation  intervenes  between  singing 
and  delivering  a  deed.  They  generallj  take  place,  as  near 
as  two  distinct  things  can.  in  the  same  instant.  This  de- 
liberation, then,  being  formed  antecedentlj  to  a  delivery 
and  even  signature  of  a  deed,  oaght,  on  the  ground  of  rea> 
son  alone,  to  be  evidendb  of  a  consideration,  as  much  in 
the  one  case  as  in  the  other.  But  without  disturbing  any 
of  the  distinctions,  which  for  ages  have  existed  between 
these  contracts,  no  adjudged  case  can  be  found  repugnant 
to  my  conclusion.  That  no  actions  were  maintainable  on 
promissory  notes  at  common  law,  where,  however,  they 
were  regarded  as  evidence  of  debt,  on  counts  for  money  had 
and  received  against  the  maker,  is  admitted.  This  estab- 
lishes what  is  not  controverted,  that  notes  like  these  must 
be  declared  on  as  special  contracts,  and  their  con* 
sideration  set  forth ;  but  ♦we  are  still  at  liberty  [*292] 
to  settle  what  shall  amount  to  proof  of  ihem.  In 
the  case  of  Garbs  v.  Fanoourt,  6  D.  &  E.  482,  I  will  only 
say,  that  nothing  like  the  present  question  occurred.  The 
plaintiff  had  declared  on  a  note  of  hand,  payable  on  a  cer- 
tain contingency,  as  on  a  note  within  the  statute  of  Annc^ 
and  that  it  was  not  so  was  the  single  point  determined. 
No  latitude  of  expression,  therefore,  in  which  the  judges 
may  have  indulged  on  points  not  before  them,  could  have 
the  effect  of  settling  the  law,  even  in  Eogland.  Unfet- 
tered, then,  by  any  decision,  as  to  what  shall  be  received 
as  evidence  of  the  consideration  of  notes  of  this  descriptioin, 
I  have  little  hesitation  in  saying  that  it  ought  never  to  be 
necessary  to  prove  the  consideration  of  a  contract,  although 
stated  in  the  declaration,  where  a  party  has  acknowledged 
in  writing  that  it  was  made  for  value,  in  any  other  way 
than  by  a  production  and  proof  of  the  instrument  itself; 
and  that  the  defendant  ought  not  to  be  allowed  to  show 
ihat  it  was  made  on  any  other,  unless  it  be  of  a  nature  to 
destroy,  or  in  any  manner  affect  its  validity.  This  is  no 
more  than  is  done  in  actions  of  trover,  in  which,  although 
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A  lofls  and  fladi^g  be  alleged  in  a  deolamlids,  proof  of  i 
iher  is  required :  where,  then,  the  extmvagaiioeof  aUcpxig 
•QJ  Icgftl  ooDsideralioii  to  complj  with  the  BSttid  form  of 
declaring,  and  letting  it  be  inferred  from  the  production  of 
a  note  which  admita  on  its  faee  a  valoab.le  one?  0o<4 
sense  would  suggest  the  propriety  of  going  forther,  and 
saying  that  such  a  note  might  be  declared  on  as  specially 
without  alleging  any  consideration^  oo^  leaving-to  the  d^ 
fcfidant  the  same  right  of  investigatiag  its  legalil^  or  fiuiuM 
Sudi  an  innovation,  however,  in  the  form  of  dedaringi 
should  not  be  introduced  without  much  deliberation  on  the 
eonsequences  it  might  produoe.  The  plaintiff  is,  in  my  opifir 
ion,  entitled  to  the  po^ea.[l] 

Verdict  set  aside^  and  new  trial  granted. 

[1]  In  eecUng  forth  this  consideration,  it  mart  appear  to  be  legal  and  eoA- 
flieat  on  tlie  fiice  of  the  declaration,  or  the  defendant  may  deroar;  it  must  be 
aei  forth  truly,  as  it  wiU  appear  in  proof,  or  the  plaintiff  must  be  non-tulted, 
provided  the  objection  be  taken.  Vid.  1  Hali'i  Super.  Ct  K  Ml.  The 
ivliole  of  the  constdaration  of  tlie  defeodaat'a  oontrabt  naat  alao^  in  ssnanl, 
be  stated ;  and  if  any  part  of  an  entire  cooaideration,  or  of  a  ooDaideratiofi 
coasisUng  of  several  things,  be  omitted,  the  plaintiff  will  fiiil  upon  the  trial, 
on  the  ground  of  variance.  6  Ck)nn  R.  176;  4  id.  196;  id.  259;  1  Day^sK 
10.  VuL  also  cases  dted,  1  Am.  Com.  Law,  666,  in  text  and  notea  It  Is^ 
^owerer,  aggfiieiit^  in  geaeral,  to  state  ao  nach  of  any  cootraot^  oonsialiag 
of  aeveral  distinct  parts  and  ooUateral  provision^  as  oootains  the  entire  can- 
aideration  for  the  act^  and  the  entire  act|  which  is  to  be  done  in  virtue  of 
such  consideration ;  and  the  rest  of  the  contract^  which  only  respects  the 
liqtkidation  of  damages,  after  a  right  to  them  has  accrued  by  a  breach  of  the 
oontraet^  is  matter  proper  to  be  given  in  evidence  to  the  jostiee  or  Jaiy  in 
xedoction  of  damageis  but  not  neceesaiy  to  be  abown  to  the  ooort,  in  the 
first  instance,  on  the  faoe  of  the  record.  In  an  action  founded  on  ftaud,  it 
is  unnecessary  that  the  consideration  should  be  set  forth  particularly.  It  is 
enough  to  say  a  valuable  consideration  was  paid,  and  that  the  plaintiff  satia- 
Hed  the  defendant,  withont  ai^  thing  morei  9  Oowen,  22.  Where  a  part 
of  ACODiideration,  or  oae  of  several  oonaideratioas,  is  frivoloas  and  void,  iiis 
Mffioient  to  notice  only  the  valid  consideration,  though  if  stated  it  will  not 
vitiate  the  declaration ;  but  no  mode  of  pleading  can  enable  a  plaintiff  to 
recover,  where  a  part  of  an  executory  oonsuderation  is  illegal  Vid,  I  Chit 
FL  262, 263 ;  10  Wen.  814.  And  iC  in  addition  to  the  true  consideratioa  of 
Apromiaa»  another  is  aUeged,  not  supported  by  the  proot  it  ia  a  Ihtalfarir 
aaoe^  and  the  plaintiff  ahould  be  non-suited.     Ftd.  3  Wen,  874, 
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.*Jj.ClCaDN>  «5  cfewi.  CliA^K,  <lja.M  RKByjES.      [*293] 

The  first  plain  in  the  Oatskill  patent,  \a  not  at  the  janction  of  the  Oatskni  and 
KaterskiU,  but  coinineooee  at  Oatskill  chunch.  The  (om  ipilee  fVom  the 
five  plains  mentioned  in  the  Oatskill  patent^  are  four  miles  dae  north, 

;  .^ttth,  4bc,  frQm  the  no^hem,  southern,  Ac.,  extremity  of  the  plains,  tU 
§emb,{a)  In  running  out  patents,  a  line  northward,  &c.,  means  a  line  due 
north,  kc,  Where  a  grant  is  susceptible  of  two  constructions,  that  wbloh 
is  most  favorable  to  goyerament  is  to  be  adopted. 

EjiBOTHENT  for  lands  in  the  towa  of  Catdcill,  cl|ii)n^ 

I  by  the  plaintiff  under  a  patent  to  Helmer  Jansen,  dated 

.  the  15th  of  January,  1703,  1704,  which,  in  1788,  escheated 

to  the  crown,  and  were,  on  the  22d  of  August,  1788,  re- 

.  granted  to  John  Lindsey. 

The  cause  was  tried  in  September,  1802,  when  ihe  de- 
fendant set  up  a  title  under  the  Catskill  patent,  granted 
the  28th  of  July,  1688,  and,  to  maintain  it,  contended  that 
the  first  of  the  five  plajns  mentioned  in  that  patent  began 
at  the  junction  of  the  Catskill  and  Katerskill.    He  also  in- 
BiBted  on  an  adverse  possession,  to  support  which,  be  relied 
.  on  the  recital  in  a  lease  for  20  years,  granted  in  1784,  9et- 
,  ting  forth  a  former  demise  for  the  same  period  from  1771, 
..and  surrendered  on  taking  the  new  term  in  1784.    On  the 
.part  of  the  plaintiff,  it  was  urged  at  nisi  pri^s,  that  the 
premises  oould  not  be  covered  by  the  Catskill  patent,  as  the 
.first  of  the  five  plains  commenced  at  Catskill  church,  to 
which  if  the  four  other  plains  were  added,  and  from  the 
.  nothern,  southern,,  eastern,  and  western  extremities  of  ^he 
whole^  four  lin^  due  north,  south,,  east  ^nd  west,  were  run, 

(a)  According  %o  the  true  oooflbruction  of  the  GatskQl  patent,  its  houndariee 
•re  to  extend  four  miles  distant  in   every  direction  firom  the  five  plains 

.  mentioned  in  the  patent,  so  as  to  make  its  exterior  lines  ^H>rre8pond,  as  far  as 
possible,  with  the  sinuosities  of  the  plains,  and  so  that  a  line  four  miles  long, 
•ztended  from  any. part  of  the  exterior  si^ea  of  the  plains,  will  touch  some 
part  of  the  exterior  boundary  of.  the  patent     Van  Oorion  j,  J^ekaon^  n 

.4m,  BoQQrdus  and  o^Jurs^  in  error,  6  Johns.  Rep.  440. 
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the  tenbi  nations  to  be  closed  by  straight  lines,  which  it 
was  insisted  was  the  true  oonslraction  of  the  patent^  the 
premises  would  be  excluded,  and  therefore  could  not  be^ 
from  the  defendant's  own  showing,  his  right.  Of  the  ad- 
verse possession,  the  plaintiff  denied  the  recital  to  be  anj 
evidence. 

The  judge  having  charged  for  the  plaintiff's  construction 
of  the  patent^  the  jury  found  a  verdict  in  his  favor. 

The  application  now  was,  to  set  it  aside  on  account  of 
the  mis-direction  of  the  judge,  and  because  the  verdict  it- 
self was  against  evidence. 

The  case  was  most  ably  argued  by  W.  W.  Van  Ne$s  and 

Van  Vechten^  for  the  defendant,  and  Henry  for  the  plaintiff; 

but  as  it  would  be  impossible  to  do  justice  to  their 
[*294]    ^positions,  without  diagrams  of  the  location  they 

supported,  and  as  the  principles  most  relied  on 
would  be  applicable  to  no  other  grant  not  worded  exactly 
like  the  one  in  question,  the  decision  of  the  court  has  been 
thought  to  contain  all  that  need  be  reported. 

Thompson,  J.  The  lessor  of  the  plaintiff  claims  title  to 
the  premises  in  question,  under  a  patent  to  Helmer  Jansen, 
bearing  date  the  15th  day  of  January,  1703.  It  is  admit- 
ted that  the  premises  in  question  are  covered  by  this  grant, 
and  the  plaintiff  has  deduced  a  clear  and  undisputed  tide 
to  himself  under  that  grant  His  right  to  recover  is  there- 
fore undeniable,  unless  taken  away  by  some  older  patent, 
or  the  defendant  is  protected  by  length  of  possession.  The 
defence  set  up  embraces  both  these  grounds.  I  shall  ex- 
amine them  in  their  order.  In  the  first  place,  it  is  con- 
tended that  the  premises  are  covered  by  the  grant,  usually 
known  by  the  name  of  the  Catskill  patent,  bearing  date  the 
28th  of  July,  1688.  This  being  the  oldest  patent,  it  must 
first  be  satisfied,  wherever  the  two  come  in  collision  with 
each  other.  It  becomes  necessary,  therefore,  to  locate  the 
Catskill  patent  The  description  of  the  land  as  contained 
in  the  grant,  is  as  follows :  "  A  certain  tract  of  land  with 
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the  i^purtenances,  lying/ situate,  and  being  at  a  certain 
place  called  Catskill,  in  the  county  of  Albany,  on  the  west 
side  of  Hudson's  river,  and  on  the  south  and  north  sides 
oF  the  creek  or  kill,  consisting  of  five  great  plains,  the  first 
called  Waihackeek,  the  second  Wichquanachtekak,  the 
third  Pachqugack,  the  fourth  Apiskawachkok,  and  the 
fifth  Potick,  together  with  the  woodland  adjoining  to  the 
said  plains,  extending  four  English  miles  round  the  said 
plains,  that  is  to  say,  four  English  miles  from  the  said 
plains  eastward,  four  English  miles  northward  from  the 
said  plains,  four  English  miles  westward  from  the  said  plains, 
and  four  English  miles  southward  from  the  said  plains.^  In 
the  location  of  this  patent  two  objects  of  inquiry  presen* 
themselves:  1.  Where  the  five  great  plains  intended  by 

the  grant  are ;  and,  2.  The  manner  of  locating  the 
[*295]    woodland  adjoining  them.    *It  is  contended,  on 

the  part  of  the  defendant,  that  the  first  plain  is  at 
the  junction  of  the  Catskill  and  KaterskilL  If  so,  then 
upon  any  of  the  locations  contended  for  on  either  side,  the 
premises  would  be  included  in  the  Catskill  patent  On 
this  point  the  testimony  is  somewhat  contradictory.  Seve- 
ral very  ancient  witnesses  were  examined  on  both  sides; 
those  on  the  part  of  the  defendant,  tending  very  strongly 
to  establish  the  first  plain  at  the  jttnction,.and  those  on  the 
part  of  theplaintiff  as  strongly  contradicting  it,  by  locating 
the  first  plain  in  another  place.  Thus,  from  these  witness- 
eB,  some  doubt  and  difficulty  might  arise  respecting  this 
part  of  the  case.  But  there  are  certain  facts,  either  admit- 
ted on  both  sides,  or  established  by  uncontradictory  testi- 
mony, that  appear  tome  to  afford  an  irresistible  conclusion, 
that  neither  of  the  plain3  intended  by  the  grant  could  be 
at  the  junction  of  the  Catskill  and  KaterskilL  In  the  first 
place  they  are  called  in  the  patent  great  plains,  and  none 
of  the  witnesses  pretend  to  prescribe  the  plain  a(  the  junc- 
tion, as  containing  more  than  about  two  acres  of  land. 
Again,  the  junction  of  the  two  creeks  is  upwards  of  two 
miles  distance  from  the  other  four  plains,  acknowledged  on 
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all  sidesi  wbicli  rend  era  the  defendant's  claim  bighlj  liii* 
probable.  Bat,  what  I  think  pats  an  end  to  the  question 
is,  that  in  the  first  patent,  in  the  jear  1680,  these  plains 
are  described  as  Ijihg  aboye  the  land  of  Eldert  liegoy, 
VUich  are  admitted  to  be  the  lands  now  owned  bj  Samnel 
Van  Yechten,  a  part  of  which  lie  along  up  the  Catskill 
and  Katerskill.  These  circamstances  I  consider  as  afford- 
ing unanswerable  eridence  that  the  first  plain  is  not  at  the 
junction  of  the  two  creeks.  The  witnesses  onlx>th  mSm, 
who  were  examined  as  to  this  plain,  might  hare  been  very 
honest  in  their  testimony.  From  the  very  nature  of  the 
subject^  the  fact  was  to  be  established,  in  some  measure,  by 
reputation ;  and  from  several  of  the  witnesses  it  appei&n 
that  the  location  of  the  first  plain  has  a  long  time  been  a 
subject  of  dispute,  and  it  ia  not  to  be  wondered  at  that 
diiSerent  reputations  should  be  in  circulation  on  the  ques- 
tion* The  location  of  these  plains  was  matter  of 
[*296]  fact  *for  the  jury,  to  be  ascertained  from  all  the 
ifght  given  them  upon  the  trial ;  and  they  hare^ 
by  their  verdict,  determined  that  neither  of  the  great  plains 
mentioned  in  the  patent,  is  at  the  junction  of  the  Catskill 
and  Eaterakill ;  with  which  determination  I  am  fully  Miltia- 
fled  This  point  being  settled,  the  five  great  plains  niiist 
be  taken  as  lyihg  together  upon  the  CatskUl,  in  the  *nilui- 
ner  contended  for  by  the  plaintiff,  forming  a  Very  irregtAar 
figure.  The  next  question,  then,  for  examination  is,  the 
location  of  the  woodland  round  these  plains.  On  the  part 
of  the  defendant  it  is  contended,  that  the  patent  ovighi  to 
he  located  in'such  a  manner,  that  from  any  part  of  its  imt- 
bounds^  a  line  of  four  miles  would  iouoh  some  part  or 
otheir  of  the  flatii ;  or,  in  other  words,'  that  Hxe  plains  shoold 
be  considered  as  rolled  out  or  extended  Ibur  milies  in  every 
direction.  This  location  is  ceftunly  impracticable^  oo^^ao* 
count  of  the  imgularity  of  the  flgure  fbimed-by  the  ^flve 
^reatiflaina.  llie  tinnosify  of  ihe  Exterior  fifMbdngliiich, 
tliat  by  such  extension,  inany  of  die  lihes  Would  intd^iiszo 
one  with  the  dther.    \fh«rd  the  given  dbjeici  ii  a'legtilar 
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figure  or  base,  no  difficulty  or  absurdity  will  lurise  in  loca- 
ting a  rolling  patent.  It  is  otherwise,  however,  when  the 
base  is  irregular,  like  the  one  before  us.  If  the  terms  of 
the  grant  were  such  that  it  was  susceptible  of  no  other  lo* 
cation,  we  naight  be  bound,  from  necessity,  to  adopt  the 
one  a;boye  mentioned  But  I  think  that  is  not  the  case  in 
the  present  instance.  There  appears  to  me  to  be  a  loca- 
tion mpre  rational,  more  conformable  to  the  terms  of  the 
grant,  and  free  from  any  difficulty  or  absurdity  in  practice, 
ana  by  which  the  patent  will  cover  but  about  one  half  of 
4ie  laud  it  wpul4,  according  to  the  construction  contended 
f9r  on  the  part  of  the  defendant;  and  it  is  an  established 
rule,  that  when  a  grant  is  susceptible  of  two  constructions,* 
that  should  be  adopted  which  is  most  favorable  to  govern-' 
ment  The  enormity  of  this,  grant,  according  to  the  de- 
fendant's location,  is  much  against  adopting  his  construc- 
tion;  it  will  contain  57,000  acres  of  land,  swallowing  up 
£ve  whole  patents,  and  interfering  very  essentially  witn 
SjBveral  others.  This  inconvenience  is,  indeed,  in 
*some  measure,  experienced  upon  all  the  locations  [*297] 
contended  for;  but  less  in  proportion  as  a  lesser 
<|yiantity  of  l^d  is  included.  Much  stress  has  been  laid 
by  the  defendant's  counsel  in  support  of  their  location, 
upon  a  survey  of  the  outlines  of  this  patent  made  by  John 
Beaty,  deputy  surveyor  general,  in  the  year  1719,  and  who 
appears  to  have  adopted  the  construction  now  contended 
for,  as  far  as  the  same  was  practicable.  This,  it  is  said,  being 
<ionc  by  a  public  officer,  must  be  considered  an  act  of  go- 
vernment, and  entitled  to  great  weight  For  what  pur- 
pose this  survey  was  made  does  not  appear,  nor  is  it 
easily  perceived.  No  instruction  accompanied  the  warrant 
of  council ;  no  construction  appears  to  have  been  given  by 
government  to  this  grant ;  and,  no  possible  object  could 
have  been  answered  by  it,  as  an  act  of  government,  except 
to  serve  as  a  guide  to  prevent  any  interference  in  subse- 
quent grants.  That  this  could  not  have  been  the  object, 
however,  is  pretty  evident,  from  the  acts  of  government 
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soon  after ;  for  in  the  year  17SS,  we  find,  by  the  proceed- 
ings under  the  writ  ofe9cheai,  that  Helmer  Jansen  died  in- 
testate, leaviDg  no  heir,  by  reason  whereof  the  title  to  the 
lands  contained  in  the  grant  to  him,  and  of  which  he  died 
seised,  became  revested  in  the  crown;  and,  in  the  year 
1738,  were  again  granted  to  John  Libsey,  all  which  lands^ 
according  to  the  defendant's  construction,  and  Beaty's  sur- 
vey, are  covered  by  the  Catskill  patent  If  Beaty's  sur- 
vey waB  intended  as  a  guide  to  government  in  issuing  sub- 
sequent grants,  it  is  not  probable  that  so  recently  thereaf- 
ter a  patent  would  have  been  issued  for  lands,  comprised 
within  the  Catskill  patent,  according  to  Beaty's  survey ; 
I  cannot,  therefore,  view  this  survey  in  any  other  point  of 
light  than  as  an  ex  parte  act^  or,  at  most,  as  the  opinion  of 
Beaty.  Probably,  however,  he  run  according  to  the  pa- 
tentees, because  we  find  him  assuming  one  of  the  great 
plains  to  be  at  the  junction  of  the  Catskill  and  EZaterskill, 
than  which  nothing  appears  to  me  more  unwarrantable  or 
less  founded.  This  survey,  therefore,  I  think  not  entitled 
to   much  weight   or  influence  upon  the    present  ques-  ^ 

tion. 
[*298]        *If  the  defendant's  construction  of  the  Catskill 

patent  be  rejected,  the  plaintiff's  right  of  recovery 
is  disentangled  from  every  embarrassment  with  respect'to 
paper  title ;  becauoe,  upon  no  other  possible  construction 
can  that  grant  be  extended  to  the  premises  in  question. 
It  may,  however,  be  proper  to  examine  whether  that  patent 
be  susceptible  of  fmy  other,  and  what  location ;  several 
have  been  suggested  by  the  plaintiff's  cpunsel,  one  of  which 
contemplates  finding  a  common  centre  of  the  five  great 
plains,  firom  thence  circumscribing  a  circle  round  these 
plains,  with  a  radius  of  four  miles  in  length.  I  cannot 
adopt  this  location,  although  the  one  principally  relied  upon 
on  the  part  of  the  plaintiff.  There  are  no  words  in  the 
grant  necessarily  implying  that  the  interior  line  must  be  a 
circle.  The  only  term  made  use  of  in  the  description  of 
the  prembes,  that  looks  like  requiring  a  circular  figure,  is 
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tlie  word  round,  '*  together  with  the  woodland  adjoining 
to  said  plains,  extending  four  English  miles  round  the  said 
plaina**    This  term  round  may,  however,  grammatically, 
as  well  as  in  common  parlance,  he  satisfied,  by  giving  land 
on  every  side  of  the  plains,  let  the  exterior  lines  be  either 
circular  or  straight    It  is  difficult,  if  not  impracticable,  to 
find  a  common  centre  to  a  figure  so  irregular  as  the  one 
formed  by  these  plains.    It  is  impracticable  with  a  chain 
and  compass  to  run  out  a  circle.    It  is  true,  you  may  fix>m 
a  given  centre,  run  such   a  number  of  radii,  as  that  a 
straight  line  from  one  to  the  other  would  very  nearly  ap- 
proach to  a  circle,  but  the  difficulty  and  inconvenience  at- 
.tending  it,  appears  to  me  a  sufficient  objection  to  this  mode 
of  location,  unless  compelled  to  adopt  it  by  the  most  direct 
and  unequivocal  terms  of  the  grant.    So  far  from  thai 
being  the  case  in  the  present  grant,  1  think  it  contains 
words  which  will  exclude  any  location  contemplating  a 
common  centre.    This  patent  gives  the  five  great  plains, 
and  then  the  woods  round  the  same,  extending  four  Eng- 
lish miles  from  the  said  plains,  which,  as  I  understand  the 
expression  four  miles  from,  means  four  miles  exclusive  of 
the  plains,  that  is,  beginning  at  the  exterior  part  of  the 
plains,  and  from  thence  running  four  miles.    If  a  com* 
mon  centre  be  taken,  and  the  four  miles  calculated 
from  that,  there  would  *be  a  diminution  of  that    [^99] 
line-  equal  to  the  whole  extent  of  the  plains, 
which  would  be  contrary  to  the  terms  of  the  grant    When 
any  monument  whatever  is  given  as  an  object  to  run  from, 
the  exterior  part,  and  not  the  Qcntre,  is  the  place  of  b^n* 
ning.    This  objection  will  also  apply  to  that  location  which 
contemplates  a  square,  formed  fix)m  a  common  centre. 
The  only  remaining  location  which  has  been  suggested, 
is  the  one   adopted  upon    the  trial,   and  which,  from 
the  best   examination  I    have  been    able  to   give    the 
subject,  is,  in  my  judgment,  the  one  best  warranted  by 
the  terms  of  the  grant    This  location  is  made  by  running 
lines  of  four  miles  in  length,  due  north,  south,  east,  and 
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-netiffirom  the  extreme  northern,  southern,  eastern,  and 
IrMern  parts  of  the  plains,  and  closing  those  lines  fix>ia 
the  extremities  by  straight  lines.  This  mode  appears  to 
me  to  be  supported  by  legal  principles,  and  will  give  effect 
to  every  part  of  the  description  of  the  {nemises  contained 
in  the  patent.  The  great  and  leading  requisites  in  the  lo- 
cation of  every  tract  of  land,  are  to  have  fixed  places  t» 
start  from,  courses  and  distances  given,  and,  closing  the 
exterior  lines,  a  recurrence  to  the  description  in  the  grant 
18  again  requisite,  to  see  whether  it  famishes  these  data. 
Tbe  five  great  plains  are  given,  "together  with  the  wood- 
land adjoining  the  said  plains,  extending  four  English 
miles  round  the  said  plains,  that  is  to  say,  four  English 
miles  from  the  siud  plains  eastward,  four  English  miles 
northward  from  the  said  plains,  four  English  miles  west* 
ward  from  the  said  plains,  and  four  English  miles  south- 
ward  from  the  said  plains."  The  given  object  to  start 
from*  here  is  the  plains ;  the  distance  to  run  is  four  miles ; 
the  courses  are  northward,  southward,  eastward,  and  west- 
ward ;  and  it  is  a  settled  rule  of  construction,  that  when 
courses  are  thus  given,  you  must  run  due  north,  south,  east, 
and  west.  The  place  of  banning  must  be  at  the  exterior 
part  of  the  plains,  because,  the  distance  is  fi>ur  miles  fiom 
the  plains,  which,  as  I  have  before  observed,  must 
mean  exclusive  of  them.    By  this  process,  then,  the  four 

comers  of  the  tract  are  ascertained.  These  corners 
[*800]    must  be  closed  by  lines  of  some  description  in  *or- 

der  to  satisfy  the  terms  in  the  grant,  because  the 
woodland  is  to  lie  round,  that  is  to  say,  on  every  side,  of 
ttie  plains ;  and  when  two  objects  are  given,  and  a  line  to 
be  run  from  one  to  the  other,  no  mle  can  be  more  proper 
than  to  run  a  st^ght  line.  By  this  mode  of  location,  it  is 
admitted  that  the  premises  in  question  will  not  fall  within 
Ae  Oatskill  patent  The  only  remaining  question  for  con- 
sideration is  respecting  the  adverse  possession  set  up 
against  the  plaintiff 's  right  of  recovery  in  this  action.  Tb€ 
possession  of  Abraham  Van  Qordon,  who  took  a  lease  un- 
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der  tke  Oatskill  claioit  in  the  year  1784^  muBt  be  deemed 
advene  to^the  plaintiff's  title.  Tbi%  however,  is  not  a 
sufficient  length  of  time  to  protect  the  defendant.  It  is 
contended,  also,  that  Johannis  Yan  Gordon,  the  father  o£ 
Abraham,  was  previous] j  in  possession  under'  the  same 
tide,  and  the  recitals  in  th^  lease  to  Abraham,  of  Johannis 
having  taken  a  lease  in  Uie  year  1771,  have  been  in  some 
measure  relied  on  to  establish  the  &ct.  This  lease  has 
justly  been  made  the  subject  of  some  severe  criticism  by. 
the  plaintiff's  counsel ;  it  is  enough,  however,  to  observe^ 
that  the  recitals  are  no  evidence  in  the  parties'  own  favor, 
and  therefinre  afford  no  proof  of  the  existence  of  a  lease  to 
Johannis  Van  Gbrdon.  The  parol  testimony  respecting 
the  possession  of  Johannis  is  vague,  uncertain,  and  contra- 
dictory. The  characters  of  some  of  the  witnesses  have  been 
impeached,  and  the  matter  involved  in  some  doubt  and  ob* 
sourity.  The  question  of  adverse  possession  was  a  subject 
proper  for  the  determination  of  the  jury.  The  whole  mat- 
ter was&irly  submitted  to  them,  and  the  verdict  is^  I  think, 
with  the  justice  of  the  case. 

My  opinion,  therefore,  is,  that  judgment  ought,  to  be 
given  for  the  plaintiff 

LiviNasTON,  J.  It  is  hot  easy  to  pronounce  this  a  ver* 
diet  against  evidence,  as  it  regards  either  the  defendant's 
possession,  or  the  location  of  the  first  iSat  or  plain  mention- 
ed in  the  Catskill  patent,  both  of  which  the  jury  have  found 
against  him.  There  was  much  and  contradictory  testimony 
on  boUi  points.  In  such  cases  we  cannot  disturb  a  verdict| 
without  encroaching  on  an  essential  prer(>gative 
*of  a  jury,  which  is  to  ascertain  the  degree  of  [^801] 
credit  due  to  different  witnesses.  With  respect  to 
the  first  flat^  I  should,  if  on  the  jury,  have  decided  as  they 
did.  The  survey  of  Beaty  proves  little  more  than  that  at 
an  early  period  the  flat  at  the  junction  of  the  Catskill  and 
Katerskill  was  shown  to  him  as  such.  This  survey  being 
made  for  those  whose  interest  would  be  promoted  by  this 
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location,  it  would  not  be  difficult,  at  a  time  when  land  was 
not  of  much  value,  for  the  patentees  first  to  talk  of  this  as 
the  first  fiat,  and  then  procure  others  who  would  be  will- 
ing to  show  it  as  such.  Government  paid  no  attention  to 
what  was  going  on,  and  those  who  might  have  baea  inter- 
ested in  fixing  the  flat  elsewhere,  may  not  have  known 
when  the  .survey  would  be  made.  As  to  the  surveyor 
himself,  it  is  not  very  probable  'he  took  uncommon  pains 
in  deciding  where  it  lay.  He  was  acting  under  the  imme- 
diate direction  of  the  patentees,  and  must  have  known  that 
if  the  lines  run  were  not  conformable  with  their  boundaries, 
it  would  be  their  own  folly,  and  that  neither  the  public 
nor  strangers  could  be  prejudiced  by  it. 

The  plaintiflTs  witnesses,  who,  in  general,  are  very  aged 
men,  declare  they  never  remember  any  flat  at  the  junction 
of  these  kills.  From  this  and  other  circumstances,  parti- 
cularly the  distant  position  of  this  spot  from  the  other  flats, 
and  that  they  are  described  in  the  first  patent  as  lying 
above  Eldert  Degoy,  I  cannot  help  thinking  the  plaintifTs 
location  the  most  correct  I  am  as  little  inclined  to  send  the 
eausc  back  to  have  the  question  of  possession  re-examined. 
Whatever  doubts  may  exist  on  this  point,  they  are  not  so 
great  as  to  require  a  further  investigation,  or  to  warrant  a 
conclusion  that  the  jury  did  wrong. 

The  only  important  point,  therefore,  according  to  my 
view  of  this  cause,  arises  out  of  the  judge's  charge.  If  his 
opinion  on  the  defendant's  construction  were  incorrect, 
considering  that  the  question  on  which  it  was  given  in- 
volved the  great  merits  of  the  controversy,  a  new  trial 
must  be  the  consequence ;  but  before  this  be  done,  we  must 
be  satisfied  that  there  is  no  other  way  of  locating 
[*302]  or  surveying  *the  Catskill  patent,  than  the  one 
suggested  by  the  defendant,  who  insists,  **that 
from  every  part  of  its  external  bounds,  a  line  of  four  miles 
should  touch  some  part  or  other  of  the  exterior  of  one  or 
other  of  the  flats,  and  should  never  be  farther  from,  or 
nearer  to,  the  plains."    In  this  way  of  laying  out  tho 


NSW  TORK^  NOYEICBBB^  1806.  802 

Jackson  y.  Reevea 

patent,  it  will  contain  57,000  acres.    The  objections  to  it 
are  strong. 

If  the  first  and  second  patents^  between  whicb  is  an  in- 
tenral  of  only  eight  years,  are  compared,  we  are  astonished 
at  the  difference  of  their  contents  on  the  defendant's  prin- 
ciples. The  first  comprises  a  small  tract  whose  circnm- 
ference  was,  bj  estimation,  only  four  English  miles,  which 
would  contain  only  640  acres.  There  are  no  words  in  the 
second,  from  which  can  be  inferred  an  intention  of  the  pa- 
tentees to  ask,  or  of  the  government  to  grant,  a  single  acre 
more  than  passed  by  the  former.  The  first  grant  was  to 
Elizabeth  Salisbury,  in  trust  for  the  children  of  Silvester 
Salisbury,  and  to  Martin  Gbirretson.  The  estate,  as  it  re- 
spects the  diUdem  of  Salisbury,  not  being  thought  suffi- 
ciently definite,  a  new  patent  is  obtained  for  the  purpose 
of  more  certainly  limiting  the  estate,  than  was  expressed 
in  the  first  If  so,  and  no  extension  of  limits  were  in  view, 
it  is  a  reason  for  examining  the  defendant's  pretensions 
with  more  than  usual  severity.  A  grant  had  been  obtained 
from  the  Indians  in  1678.  In  less  than  two  years  after  a 
patent  issues.  At  that  time  the  patentees  must  well  have 
know^  what  they  had  purchased  from  the  Indians,  or  in« 
tended  to  ask  of  the  government,  and  with  this  knowledge, 
we  find  them  content  with  a  tract  containing  only  four 
miles  in  circumference.  Surely,  after  this  understanding 
and  exposition  of  their  rights,  they  should  not  be  indulged, 
without  very  conclusive  reasons,  in  an  interpretation  so 
very  variant  from  the  first ;  especially,  when,  instead  of 
alleging  that  the  first  grant  contained  less  land  than  they 
were  entitled  to,  a  different  motive  is  stated  for  asking  a 
confirmation.  Unless,  therefore,  it  be  utterly  impracti- 
able  to  locate  this  patent  in  any  other  way  than 
the  ^one  which  has  been  already  mentioned,  I  [*80S] 
should  be  opposed  to  it,  on  the  ground  of  its  ex- 
travagance, and  its  being  manifestly  either  against  the  sense 
of  the  parties  themselves,  or  a  surprise  and  deception  on 
government. 
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^cijtaoidi^p^ideiit  of  any  ni)9  w^cU  m^y  bQ  AppJic^bte  if 
the  present  case,  as  drawn  from  the  conduct  apd  eolem; 
ppraiieaaa  senae  of  the  pata&teeai  it  is  a  general  ruk  of  .iiw 
that  in  thoi  exposition,  of  governmental  gra^ftSy  that  ooa* 
straotion,  when  the  tero^s  are  inexplioit,  shall  be  adopted 
whioh  is  leaftrfavocEl(l<9  td  the  grantee.  Net  one  will  pre* 
tend  to  saj  thai;  the  loqatkm  of  this  patent  is  free  from  di& 
fioultj,  m»r  that  the  defendant's  iis^terpretatiosi  of  its  booib* 
daries  is  not  the  most  exteosirei  and  advantageons  for  him 
that  can  be  de¥ised« 

It  is  admitted,  that  to  mn  the  outline  on  this  principle, 
if  not  impractieabl«^  would  be  a  work  of  uncommon  labor. 
This  is  something  against  the  principle  itself.  Government 
would  hardly  think  it  necessary  to  impose  on  die  patentecfi 
a  labor  so  unusual,  for  no  patent,  perhaps,  ever  issued 
wder  which  a  similar,  or  circular  Ideation  was  necessary. 
It  is  true,  some  surveyors  admitted  the  practicability  of 
running  out  the  patent  in  this  way,  but  its  being  merely  so, 
with  infinite  labor,  is  no  great  argument  in  favor  of  that 
mode  alone  being  correct  If  surveyors  had  not  sworn  ta 
its  praotifsability,  I  should  entertain  very  strong  donbt^ 
whether  it  were  possible,  with  any  pains  whatever,  to  sur* 
Tey  thia  traot  so  aa  cpcactly  to  correspond  with  the  defend* 
i^nt^  Igci^tion, 

Beaty's  survey,  unless  poasesuons  under  it  had  been  ao- 
qoiesced  in,  is  not  worth  much.  Such  acts  generally  are 
ex  jmriei  and  cannot  bind  the  government  or  third  persons. 
It  is  evideBoe  of  one  thing  only,  that  the  patentees  were  de* 
tenmi)i^  to  lose  nothing  which  the  patent,  by  any  possible 
CQnst^uction,  could  embrace.  So  far  from  government  a9> 
sentji^^  to  this  extravagant  location,  patents  without  num- 
ber have  been  granted  for  lands,  and  which  are  possessed 
apcordingly,  within  what  are  now  pretended  to  be 
[*804]  *the  bounds  of  Oatskill.  it  is  no  answer  to  this 
objection,  that  even  on  the  plaintiff's  construction, 
thin  is  the  case.  This  only  proves  that  the  plaintiff  may  be 
willing  to  allow  that  the  patent  contains  more  land  than  it 
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really  does,  so  that  it  does  not  interfere  with  him,  but  not 
that  either  construction  is  right  Still  Itess  is  the  difficult j 
satisfied,  by  a.ssertingthat  patents  frequently  interfere  with 
each  other.  This  must  sometimes  happen,  but  can  an  in- 
stance be  mentioned  in  which  entire  traetshave  been 
granted  within  the  limits  of  a  former  patent?  If  this,  with 
the  acquiescence  of  the  Salisburys  to  the  poesession  unifer 
these  patents,  with  Gurretson's  being  a  patentee  in  one  of 
them,  and  the  Indian  deed  to  Oaten  Bougert,  executed  be- 
fore Oarretson,  in  1684,  be  not  regarded  as  a  ootempo- 

'  raneous  understanding  of  government  and  of  the  parUes,  I 
hardly  know  what  is  to  satisfy  us  of  such  an  exposition. 
Upon  the  whole,  the  defendant's  construction  appears  to 
me  so  very  extravagant,  so  contrary  to  the  sense  of  die 
original  parties,  so  much  at  variance  with  other  acts  of  go- 
vernment, and  so  extremely  difficult  to  carry  into  dfect, 
that  I  think  the  judge  was  right  in  not  adopting  it  It 
cannot,  therefore,  be  very  necessary  to  examine  either  of 
the  other  constructions,  or  whether  the  right  of  one  Was 
adopted  at  the  trial,  for  even  if  the  judge  were  mistaken  in 
his  opinion  as  to  the  true  mode  of  location,  if  the  premises 
are  not  within  the  patent^  according  to  the  bounds  as  set 
up  by  the  defendant,  it  can  be  of  no  service  to  Urn  io 
grant  a  new  trial.  Here,  therefore,  I  shall  only  say,  Ihat 
the  opinion  expressed  to  the  jury  was  full  as  Kberal  as  the 
defendant  had  a  right  to  expect,  and  probably  leaved  wiUiin 
the  patent  a  much  more  extensive  tract  than  it  was  intended 
to  grant,  or  than  the  expressions  used  necessarily  odmpre- 

'  hehded.  But  of  this  error,  if  it  be  one,  the  defendant  has 
no  right  to  complain.  His  motioui  therefore^  for-ttii^w 
trial,  must  be  denied. 

EsNT,  Ch.  J.    Two  questions  are  raised  upon  ihiS'diM : 
1st  As  to  the  construction  of  the  Oatskill  patent ; 
and,  2d.  *As  to  the  length  and  eifect  of  ike  ltd*    [*806] 
verse  possession  of  the  defendant 

1.'  There  cannot  be  much  ddubt^  I  apprehend,  but  that 
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the  first  of  these  fire  great  plains  was  at  the  church,  as  con- 
tended  for  by  the  plaintiff,  and  not  at  the  junction  of  the 
Oatskill  and  Eaterskill,  as  asserted  on  the  part  of  the  de* 
fendant.    In  addition  to  the  weight  of  traditional  informa- 
•  tion,  the  words  in  the  elder  Catskill  patent  locate  the  plains 
on  the  Catskill  creek,  above  the  land  of  Eldert  Degoy. 
The  patents  also  speak  of  five  great  plains,  and  there  is  no 
evidence  that  there  ever  was  anything  like  a  great  plain 
at  the  junction  of  the  two  creeks.    This  is  a  decisive  &ct 
on  the  subject,  and  assuming  it,  then,  as  correct,  that  the 
plains  are  to  be  located  at  the  Catskill  church,  and  upwards, 
the  question  is,  how  the  woodland  adjoining  the  plains  is  to 
be  laid  out.    The  plains  appear  to  have  been  considered  as 
the  substantive  part  of  the  grant,  and  the  woodland  as  au 
appendage  merely,  still  the  plains  is  granted,  and  the  only 
difficulty  is  as  to  ihe  mode  of  location.    Several  modes  of 
location  have  been  presented,  and  perhaps  none  of  them  al- 
together free  from  objection.    The  woodland  is  to  adjoin 
the  plains  and  to  be  round  them,  and  to  extend  four  miles 
in  each  direction  from  the  plains.    In  the  elder  patent  the 
woodland9  are  not  so  particularly  described    as  in  the 
younger,  and  yet  the  latter  professedly  intended  merely  to 
confirm  the  grant  of  the  land  contained  in  the  former  patent, 
and  which  description  was  taken  from  the  original  Indian 
deed  of  1678.    The  first  patent  and  Indian  deed  speak  of 
woodland  for  outdrifl  for  cattle,  containing  by  estimation, 
in  circumference,  four  miles.     A  circumference  with  a  ra- 
dius of  four  miles  from  a  common  centre  of  the  plains  will 
best  comport  with  the  words  of  the  patents,  in  circum- 
ference, or  round  the  plains.    Nor  is  this  boundary  alto- 
gether unknown,  for  the  northern  line  of  the  state  of  Dela- 
ware, "siparva  magnis,^^  is  ascertained  in  the  same  manner 
by  a  circle,  whose  centre  is  the  middle  of  the  town  of 
Newcastle.    In  the  case  of  Penn  v.  Lord  Baltimore,  1  Ves. 
444,  one  question  was  about  drawing  part  of  a 
[♦806]    *circle  about  the  town  of  Newcastle,  and  Lord 
Hardwicke  held,  that  the  centre  must  be  a  mathe- 
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matical  point  from  the  middle  of  the  town,  as  nearly  as  the 
same  could  be  computed,  and  that  such  a  mode  was  the 
fsdrest  way,  for  otherwise,  the  exterior  line  would  be  too 
&r  in  some  parts  of  it.  But  this  plan  will  not  strictly  an- 
swer all  the  words  of  the  description,  for  the  line  is  in  eaoh 
direction  to  be  four  miles  from  the  plains,  and  the  circum* 
ference  of  the  circle  might  be  only  half  that  distance  in  some 
parts  of  it  There  are  some  reasons  why  I  should  prefer  the 
first  mode  contended  for  by  the  plaintiff  at  the  trial,  and  that 
is,  because  it  interferes  the  least  with  the  surrounding  pa- 
tents, as  it  takes  in  the  least  quantity  of  acres,  and  because, 
in  cases  of  such  vague  description,  the  patentee  should  take 
the  construction  the  least  favorable  to  an  extension  of  his 
grant.  But  the  objection  to  this  mode  is  the  same  as  that 
of  the  circle ;  the  exterior  line  will  not  extend  four  miles 
in  each  direction  from  the  plains,  and  it  does  not,  like  the 
circle,  comport  with  any  of  the  words  in  the  description. 
The  principle  of  location  adopted  by  the  judge  at  the 
trial,  seems  to  correspond  more  nearly  with  the  words  of 
the  grant.  It  goes  four  miles  from  the  plains  in  each  di- 
rection, and  it  may  be  said  and  understood  well  enough  in 
common  language,  which  the  patent  intended  to  use,  to  be 
round  the  plains.  The  difficulties  that  might  apply  to  this 
location,  if  the  plains  were  of  different  positions  and  shapes, 
is  immaterial,  for  we  are  to  adopt  a  construction  that  will 
best  comport  with  the  subject  matter  before  us  as  it  actually 
exists.  The  idea  of  rolling  out  the  patent  to  the  extent  of 
four  miles  from  every  part  of  the  plains,  is  literally  im- 
practicable, and  when  so  modified  as  to  be  practicable,  it 
would  give  too  difficult  and  inconvenient  a  shape  for  loca- 
tion, and  in  a  case  of  a  description  vague  and  doubtful,  it 
would  be  stretching  the  grant  over  all  the  surrounding  pa- 
tents to  an  unreasonable  degree;  a  construction  more  con- 
venient and  practicable,  better  answering  the  words  of  the 
grant,  more  favorable  to  the  rights  of  the  crown,  and  to  the 
security  of  adjoining  patents,  ought  to  be  preferred : 
*And  it  is  not  essential  that  we  should  abso-    [*807] 
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lotely  decide  which  of  the  other  modes  of  looalion  ooi^t 
to  be  preferred,  since  either  of  them  would  exclode  the  poe- 
ndseafrom  the  Oat»kilI  patent  If  it  was  necessary,  how- 
ever, to  adopt  a  specific  location,  I  should  incline  to  adopt 
the  location  which  was  preferred  by  the  judge  at  the  tiiali 
«9  least  liable  to  ol^tion,  and  most  ocunporting;  with  idie 
grant 

2.  The  next  inquiry  is  as  to  the  advezie  possession,  aet 
up  by  the  defendant  In  the  first  plaoe,  it  ought  to  be.  ^ 
serredi  that  the  lessor  of  the  plaintiff  deduced  a  regular  and 
complete  title  to  the  premises.  The  fixst  deciaiTe  evidenoe 
of  adverse  possession  in  the  defendant^  was  by  the  lease  of 
1784  The  recital  tiierein  of  a  Ibnner  lease  cannot  be  eid- 
dence  of  such  a  lease,  as  against  the  plaintiff,  and  as.  to  the 
prior  possession  by  Johannis  and  Abraham- Yan  Gordi^D, 
the  credibility  of  the  testimony,  as  to  the  tenure  of  that 
possession,  has  been  passed  upon  by  the  jury,  and  I  see  no 
good  reason  to  question  the  correctness  of  their  conclusion. 
On  this  point  I  think  the  verdict  ought  not  to  be  disturb^, 
and  that  judgment  ought  to  be  entered  for  the  plaintiffl[l] 

Postea  to.  the  plaintiff. 

p]  As  UyoQostraolimiergrwtfl,  serWatoiman's  Am.  CI  Dig^  tqL  ^  tit 
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Palmer  and  others  a^am^^  Mulligan  and  others 

The  Hudson  is  a  public  river,  above  tide  water,  ut  sembU,  An  action  will 
not  lie  for  diverting  the  water  of  a  river  from  its  usual  course,  by  erecting 
a  dam  for  mills  above  the  mills  of  another,  if  sufficient  water  be  left  to 
work  the  lower  mills,  though,  in  oonsequenoe  of  such  erection,  it  be  necei- 
SC17  to  run  the  mill-dam  of  the  lower  mills  further  into  the  stream,  and 
the  difficulty  of  getting  logs  to  the  lower  mills  be  increased  so  much  as  to 
require  one  hand  more  for  every  26  logs.  Where  persons  have  an<^ual 
right  to  erect  mill-dams  on  a  river,  the  rubbish  which  oomes  from  a  nidwlj 
erected  upper  dam,  to  an  old  lower  dam,  though  it  be  an  inconvenience  to 
the  lower  of  about  260  dollars  a  year,  will,  if  a  jury  have  found  in  iavor  of 
the  defendant,  and  it  appear  that  the  floating  rubbish  of  the  river  be 
lessened  by  the  erection  of  the  upper  dam,  be  damnum  absque  injuria.  Ko 
new  trial  will  be  allowed  on  account  of  newly' discovered  testimony,  if  it 
appear  that  it  might  have  been  procured  on  the  first  trial 

Tms  was  an  action  on  the  case  for  erecting  and  con- 
tinuing a  nuisance  to  the  plaintiftV  mills  and  dam,  situated 
upon  the  river  Hudson,  at  Stillwater,  in  the  county  of 
Saratoga,  by  building  above  the  said  dam,  and  thereby 
directing,  the  water  from  its  ancient  and  accustomed  course, 
and  from  the  mills  and  dam  of  the  plaintiffii,  in  consequence 
whereof  they  had  not  a  sufficiency  of  water  for  working. 

The  declaration  set  forth  other  gravamina  in  obstructing 
the  railing  of  timber  into  their  dan),  which  was  used  as  weU 
to  keep  logs  to  be  sawed,  as  to  collect  and. retain  water 
for  working  their  mills ;  in  also  opening  the  sluice- 
way *of  the  defendants'  dam,  and  causing  the  rub  [*S08] 
bish  collected  therein  to  be  carried  into  that  of  the 
plain tifiEs,  by  means  whereof  it  was  choked  up  and  rendered 
useless,  so  that  they  lost  the  benefit  and  advantage  of  their 
mills. 

From  the  evidence  at  the  trial,  it  appeared  that  the 
plaintiffs'  mills  were  erected  on  the  first  settlement  of  that 
part  of  the  country,  about  40.  years  ago,  upon  their  own 
ground,  and  were  fed  with  water  by  a  dam  run  out  into 

Vol.  m.  84 
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the  river.  That  at  their  first  buiMing  they  consisted  of  a 
grist  and  saw  mill,  which,  after  being  burnt  down,  were 
within  a  year  rebuilt  on  the  same  spot  That  after  this^ 
the  saw  mill  was  a  second  time  consumed  bj  fire,  and 
though  the  grist  mill  (on  which  point  there  was  a  small 
contrariety  of  testimony)  was  worked  from  tidle  to  time, 
the  saw  mill  was  not  reconstructed  till  seyen  or  eight  years 
afterwards.  A  year  or  two  before  this  period,  the  ddend* 
ants  erected  their  mill  and  dam,  about  two  hundred  yards 
above  those  of  the  plaintifia.  That  the  unavoidable  con- 
sequence of  the  dam  of  the  defendants  was  to  oblige  the 
plaintifis  to  run  theirs  further  out  into  the  stream ;  but 
even  then,  the  current  was  so  turned  off  into  the  river,  as 
necessarily  to  increase  the  difficulty  of  bringing  timber  into 
the  saw  mill  of  the  plainti£&,  insomuch  that  it  was  impossible 
to  avoid  losing  a  great  many  logs,  or  reclaiming  them  at  a 
considerable  expense,  to  obviate  whith  the  defendants 
had,  when  applied  to  by  the  plaintiff,  refused  permission 
to  have  a  way  made  through  their  dam.  That  the  rubbish 
from  the  defendants'  mill,  which  it  was  more  difficult 
to  dear  at  low  than  high  water,  was  a  continual  incon- 
venience to  the  plaintiffs,  who  sustained  an  injury  of  about 
8  shillings  per  day,  exclusive  of  an  increase  of  labor, 
which,  since  the  erection  of  the  defendants'  dam,  required 
about  one  hand  more  to  every  25  logs  than  was  formerly 
necessary  io  get  them  in. 

The  jury.flnding  in  fitvor  of  the  defendants^  application 
was  now  made  to  set  aside  that  verdict,  as  being  contrary 

to  the  testimony  adduced,  and  on  a  discovery  of 
[*309]    *new  testimony,  which  it  appeared  might  haVe 

been  obtained  on  the  first  trial. 

Emati^  for  the  plaintiffs.  On  the  first  point  stated,  and 
upon  which  we  intended  to  rely,  the  mere  reading  the 
case  shows  there  can  be  no  dispute ;  but  the  defendants 
mean  to  contend  that  the  mills  and  dam  of  the  p1ainti£& 
being  on  a  public  river,  are  in  themselves  public  nuisanceSi 
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and,  therefore,  the  obstraction  to  them  does  not  give  way 
right  of  action.  To  prove  the  suit  may  be  maintained,  it 
will  be  necessary  to  establish  that  the  Hudson  is  not  a  pub- 
lic river,  in  the  sense  which  will  make  these  mills  a  nui* 
sance  For  if  it  be  one  of  such  a  natare  as  to  permit  the 
plaintiffii  to  acquire  property  in  the  bed  of  it,  their  mills 
and  dam  cannot  be  naisanoea  It  is  laid  down  in  the  case 
o€  the  Fishery  of  the  Banne,  Davis,  66,  that  there  are  two 
kinds  of  rivers,  navigable,  and  not  navigable;  the  former 
extending  as  high  as  the  sea  ebbs  and  flows,  and  belonging 
tb  the  king;  the  latter  being  such  where  the  sea  does  not 
ebb  and  flow,  and  belonging  to  the  land -holders  on  each 
side*  This  exactly  answers  the  description  of  the  Hudson 
where  the  mills  in  question  are  erected ;  for  at  Stillwater 
there  is  neither  flax  nor  reflox  of  the  tide.  We  find  the 
doctrine  in  Davis  confirmed  in  the  treatise  of  Lord  Hale, 
de  Portibus  Maris^  Harg.  Tracts,  6. 

SPENCOBt,  J.  Has  not  the  legislature  granted  islands 
above  the  site  of  these  mills,  and  by  that  shown  that  they 
oonsder  the  Hudson  to  be  a  public  river? 

SmoiL  Where  they  have  done  this,  the  river  has  form* 
ed  the  boundaries  of  the  adjoining  patents,  which  have  been 
granted  to  the  river.  Otherwise  the  common  law  prevails, 
and  that  was  the  very  reason  which  induced  the  l^islature 
to  declare  that  certain  rivers  coming  within  the  descnption 
above  given,  of  private  rivers,  should,  notwithstanding,  be 
deemed  highways.  1  Bev.  Laws,  601,  602,  s.  84.  Bat 
although  we  claim  property  in  this  river,  we  admit  the  pub- 
lic have  a  right  to  it  for  all  the  purposes  of  naviga- 
tion. Harg.  6.  We  do  not  insist  on  the  power  *to  [*810] 
stop  up  the  river.  That^  for  the  convenience  of 
the  people  at  large,  is  open ;  but  this  does  not  impair  our 
right  of  property  against  individuals.  Admitting  the 
Hudson  to  be  a  public  river,  all  erections  on  it  are  not  to 
be  considered  najsanoes.    They  can  be  deemed  so  only 
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under  the  idea  that  a  public  river  is  a  highway.  Bailer, 
J.,  observes,  in  Ball  v.  Bcrieri,  8  D.  &  E.  268,  "  no  two 
eases  can  be  more  distinct  In  the  latter,  if  the  way  be 
founderous  and  out  of  repair,  the  public  have  a  right  to  go 
on  the  adjoining  land;  but  if  a  river  should  happen  to  be 
choked  up  wi>h  mud,  that. would  not  give  tl^  public  a 
right  to  cat  another  passage  through  the  adjoining  landSi.** 
To  make  the  mills  and  dam  nuisances,  they  must^  allow** 
ing  the  river  to  be  public,  narrow  tlie  river  sa  as  to  impede 
the  navigatiim ;  '^  and  this  is  matter  of  fact  It  is  not  every 
building  below  low  water  mark  that  is  ipsO' facto  in  law  a 
nuisance ;  for  that  would  destroy  all  the  keys  that  are  in 
all  the  ports  in  England."  Per  Lord  Hale,,  in  Haig. 
Tracts,  85.  The  grants  to  erect  wharves  beyond  low 
water  mark,  are  proofs  that  so  long  as  the  navigation  is  un- 
interrupted, a  building,  even  on  the  public  river,  is  not  a 
nuisance.  At  all  events,  our  nuisance  will  not  justify 
theirs.  It  may,  however,  be  said,  that  the  defendants  are 
as  well  entitled  to  run  out  a  dam  from  their  shore  as  we 
from  ours:  This,  with  some  qualifications,  is  true;  for  i^ 
must  be  so  done  as  not  to  injure  us  in  the  accustomed  use 
of  ihe  water.  In  Broum  v.  Best,  1  Wils.  174,  in  an  action 
for  diverting  a  water-course  which  arose  in  the  defendant's ' 
own  grounds,  the  plaintiff  declared  simply  on  his  posses- 
sion of  the  place  to  which  it  used  to  run,  and  the  court  held 
it  good,  for  the  defendant  could  not  divert  so  as  to  interrupt 
the  ancient  enjoyment  of  the  stream.  The  same  principle 
is  recognized  in  Duncxmb  v.  Sir  Edward  Banda\  Hettley 
84.(a)  To  maintain  the  action  it  is  not  necessary  that 
mills  should  appear  to  be  ancient  That  is  requisite  only 
when  the  water  belonging  to  another  is  prescribed  for. 

Pahnii  v.  Eebleihwait,   Skin.  65.     "If  a  man," 
[*811]    says  Lord  Hale, "  erect  a  mill  on  a  watercourse  *run» 

ning  through  his  land,  he  may  bring  his  action  for 
cUyerting  the  stream,  and  not  say  antijuam  molendinum.^ 

(rt  Tk9  book  iB  vOflpaged,  fyr  thoq^  priated  U,  it  is  3). 
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Oox  Y.  Maihewa^  1  Vent  287.  The  same  doctrine  is  laid 
down  in  Rviland  y.  Bowler^  Palm.  290,  and  Hutton,  100. 
For  bj  the  mere  erection  of  the  mill,  the  plaintiff  acquired 
a  right  which  even  the  purchase  of  the  land  in  which  it 
stood  would  not  take  away,  as  a  right  to  water  is  not  ex- 
tinguished by  unity  of.  possession.  Shuny  v.  Pigoi^  8 
Bulst  S89.  Was  it  necessary  even  to  presume  a  grant  for 
the  stream,  it  ought^  after  a  use,  like  ours,  of  forty  years, 
to  be  presumed.  Thirty  years'  enjoyment  of  a  highway  is 
said  to.  warrant  one.  Bull.  N.  P.  75.  In  the  case  of  lights, 
twenty  years'  possession  have  been  held  enough.  8  D.  & 
E.  169,  Darwin  v.  Upton^  cited  thera  It  may,  however,  be 
thought,  that  because  the  mills  were  burnt  down,  the  de- 
fendants had  a  right  to  divert;  but  even  pulling  down  the 
mills  by  the  plaintiff  themselves  would  not  have  impaired 
their  title  to  the  water;  they  might  even  in  such  a  case 
prescribe.  Pahnis  v.  Heblgthwaitf  as  reported  in  2  Show, 
261.  The  same  position  is  laid  down  in  LuttreTs  Chse^  4 
Bep.  86.  87.  The  present,' therefore,  is  still  stronger ;  for 
the  mills  were  burnt  down. 

Foot^  contra.  The  lapse  of  time  before  the  plaintifis  at- 
tempted to  rebuild  tHeir  mills,  is  alone  an  answer  to  their 
claim  of  right  The  convenience  of  a  new  country  demands 
that  mills  so  long  left  imrebuilt  should  be  deemed  to  be 
abandoned,  and  the  right  to  the  water  relinquished.  The 
authorities  cited  apply  to  mills  on  private  streams.  The 
Hudson,  at  Still  water,  is  a  public  river. 

Spenceb,  J.  A  motion  has  been  made  on  the  part  of  the 
plaintiffs  for  a  new  trial  on  two  grounds :  1st  That  the 
verdict  is  against  the  weight  of  evidence;  and,  2d.  On 
discovery  of  new  evidence* 

The  plaintiffs'  witnesses  generally  accorded  in  saying^ 
that  the  only  injury  to  the  plaintiff  by  the  erection  of  the 
defendants*  dam  is  this,  that  it  occasioned  additional  labor 
and  expense  to  the  plaintiffs  to  carry  logs  into  their  dam. 


FAmt  r.  KiAigvtu 

Kone  of  them  pretend  tbat  there  has  beetk  any  di" 
[*812]  vereioQ  *of  the  water  stnce  tiie  defendaBts  erected 
their  dam,  which  wa^  seTea  or  eight  jears  agot 
Some  of  the  plaintiflb'  witneaaes  think  the  rubbish  increased 
in  the  plaintifb  dam,  since  the  erection  of  that  of  the  de- 
fendants; others  think  it  not  increased* 

It  is  oonceded  that  the  plaintiff)  and  defendants  own  the 
lands  respectirely  on  the  banksof  the  riyer,  opposite  their 
mills  and  dams. 

Whether  the  Hudson  river  be  considered  as  a  pnblio 
highway,  or  the  bed  of  it  as  belonging  to  the  owners  of  the* 
adjacent  shores,  will  not,  I  think,  vary  the  residt  I  can- 
not, however,  bat  consider  it  as  a  common  highway ;  in- 
dependent of  its  being  navigable  with  small  craft  and  rafts^ 
above  the  place  in  dispute,  the  legislature  have  constantly 
considered  this  river  as  public,  and  common  to  all  the  cit- 
izens of  the  state  above  tide  water,  and  above  Stillwater. 
They  have  granted  islands  in  this  river  at  Olens  Falls,  and* 
in  the  town  of  Greenwich,  in  Washington  county. 

The  act  declaring  certain  waters  highways  not  extending 
to  this  river,  has  been  considered  as  impiedly  sanctioning 
the  idea  that  it  is  not  public  property ;  I  should  draw  the 
contrary  inference ;  for  if  the  legislature  have  declared 
soch  rivers  as  the  Conhocton,  the  Unadilla,  the  east  branch 
of  the  Chenango,  and  the  great  variety  of  other  inland 
waters,  public  highways, 'as  necessary  to  the  public  conve- 
nience, it  must  have  been  taken  for  granted  that  the  Hud- 
son river  was  already  a  public  highway,  and  needed  not 
an  act  declaring  it  to  be  so.  If,  then,  this  river  is  to  be 
deemed  a  highway,  the  erection  of  both  dams  are  nuisances, 
and  it  is  questionable  whether  the  plaintifi&  can,  3?ithout 
right  or  title,  complain  that  the  defendants'  nuisance  is  in- 
jurious to  their  nuisance ;  but  on  this  point  it  is  unneces- 
sary to  express  an  opinion. 

If  this  river  be  considered  as  private  property,  belonging 
to  the  owners  of  the  adjacent  shores^  the  plaintiffs  cannot 
maintain  their  action  from  the  evidence  before  us ;  because 
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fkere  is^no  pretenoe  of  iho  waters  being  diverted ;  the  use 
9f  the  ^aintiffii^  pfidperty  is  rendered  leas  commo* 
dioufi,  *b7  the  defendaota'  data  The  act  itself  in  [«318] 
ereeling  the  dam,  on  the  prineiplea  coatended  for 
by  the  plaintifi'  counsl,  was  a  lawfnl  act;  and  though  in 
its  consequences  slightly  injarious,  the  plaintifid  are 
remediless.  It  would  have  been  as  tenable  ground  if  the 
plaintifi  had  declared  on  the  loss  of  custom  to  their  mill,  by 
the  erection  of  the  defendants;  it  is  a  damnum  abstjtte 
wfuria.  The  erection  of  dams  on  all  rivers  are  injurious  in 
some  degree  to  those  who  have  mills  on  the  same  stream 
below,  in  withholding  the  water,  and  by  a  greater  evapora^ 
tion  in  consequence  of  an  increased  surfkce;  yet  such 
injuries,  I  believe,  were  never  thought  to  afford  a  ground 
of  action.  In  any  and  every  view  of  the  subject,  the  ver- 
dict was  legal  and  just  The  second  ground  of  the  motion 
does  not  alter  the  case,  even  if  the  testimony  could  be 
considered  as  newly  discovered,  and  that  therei  had  been 
no  laches  on  the  part  of  the  plaintiff ;  but,  for  aught  that 
appears,  John  White,  one  of  the  plaintilb,  knew  of  this 
testimony,  and  neglected  to  procure  it(a)  I  am  averse, 
however,  to  putting  it  at  all  on  that  ground;  the  testimony 
discovered  is  wholly  irrelevant  and  immaterial.  In  my 
opinion  the  plainti£&  take  nothing  by  their  motion. 

LmNGSTOK,  J.  In  determining  this  cause,  I  am  willing 
to  admit  that  the  erection  of  the  plainti&'  mills  and  dam 
is  not  only  no  nuisance  or  obstruction  to  the  river,  but 
a  public  as  well  as  private  benefit.  Still  I  am  not  satisfied 
of  their  right  to  recover.  Whatever  their  pretensions  to 
build  a  dam  and  mills  adjoining  their  own  land  may  have 
been,  it  must  be  conceded  that^  as  far  as  the  public  ai^ 
concerned,  the  defendants  had  the  same  right  opposite 
their  ground,  provided  it  could  be  done  without  injury  tio 
Ihe  navigation  of  Uie  river.    This  is  not  pretended  to  be 

(<486tJE)iiw  v-OnOI^  1  CiiiiMf  Bey.  It4  &(&) 
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the  cate ;  but  as  the  plaiatifb'  mills  were  first  erected,  it  is 
said,  that  if  the  defendants  have  any  right  of  this  kind, 
they  must  so  use  it  as  not  to  injure  their  neighbors.  With- 
out denying  this  position,  which  is  indeed  become  a  &mil- 
iar  maxim,  its  operation  must  be  restrained  within  rea* 

Bonable  bounds  so  as  not  to  deprive  a  man  of  the 
[*814]    enjoyment  ♦of  his   property,  merely  because  of 

some  trifling  inconvenience  or  damage  to  others ; 
of  this  nature  is  the  injury  now  complained  of,  so  &r  at 
least  as  it  is  supported  by  proof.  It  is  not  pretended  that 
the  water  is  diverted,  or  that  less  business  can  be  now  done 
at  the  plaintifiGs'  mills  than  formerly,  but  they  are  obliged 
to  bring  their  logs  a  very  little  farther  round  in  the  river 
(in  order  to  get  them  into  the  dam,)  which  is  the  principal, 
if  not  only  inconvenience  they  are  exposed  to  by  the  de- 
fendants' conduct  Were  the  law  to  regard  little  inconve- 
niences of  this  nature,  he  who  could  first  build  a  dam  or 
mill  on  any  public  or  navigable  river,  would  acquire  an 
exclusive  right,  at  least  for  some  distance,  whether  he  own- 
ed the  contiguous  banks  or  not ;  for  it  would  not  be  easj 
to  build  a  second  dam  or  mound  in  the  same  river  on  the 
same  side,  unless  at  a  considerable  distance,  without  pro- 
ducing some  mischief  or  detriment  to  the  owner  of  the  first. 
Were  this  not  permitted  for  fear  of  some  inconsiderable 
damage  to  other  persons,  the  public,  whose  advantage  is 
always  to  be  regarded,  would  be  deprived  of  the  benefit 
which  always  attends  competition  and  rivalry.  As  well, 
therefore,  to  secure  to  individuals  the  free  and  undisturbed 
enjoyment  of  their  property,  as  to  the  public  the  benefits 
which  must  frequently  redound  to  it  from  such  use,  the 
operation  of  the  maxim  sic  uiere  tuo  lU  alienum  non  kedaa 
should  be  limited  to  such  cases  only  where  a  manifest  and 
serious  damage  is  the  result  of  such  use  or  enjoy ment^  and 
where  it  is  very  clear  indeed  that  the  party  had  no  right 
to  use  it  in  that  way.  Hence  it  becomes  imposssible,  and^ 
indeed,  improper,  to  attempt  to  define  every  case  which 
may  occur  of  this  kind.    Each  must  depend  on  its  own 
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oiicumstaaces ;  and  the  fewer  precedents  of  ibis  kind  which 
are  set  the  better.  Confiniog  myself  tberefore,  strictly  to 
the  case  before  vrn^  roy  opinion  is,  and  the  jury  probably 
proceeded  on  that  ground,  that  the  plaintijBEi  proved  no  in- 
jury, or  one  so  remote  and  'insignificant,  as  not  to  justify 
their  insisting  on  an  abatement  of  the* defendants'  dam,  or 
damages  for  its  erection.[l] 

[1]  Where  l^e  w»ter  of  a  river  is  diyided  by  an  istond,  so  that  onlj  one* 
fomth  of  the  stream  descends  on  one  side  of  the  ishmd,  and  the  residue  on  the 
other,  the  owner  of  the  shore  where  tlie  largest  quantity  of  water  flows  is 
entitled  to  the  use  of  the  whole  water  flowing  there;  and  the  owner  of  the 
other  sliore  has  no  right  to  place  obstructions  at  the  head  of  the  island  to 
cause  one  half  of  the  stream  to  descend  on  his  side  of  the  river.  Cfrooker  r. 
Bragg,  10  Wen.  260. 

Nor  can  the  owner  of  the  shore  where  the  smallest  quantity  flows,  require 
the  other,  in  the  use  of  the  water  for  hydraulic  purposes,  to  keep  up  a  tight 
and  secure  dam ;  if  such  other  can  avaU  himself  of  the  natural  advantages 
afforded  by  his  site^  without  any  dam,  or  by  an  imperfect  dam,  he  is  at  liber^ 
to  do  io.    Id. 

A  stream  of  water  cannot  be  diverted  from  its  natural  course  without  the 
Consent  of  the  owner  over  or  by  whose  land  it  passes;  althongh  such  owner 
may  not  require  the  whole  or  any  part  of  it  for  the  use  of  mochinery.    Id. 

Twenty  years*  occupation  of  the  land  of  another  by  flowing  it  with  water, 
affords  a  presumption  of  a  grant  of  the  use  of  it  in  tliat  particuUr  manner, 
and  for  the  damages  sustained  thereafter  no  action  lies;  but  if,  after  flowing 
the  land  of  another  for  ten  years,  by  means  of  a  dam  of  a  particular  height^ 
the  party  by  a  new  constructed  dam  raises  the  water  higher,  and  flows  more 
land  than  he  originally  did,  although  he  will  be  justified  after  twenty  yean 
in  flowing  the  land  to  the  extent  originally  covered,  he  will  be  answerable 
hi  damages  for  the  increased  quantity  he  flows.  Bildwin  v.  OcMna^  10 
Wen.  167. 

The  remedy  given  to  a  party  whose  lands  are  overflowed,  it  seems^  is  not 
assignable.    Id. 

Where  one  has  had  the  use  of  water  at  a  given  height  &r  20  year%  a 
grant  will  be  presumed  of  the  privilege  of  using  it  at  that  hefght^  but  noHi- 
ing  mor^.  And  if  he  repair  his  dam  which  has  kept  the  water  at  that 
height,  so  ss  to  raise  the  water  still  higher,  and  flow  it  back  upon  his  neigh- 
bor's mill,  an  action  lies,  though  the  dam  itself  remains  at  its  ancient  height 
The  question  is  not  upon  the  height  of  the  dam,  but  of  the  water.  iSNte  ▼• 
Booker,  7  Cow.  266. 

It  is  no  defence  to  an  action  for  flowing  back  water,  so  as  to  injore  the 
plaintMr's  mill,  that  his  affl  was  built  on  a  stream  whioh  is  s  ^blio  high* 


sift  OAIIB  IN  THS  SUPRBICB  OODBT. 

[*815]        *If  this  Tiew  of  tbe  subject  be  oorracti  it  will  ao- 

oount  for  my  passing  over  sonde  points  which  were 

made  on  tbe  argament  withont  giving  an  opinion  on  them. 

w»7 ;  and  ia,  iberefbre,  a  pabNo  naiMiice.    Th«t  qoeiHMi  lies  between  lis 
paople  and  the  owner.    Id. 

Tbe  doctrine  of  liord  Ellenborougb  in  6  East,  214,  rererred  to  and  i^ 
proved  bj  Judge  Thoropeon,  in  Falmer  y.  IfuUigant  3  GaL  315,  ia  in  ao- 
oordanoe  with  these  yiewa.    Id. 

Where  a  party  owns  laoda  adJolntDg  one  aide  of  m  itoaaaii,  and  alao  owns 
the  bed  of  tbe  atream,  and  oonveja  to  another  ownittg  land  adjoining  tha 
•tream  on  the  other  aide  tliereof  the  land  nndcr  water  lo  the  aMddle  of  tba 
■tream,  roaanripy  to  himeelf  the  rigrht  to  bmt  a  dam  on  both  aides  or  dMMS 
af  the  atream  aa  he  shall  think  neoaaaary,  the  parties  are  onliUed  to  an  eq«l 
partioipation  in  the  nse  of  tho  water,  notwithstanding  tha  resarvatian.  Cam 
V.  Haight,  on  appeal,  3  Wen.  632. 

The  reaervation  in  aneh  caae  has  not  the  effect  of  an  ezoeption,  it  being  io- 
diapenaable  to  a  good  exception  that  tho  tiling  ezerpted  ahould  be  part  of 
Mm  thing  granted,  and  not  of  any  oUier  thing;  tbe  reaervation,  however,  is 
operative  as  an  implied  covenant,  or  by  way  of  eatoppd,  securing  the  rigib 
provided  for  in  the  reservation.    Id. 

The  right  to  overflow  a^ioining  pinmiaes  of  a  grantor  to  the  extent  noees 
Mty  to  the  profitable  employment  of  a  water  privilege  ooovejed,  in  tbo 
manner  in  which  it  existed  and  had  been  need  previoos  to  tbe  grant,  paasei 
to  the  grantee  aa  neceasarily  appurtenant  to  tiie  premiaea  conveyed.  Oak- 
ley  V.  Stankv,  5  Wen.  623. 

It  was  admittad  that  it  caused  tho  water  to  flow  back  beyond  tbe  do* 
ftddattt*s  line  upon  the  premises  of  the  plaintiff,  and  though  tbe  water  than 
produced  doea  not  impede  the  operation  of  the  plahitiff'a  mill,  yet  the  eskab- 
Uahment  would  be  much  more  valuable  if  the  defendant^adam  was  removed^ 
at  then  they  would  be  able  U>  inorease  the  diameter  of  their  wheel    Id. 

A  patent  or  grant  of  land  by  tbe  sute^  bounded  on  the  maigin  of  n  liver 
above  tide  water,  carries  the  land  to  the  grantee  tuqut  /Shim  aquat.  JE^ parti 
Jmmings^  6  Oow.  618. 

Otherwise,  where  it  is  bounded  on  a  navigable  river.    Id. 

A  navigable  river,  in  tbe  common  law  sense  of  the  term,  is  only  where  tha 
tido  ebbs  and  flow&    U. 

A  patent  or  grant  of  hmd  was  bounded  on  the  margin  of  tho  Gliltteninao 
Sfsek ;  held,  that  it  carried  the  land  to  tho  grantee  ^tagtuJUmm  aqtm.    Id. 

The  water  of  the  Ghitteningo  creek  was  diverted  fimn  a  mill  and  other 
bydmiflic  worics  on  the  ereek;  the  right  to  ereotthe  worics  being  claimed 
under  a  patent  or  grant  from  the  state,  bounded  on  the  margin  of  tbe  creak; 
Md,  that  the  appraisers  sppointed  pureoant  to  the  ad^  (aeas.  48,  a  276^  a 
It)  WON  boand  to  nppraiso  tho  daaageB  to  the  ownem  of  tho  woiH  t^T 
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This  I  avoid  doing,  because  experienoe  has  alreadj  qon- 
viciced  me  that  it  is  alv^ays  best  in  a  judge  to  be  silent  on 
every  point  which  he  does  not  regard  important  and 
necessary  in  the  decision  of  9  cause. 


haying  a  right  to  erect  them,  and  a  r^ht  to  the  use  of  the  water;  that  this 
was  a  oase  withiD  the  statute^  (ae«C  40,  a  262,  %.  S.)    Id. 

TiM(  appraisers  having  refused  to  act,  on  the  ground  that  the  property  of 
the  orsek  was  in  the  state ;  and  that,  therefore,  the/  had  no  jurisdiction ; 
hsM,  that  a  mandanaus  should  issue  commanding  them  to  appraise.    Id. 

The  Qourt  granted  a  peremptory  mandamus  on  the  first  motion,  the  case 
heing  argued  on  both  sides ;  and  the  court  understanding  that  the  appraisers 
were  willing  to  abide  by  the  decision  on  the  ^ots  as  tliey  stood ;  but  after* 
ward,  on  suggestion  that  the  appraisers  wished  to  briag  error,  thej  changed 
the  rale  into  ooe  for  an  attematf  re  puuidamus ;  so  that  the  laets  might  ba 
put  on  record  by  a  return.    Id. 

Foim  6t  the  rule  for  a  peremptory  mandamus.  S.  01,  629. 

Some  account  of  Hale's  treatise  Dejure  Maris  et  hraekiorum  ^tuskm,  with 
Ua  doctrine  in  relation  to  pHv»to  waters^  eacbraete  from  his  treatise^  and  a 
liew  of  tho  modern  authoriries  relating  to  publio  and  priyato  right  in  the  aofl 
a^joiniilg  to  and  under  water.    Id.  636  to  664^  a.  a« 

The  owners  of  huid  a^joiniog  a  stream  of  water  where  the  tide  doee  not 
ebb  and  flow,  own  also  the  bed  of  the  stream,  nsgiM  JUuan  aqum,  FeqpU  t« 
Sk^momr,  6  Cow.  679. 

The  treatise  of  Sir  Mothew  Hale,  (De  Jure  Maris^)  has  so  often  been  re- 
oogniaed  in  this  eountiy  and  in  England,  that  it  baa  become  the  text  book 
from  whSoh,  when  properly  understood,  there  seems  to  be  no  Sppeal  either 
hf  sovereigii  or  subjeet,  upon  ai^  fuestioa  relatiog  to  their  respective  righto 
either  10  the  sea,  arms  of  the  see,  or  private  streams  of  water.  See  Pvimat 
T.  Jftt%an,  3  Gal  R.  307,  316,  318;  PeopU  ▼.  PkM,  17  J.  &  lf6,  209,  210; 
Bfidker  t.  Oumniinga,  20  J.  R.  90,  99,  101 ;  Adams  v,  Pstm,  2  Con.  R.  N.  & 
461,  483,  484;  AmM  y,  MUndy,  1  H.  R.  1,  74;  Claremanir.  OarOan,  2  N. 
H.  R.  369, 37 1.    iTayef*  «V«  v.  Binomant  1  Randolph's  R.  417, 420.    6  Cow. 

All  agree  th«kt  where  a  man's  land  abuto  upon  or  adjotiis  to  any  riTor 
above  the  tide  wator,  he  owns  the  river  to  the  centre  of  the  streauL  Ai 
kng  ago  as  1806,  in  Falmtr  y.  MuOigtm^  it  appearing  thai  the  defendant 
owned  the  shore  of  the  Hudson  as  low  down  as  StOlwater,  this  being  above 
tide  water,  Thompson,  J.,  fknd  JSjuo\  0,  J.,  applied  to  his  case  the  doctrine 
of  Lord  Hale^  tiiat  his  ownership  eztaaded  to  the  eentre  of  that  great  riyer, 
md  the  latter  then  hinted  at  wfiat  is  now  esteblished,  that  if  the  state  will 
bound  a  grantee  upon  a  river  not  navigable,  he  shall  hold  to  the  centre^  un* 
Urn  there  i)e  an  exception  of  M^  river  in  the  grant.    3  Cat  R.  319.    Id. 

It  seems,  that  though  the  river  was  navigable  and  subject*to  the  publio 
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I  will  only  add,  that  the  farther  testimony  which  is  ex- 
pected  from  Schoyler,  will  not  change  what  appears  to  me 
the  merits  of  this  cause. 

■enritade^  for  th«  paange  or  boat8»  the  priTate  rights  of  the  owDera  of  the 
«4j«cent  soil  were  not  otherwise  affected  than  by  the  rivePa  being  eobjeot  to 
public  ute.     The  People  v.  Platt^  U  J.  R.  195. 

In  that  case  the  river  Sariaao  was  not  navigable  for  boats  of  any  deterlp- 
tion,  although  salmon  ascended  into  it  beyond  tlie  o\%truction  occasioned  by 
Platfs  dam ;  and  the  court  recognized  the  principles  of  the  common  law  to 
be^  that  in  the  case  of  a  private  river,  (that  is,  wliere  it  is  a  fresh  water  river, 
in  which  the  tide  does  not  ebb  and  flow,  and  is  not,  therefore,  an  nrm  of  the 
sea,)  he  wiio  owns  the  soil,  basprtma  fade^  the  riglit  of  fishing,  and  if  the 
son  on  both  sides  be  owned  by  an  individual,  he  lias  the  sole  and  exdusiTe 
rights  but  if  tliere  be  different  proprietors  on  each  side,  they  own  on  their 
respective  sides,  ad  JUum  mednim  ajum.  Id.  Sooper  v.  BwmmmgSf  SO  J. 
a.  91. 

The  same  doctrine  was  recognized  in  a  prior  case.  Palmer  y.  MOUUgmi,  3 
OaL  B.  319. 

An  action  will  not  lie  for  diverting  the  water  of  a  river  from  its  usual 
course,  by  erecting  a  dam  for  mills  above  the  mills  of  another,  if  sufficient 
water  be  lell  to  work  the  lower  mills,  tliough  in  consequence  W  such  erec- 
tion, It  be  necessary  to  run  the  mill  dam  of  the  lower  mills  further  into  the 
stream,  and  the  diSlcUity  of  getting  logs  to  the  lower  mills  be  increased  so 
as  to  require  one  hand  more  for  every  twenty-five  logs.  Where  persons 
have  equal,  right  to  erect  mill-dams  on  a  river,  the  rubbish  which  oomes 
from  a  newly  erected  upper  dam,  to  au  old  lower  dam,  though  it  be  an  ia- 
oonvenienoe  to  the  lower  of  about  $260  a  year,  will,  if  a  juty  have  found  in 
fkvor  of  the  defeudant,  and  it  appear  that  the  floating  rubbish  be  lessened  by 
the  erection  of  the  upper  dam,  be  damnum  ahejue  injuria.  Pahner  t.  JM- 
Ugan^  8  OaL  it  307. 

The  Hudson  is  a  public  river  above  tide  vrster,  ut  aemble.    Id. 

The  water  of  a  raceway  of  a  mill,  will,  on  a  sale  of  the  mill,  pass  as  aa 
incident;  if  the  water  in  a  stream  be  owned  by  two  persons  whose  lands 
are  on  opposite  sides,  and  they  agree  to  erect  mills  on  the  lands  of  one^  and 
turn  the  whole  stream  to  the  milla,  it  is  an  appropriation  of  the  water  to  the » 
mills,  and  if  they  be  held  Jointly  or  in  common,  a  release  of  the  right  of  one 
tenant  in  the  mills  will  pass  his  right  in  the  water  also.  Weimore  v.  Wkiie, 
S  Oal  R.  87. 

The  cases  which  hold  the  contrary  in  Pennsylvania,  are  founded  on  a  re- 
pudiation of  the  common  law.    Eb  parte  Jennintfe,  6  Cow.  636,  n.  a. 

Where  the  line  ran  south  to  the  Plnttekill,  above  tide  water,  thonce  up 
the  same  to  the  southwest  comer  of  a  lot  this  dsy  conveyed  to  the  said  L, 
The  court  say  the  term  '*  up  the  same,**  necessarily  implies  t^at  if  folk  ws  the 
creek,  acoerding  (o  its  windings  sad  turnings,  sad  thai  it  must  be  in  the 
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Neither,  therefore,  as  a  verdict  against  evidence,  nor  on 
the  ground  of  newly  discovered  evidence,  can  I  consent 
to  a  new  trial. 

middle  or  centre  of  it  The  rale  being  settled,  that  when  a  creek  not 
navigable,  and  which  is  beyond  the  ebb  and  flow  of  the  tide,  forms  a 
boundary,  the  line  must  be  so  run.    JackBon  v.  Lauft  12  J.  R.  252. 

The  court  (in  U  Mass  149.)  say,  *'land  granted  as  bounded  by  a  river, 
extends  to  the  thread  of  the  rivor,  unless  from  .prior  grants  on  the  other  side 
of  a  river,  such  a  construction  is  negatived;  and  in  this  case  the  channel  on 
the  farther  side  of  the  island  may  well  be  considered  as  intended  by  the 
descriptioa  in  the  gmnt."    Ex  parte  Jennings,  6  Cow.  636,  n.  a. 

This  case  was  very  strong  for  the  state.  The  line  along  the  river  was 
limited  nominally  to  two  trees  on  the  same  side  of  the  stream ;  one  of  these 
trees  might  not  have  touched  the  river  at  all;  yet  upon  the  prineiples  of 
Hale,  these  marks  are  departed  from,  the  river  itself  adopted  as  the  boundary, 
and  the  line  extended  over,  and  made  to  include  an  island  lying  on  the  side 
of  the  river  nearest  to  it.    Id. 

The  case  last  cited  from  Mass.  decides  that  a  line  ranning  between  two 
trees,  one  standing  by  the  side  o(  and  the  other  by  the  river,  is  a  bounding 
or  abutting  on  the  river;  that  the  grantee  is,  therefore,  an  adjacent  owner, 
and  his  land  extends,  of  common  right,  u$queJUum  o^imb.    Id. 

Parsons,  Clu  J.,  seems  to  talce  it  for  granted  that  such  boundaries,  If  upon 
A  stream  above  tide  water,  would  have  carried  the  ownership  usque  fikan 
aqua,  as  being  a  boundary  on  the  water.  He  accordingly  goes  on  to  draw 
a  distinction  between  the  two  cases.  He  says,  by  the  common  law  of  Eng- 
land, which  our  ancestors  brought  with  them,  claiming  it  as  their  birthright^ 
the  owner  of  land  bounded  on  a  fresh  water  river,  owned  the  land  to  the 
centre  of  the  channel  of  tlie  river,  as  of  common  right ;  but  if  his  land  was 
bounded  on  the  sea,  or  on  an  arm  of  the  sea,  where  the  tide  ebbed  and  flowed, 
be  could  not,  by  such  boundary,  hold  any  land  below  the  ordinary  low  water 
mark.    Id. 

And  all  the  various  expressions  ranning  through -the  books  and  cases,  such 
as  of  common  right,  by  operation  of  law,  or  by  oonstraction  of  law,  mean  the 
flame  thing ;  but  the  law  carries  the  owner  of  the  bank  to  the  centre ;  unless 
otherwise  expressed ;  and  then  eai^eeaum  facU  cessare  tacUum.  An  excep- 
tion may  sometimes  be  implied,  aa  where  the  river  or  an  island  in  the  river 
w«B  previously  granted.    14  Mass.  161.    Id. 

Thus,  in  Hatch  v.  DwigJU,  17  Mass.  Rep.  239,  K,  in  1807,  mortgaged  a 
■trip  of  laud  including  mills,  and  ranning  a  considerable  distance  along  a 
river;  but  in  1810,  having  sold  a  small  piece  of  the  mortgaged  premises,  fbr 
a  hide  mill  and  lime  vats,  be  obtained  a  grant,  or  rather  release  from  the 
mortgagee,  for  a  nominal  consideration,  of  what  he  (E.)  had  sold ;  described 
thus :  beginning  at  the  end  of  a  dam;  ranning  ap  the  river  two  rod%  and  flo 
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ToHPKiKfly  J*  I  ooncor  in  the  result  of  the  opioioiu  dd» 
liyered. 

THOMFSoy,  J.  Oa  the  argument,  the  right  ot  the  plain- 
round  to  tbe  baDk  of  the  rirer.  The  mortgagee  afterward  haring  foreclo«ed, 
one  question  was  whether  the  grant  or  lease  gave  the  right  to  the  centre  of 
the  river ;  and  it  appeared  th^t  if  it  was  to  have  this  effect)  it  would  destioj 
the  vslue  of  the  mortgagee's  mill  privilegea  For  this  and  other  reasons^  it 
was  held  that  it  should  not  extend  beyond  the  bank.  T!ie  verioos  reasona 
assigned  bj  the  court  were,  that  the  grant  or  release  was  limited  to  the 
bank ;  that  there  were  no  general  words  showing  that  a  right  to  keep  up  a 
dam  was  intended  to  pass ;  that  the  considerHtion  was  nominal ;  and  that  H 
was  not  to  be  Inferred  that  tlie  mortgagee  intended  to  release  ererythlng 
valuable  in  the  mortgaged  premises,  for  which  she  had  gi?en  a  large  oonaidflN 
ration.    Id. 

The  court  considered  the  release,  under  all  the  circumstances,  as  being  no 
more  tiian  a  mere  ezoeption  in  the  mortgage.  There  were  rarions  and 
special  circumstances  in  the  case,  which  led  the  court  to  infer  that  the  parties 
intended  to  limit  the  release  or  grant  to  the  bank.  And  in  conclusion  they 
say :  without  doubt,  by  our  law,  the  owner  of  land  extending  to  the  bank  of 
a  river,  will  own  the  middle  of  a  river,  if  it  be  not  navigable,  and  so  pobUe 
proper^.  But  the  owner  may  sell  the  land  without  the  privilege  of  the 
stream,  as  he  will  if  he  bounds  his  grant  by  the  bank.  They  continue :  the 
description  in  the  lease  very  clearly  excludes  any  part  of  the  stream ;  and  as 
before  observed,  there  are  no  general  words  of  more  extensive  signification. 
Id. 

This  case  was  between  individuals,  and  must  undoubtedly  be  referred  to 
its  peculiar  circumstancea  The  court  admit  that  an  owner  to  the  bank  of 
a  river,  owns  the  river :  but  immediately  say,  that  he  may  bound  his  grsnt 
by  the  banl^  and  the  stream  will  not  pass.  This  must  evidently  mean  a 
bounding  by  reservation,  or  plain  exclusion  express  or  implied.  Otherwise^ 
the  expression  would  be  inconsistent  iu  itself  and  incompatible  with  an 
principle  and  all  the  cases.  It  is  plain  tliat  the  naked  circumstance  of 
bounding  a  grant  on,  to,  or  "by  a  bank,  cannot  exclude  the  stream  any  more 
than  bounding  on  the  margin  of  the  stream  itself;  and  this  the  court  admit; 
fbr  certainly,  owning  **  to  a  bank, "'is  no  more  than  owning  on  or  by  a  bank. 
Id. 

In  the  case  of  a  river  not  navigable,  every  possible  lutendment  is  in  faror 
of  the  grant  l^ing  to  the  centre ;  whereas,  in  case  of  the  sea,  the  mtendment 
is  directly  otherwise.    Id. 

A  grant  of  a  river  eo  nomine,  will  not  pass  the  soil  of  the  river,  or  aa 
island  within  it    Jackson  r.  BaUtead,  5  Cow.  216. 

If  one  grant  aqtiam  mam,  the  soU  will  not  pass*^;  but  only  the  piseaiy 
within  tbe  water.    Id.    N.  T.  Dig.,  vol  4^  p.  1388,  et  9eq. 
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litb  to  maintain  an  action,  even  admitting  them  to  .have 
sustained  an  iojarj,  has  been  called  in  question,  because, 
as  is  alleged,  tlieir  mills  being  erected  on  a  public  riw, 
are,  in  judgment  of  law,  a  nuisance.  '  How  far  this  allega 
tion  is  founded  in  point  of  fiict  is  not  now  a  subject  of  in- 
quiry ;  that  is  a  questipn  between  the  public  and  the  plain- 
tiffs, and  cannot  *be  tried-  in  this  collateral  way.  4  Burr. 
2168 ;  Harg.  Law  Tracts,  8,  9.  It  is  a  fact  of  public  noto- 
riety, and,  therefore,  proper  to  be  assumed  as  such,  that 
the  tide  •  does  not  ebb  and  flow  as  high  up  the  Hudson 
liver  as  the  place  in  question ;  and,  therefore,  the  land  un- 
der the  water  is,  I  apprehend,  as  much  the  subject  of  a 
{Hivate  grant,  as  the  land  adjoining  the  river,  subject,  how- 
ever, to  be  used  by  the  public  for  the  purposes  of  boating, ' 
and  rafling,  and  other  objects  of  this  description,  as  far  as 
shall  be  necessary .  for  public  use  and  accommodation. 
Harg.  Law  Tracts,  8,  9.  These  are  the  rules  and  distino- 
tions  adopted  by  Hargrave,  and  which  appear  to  me  to  be 
just  and  reasonable.  The  right  thus  claimed  by  the  plain- 
aSb  being  a  subject  of  private  and  individual  interest,  we 
have  only  to  look  to  the  facts  in  the  case,  to  see  how  tax 
the  plaintiffs  have  established  this  right  in  them- 
selves; and  without  examining  such  fact  *in  de-  [*316] 
tail,  I  am  warranted  in  saying,  they  have  all  the 
right  that  may  legally  be  presumed  to  result  from  a  pos- 
session of  about  forty  years ;  and  which  I  consider  amply 
sufficient  to  raise  the  presumption  of  a  grant  Lord  Ellen- 
borough,  in  a  late  case  decided  in  the  court  of  king's  bench, 
in  England,  says,  the  general  rule  of  law  is,  that,  independ- 
ent of  any  particular  enjoyment  used  to  be  had  by  another, 
every  man  has  a  right  to  have  the  advantage  of  a  flow  of 
water,  in  his  own  land,  without  diminution  or  alteration; 
but  an  adverse  right  may  exist,  founded  on  the  occupation 
<tf  another,  and  if  this  occupation  has  existed  for  so  long  a 
time  as  may  raise  the  presumption  of  a  grant,  other  parties 
must  take  the  stream  subject  to  such  adverse  right,  and  that 
twenty  years'  exclusive  enjoyment  of  the  water,  in  any 
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particular  manner,  affords  a  presamption  of  right  in  the 
party  so  enjoying  it,  derived  from  grant  or  act  of  parlia- 
ment 6  East's  Bep.  214,  215.  K  the  rules  there  laid 
down  are,  as  I  apprehend  them  to  be,  undeniable  prind- 
pies  of  the  common  law,  and  we  apply  them  to  the  present 
case,  they  will  establish,  beyond  contradiction,  the  plain- 
tiffs' right  to  the  use  of  the  water,  in  the  same  manner  it 
was  enjoyed  before  the  erection  of  the  defendants'  mill  and 
dam.  No  presumption  of  right  derived  from  a  grant  can 
attach  to  the  defendants,  they  not  having  been  in  posses- 
sion more  than  eight  or  ten  years.  If  I  am  correct,  then, 
with  respect  to  the  law,  as  applicable  to  the  case,  it  re- 
mains only  to  examine  the  facts  touching  the  injury  alleged 
to  have  been  sustained  by  the  plaintiffs,  in  order  to  test  the 
propriety  of  the  verdict.  The  broad  question  for  the  de- 
termination of  the  jury  was,  whether  the  plaintiffs  had  sus- 
tained any  injury  by  the  mills  and  dam  erected  by  the  de- 
fendants, about  two  hundred  yards  above  those  of  the 
plaintiffs.  One  cause  of  injury  complained  of  was  the  in- 
creased difficulty  of  getting  logs  into  their  dam.  On  this 
subject  there  was  no  contradiction  of  testimony.  That  the 
upper  dam  would  increase  this  difficulty,  was  not  only 
fully  established  by  the  plaintiffs'  witnesses,  but  strength- 
ened and  confirmed  by  those  of  the  defendants.  The  in- 
jury on  this  account  is  not  merely  nominal,  but 
[^817]  real  and  permanent,  and  ^that  to  a  very  conside- 
rable extent.  One  of  the  witnesses  testified  that 
before  the  defendants'  dam  was  built,  the  plaintiffs  might 
bring  into  their  dam  from  one  hundred  to  one  hundred  and 
fifty  logs  at  a  time,  whereas  at  present  they  cannot  more 
than  twenty -five,  and  that  logs  are  frequently  lost  in  get- 
ing  them  over,  or  past  the  upper  dam;  that  by  reason 
thereof,  within  four  years  past,  he  supposed  the  plaintiff 
had  lost  as  much  as  four  hundred  logs,  worth  from  thirty- 
five  to  forty  pounds  per  hpudred.  Another  witness  who 
had  been  a  sawyer  in  the  plaintiffs  mill,  swore  that  it  was 
impracticable  to  go  round  the  upper  dam  with  logs^  and 
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get  into  the  lower  dam,  the  course  of  the  carrent  being  so 
altered,  that  they  would  run  past,  and  that  being  obliged  to 
run  over  the  upper  dam,  the  cribba  or  rafts  were  frequently 
broken,  and  the  logs  lost;  that  the  rubbish  from  the  upper 
mill  was  a  daily  inconvenience  to  the  lower  one ;  that  he 
never  was  employed  twenty-four  hours  in  sawing,  without 
clearing  it  away,  which  would  not  have  been  the  case  but 
for  the  upper  dam,  and  he  estimated  the  damage  in  the 
mere  stoppage  of  the  mill  at  eight  shillings  per  day.  From 
the  testimony  in  the  case,  it  appears  that  these  dams  are 
formed  by  throwing  wings  out  diagonally  into  the  river ; 
that  the  upper  dam  stands  on  the  channel,  through  which 
logs  used  to  pass  to  the  plaintiff'  mill ;  that  the  course  of 
the  current  is  thereby  changed,  set  further  out  into  the 
river,  and  rendered  more  rapid ;  that  the  upper  dam  made 
it  necessary  for  the  plaintiffii  to  extend  theirs  further  into 
the  river  for  the  purpose  of  getting  more  water,  and  to  ena- 
ble them  to  bring  logs  into  their  dam,  which'  would  have 
been  impracticable  without  such  extension.  From  the 
whole  current  of  testimony,  I  think  it  is  manifest  that  the 
plaintiffs  have  sustained  very  essential  injury.  If  the  facts 
in  the  case  will  warrant  the  presumption  that  the  plaintiffs' 
right  is  derived  from  a  grant^  that  right  must  be  understood 
tosecure  to  them  the  use  of  the  water,  in  the  manner  they  en- 
joyed it  before  the  erection  of  the  defendants'  dam.  I  ad- 
mit that  actions  of  this  kind  ought  not  to  be  countenanced, 
where  the  damages  are  merely  nominal,  or  a  party 
is  put  to  some  *trifling  inconvenience ;  but  I  do  [^318] 
not  consider  this  a  case  of  that  description :  the 
damages  here  are  real  and  permanent,  and  are  occasioned 
by  a  diversion  and  alteration  of  the  usual  and  ordinary 
current  of  the  water.  Under  these  circumstances  I  cannot 
think  the  jury  confined  themselves  to  the  question  of  da- 
mages, but  undertook  to  pronounce  upon  the  law  as  appli- 
cable to  the  rights  of  the  'parties.  In  whatever  point  of 
light,  therefore,  the  case  is  viewed,  I  think  the  verdict  is 
Vol.  ni  86 
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both  against  law  and  evidenoe,  and  that  a  nevr  trial  ongl^ 
to  be  granted. 

I  have  not  thought  it  neceasarj  to  aay  any  thing  respeot* 
ing  the  newly  discovered  testimonyi  becanse  I  do  not  eon* 
aider  that  the  evidence  on  the  trial  could  afford  any  pre* 
sumption  of  an  abandonment^  or  dereliction  by  the  plain* 
tifb,  or  thoee  under 'whom  they  claim,  of  the  right  to  the 
uae  of  the  water  as  formerly  enjoyed.  If  any  doubt^  how* 
ever,  could  arise  on  that  subject,  it  would,  I  think,  be  re* 
moved  by  the  affidavit  accompanying  the  present  applica« 
tioD.[l] 

[1]  A  Dew  trial  will  not  be  granted  oa  the  groiHid  of  newly  difloovend 
eyidence,  which  is  onlj  material  to  impeach  or  coDteadict  witaesees  who 
were  sworn  at  the  trial    Harrington  t.  Bidgdaw^  3  Denio,  109. 

The  granting  or  rerusing  of  a  new  trial,  on  the  ground  of  new! j  discoFered 
eTidenoe,  is  not  a  matter  of  discretibn^  where  It  dearij  appears  that  the  psr^ 
applying  for  the  new  trial  was  gnitty  of  gfoss  negUgence  in  not  procariog  on 
the  trial  such  evidence,  and  it  is  exdosiTelj  cumulatiTe.  The  PwpU  t.  Bik- 
perior  Court  of  New  Tork,  6  Wen.  114. 

If  a  court  of  subordinate  Jurisdiction  grant  a  new  trial  in  a  case  where 
sooh  objections  exist,  a  mandamus  will  be  awaided,  directuig  the  rule  grant- 
ing a  new  trial  to  be  ▼aoated.    Id. 

A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered  ey>- 
dence,  if  it  appear  that  the  evidence  might,  with  reasonable  diligence,  have 
been  procured  before  the  first  trial.     WiOkmu  y.  Baidwin,  18  J.  R.  489. 

Where  the  defendant  is  apprised  of  a  material  witness  whose  appearanee 
he  cannot  procure  in  time  for  the  trial,  he  ought  to  apfrfy  to  the  Judge  to 
postpone  the  trial ;  and  if  he  goes  to  trial  without  the  testimony  of  the  wit- 
ness, and  a  rerdict  is  found  against  him,  the  court  will  not  grant  a  new  trial, 
ibr  the  purpose  of  letting  in  the  evidence  of  such  witness.  JacksoTi,  ez  detn. 
MdUn  V.  liiOm,  15  J.  R.  293. 

On  motion  ibr  a  new  trial,  on  an  affidavit  6f  newly  discovered  evidenoe 
from  A.  B.,  a  man  of  good  character  and  reputation,  the  opposite  party  may 
read  affidavits  to  question  his  credibility.  Pamroy  r.  Columbian  Jtu.  Co.,  2 
Cai.  R  260. 

A  new  trial  will  not  be  granted  on  an  affidavit,  stating  that  the  newly 
discovered  witness  had  told  the  party  what  he  would  say.  Shumwaiy  t. 
/bu4er,  4  J.  B.  425. 

In  actions  of  ejectment  for  lands  in  the  military  tract,  where  the  principal 
or  turning  point  in  the  cause  is  as  to  the  identity  of  the  soldier  or  per^n 
entitled  to  the  bounty  land,  each  party  claiming  under  a  person  of  the  same 
name,  by  different  deeds,  the  Court  will  grant  a  new  trial  on  affldavilB  of 


mnr  Tone,  somcwE,  tmk  gis^ 


Eeki*,  Ch.  J.  Th«  fiivt  ob|act  of  inqaiiy,  as  arkiiig 
upoti  ibis  ease,  k,  whether  the  fiMSt  praised  bj  the  pliiii^ 
tiflb  will  authorise  a  recovery? 

wntfy  discoyered  evidence  relative  to  the  Identltf  of  the  iMtentee,  tlioiigli 
■adi  evMetice  eoneiste  of  caraulallve  faetfl  to  tlie  Mtfie  point  which  WW  th« 
■abject  of  inquiry  at  the  former  trial ;  these  etsee  as  to  the  title  in  the  nifr 
tarj  tract  being:  peculiar,  and  dot  flCii(^  to  be  go^pemed  by  the  oidinarf 
rulee  relative  to  granting  new  triale  in  other  caaen.  Jaeluon  «t  4em.  WbktU 
'7,dnftb^  It  J.  R.354. 

In  causes  concemiug  the  tUYe  to  milttary  lands,  wh«re  the  Identltsrof  the 
eafdier  or  original  patentee  is  In  question,  a  new  trhd  vmy  be  granted,  to 
give  the  defendant  an  opportnntty  of  impeaelilnf^  the  oharaeter  of  the  pri»> 
eipal  witness  for  the  plaintiff;  especially  when  the  deAmdant  has  be«n  a 
long  time  in  possession.    JackMn  ex  Sem.  Romief  t.  KiMelfj  14  J.  R.  18t. 

It  will  not  be  granted  on  an  affidavit  by  a  witness,  thai  he  was  nistatea, 
or  surprised  on  his  examination,  and  explalolng  and  onueeUng  a  oMake  in 
his  deposition.     Steit^batk  v.  CbfomMm  /ml  Cbi,  t  Old.  K  119. 

A  new  trial  will  be  granted  in  a  feigned  issue  out  of  ohanosiy,  on  an  aO* 
davit  of  newly  discovered  evidence.    Boe  v.  Iftw,  I  J.  0.  40S. 

On  motion  for  a  new  trial  in  ejectment;  (he  afiMarits  stated,  thai  CL  who 
daimed  title  to  the  land  in  the  possession  of  B^  bis  tenant,  had  the  oan  aad 
manageihent  of  the  defonce  Of  the  salt,  and  was  preoent  at  the  trials  that 
P.  was  a  witness  at  the  trial,  but  that  0.  did  not  know,  until  alter  the  trial, 
that  F.  knew,  or  could  testify  the  fiicts^  stated  as  material;  though  it  afipes^ 
cd  that  B.,  the  tenant,  who  was  not  present  at  the  trial,  did  know  before 
the  trial,  what  F.  could  testify.  A  neW  trial  was  granted,  on  payment  of 
costs,  as  the  evidence  was  material,  and  the  suit  being  to  ohange  a  possessioa 
of  several  3'ears.    Jiadeaon  et  dem.  Oardbur  t.  Lair^  8  J.  R.  489. 

The  party  applying  for  anew  trial  should  lay  before  the  court  the  foots  hi 
the  knowledge  of  his  witnesses,  or  gito  an  ezouM  ibr  tho  Oillilion.  BW- 
iutgswotik  v.  Kapier,  3  Gai.  B.  181 

The  court  will  decide  on  tlie  materiality  of  the  evidence,  and  gcsat  Hm 
motion,  or  not,  accordingly.  ffiO^  r.  IMmi,  1  OsL  It  M;  JBmiritk  v. 
JMi/SeM.  2  OhL  K  67. 

In  order  to  obtahi  a  new  trial,  on  tho  gvoima  of  noaA^  disooysfsd  ev^ 
dence,  it  ought  to  appear  that  tho  testfoMMiy  has  boea  dlsoovarsd  sinoe  the 
last  trial,  or  that  no  laches  Is  impotable  to  the  party,  aod  thai  tho4eatiniony 
is  material;  if  the  pariy  had  known  of  the  ezislenoe  of  the  testinMNiy»  and 
could  not  procure  it  in  time,  he  ought  to  have  applied  to  postpone  tho  former 
trial.  VandervooH  v.  SnUth,  «  Cat.  ft.  196  ;-JiWnj»ioor4h  fsnifapiv-,  8  QsL 
E.  182;  JPMm«r  V.  JAiUg^  Id.  M:   'See  15  X  A.  S9Sy  16  X  &  489. 

There  are  certain  pritedples  wtaleh  flitMt  Bo  ouiUMwad  sStttsd.  1.  Tho 
testimony  must  have  been  discovered  sineeiha  forsMr  trial  9.  It  nostap- 
pear  that  the  new  testimony  csttld  nbl  hnfo  heea  ohUdaaA  with  Mssonabis 
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The  plaintiffii^  and  those  from  whom  they  derire  tidei 
own  the  land  on  the  Hadson  river  at  Stillwater,  and  had, 
for  upwards  of  thirty  years  before  the  ereotkm  of  the  dam 


dOigwice  in  the  former  trial.  3.  It  muit  be  material  to  tbe  iapie.  4  It 
noflt  go  the  merits  of  the  caae,  and  not  to  impeach  the  chaFaeter  of  a  former 
vitneaa^  &  It  must  not  be  comalatiTe.  ThePeopU  y,  Tht  AyMripr  Gmrt 
^Kem  York,  10  Wen.  291 

A  want  of  reooUection  of  a  &ct  which  by  due  attention  might  ha^e  been 
remembered,  cannot  be  a  reasonable  ground  for  granting  a  new  trial;  for' 
want  of  recollection  majr  always  be  pretended,  and  may  be  bard  to  be  dis- 
proved.   BMui7.  CU^,  Y  Kaas.R.207.    Id. 

Where  a  moiioa  for  a  new  trial  is  founded  both  upon  irregnlarity  and 
newly  disooyered  STidenoe^  it  is  an  ennmerated  motion.  Antmymom,  S 
Cow.  688.    Baamok  y.  Inaa,  1  Cai  R.  22;  Foden y.  Sharp,  4  J.  R.  183. 

And  the  oonnsel  haying  moved  the  matter  as  a  non-enumerated  moUon, 
the  papers  were  returned  without  farther  consideration.    Anon,  2  Cow.  58a. 

A  new  trial  will  not  be  granted,  even  in  a  criminal  case^  because  the  dis- 
trict attorney,  by  mistake^  withholds  in  his  hands  papers  important  to  the 
dcfondant,  unless  the  latter  uses  due  diligence  to  obtain  them.  Where  the 
district  attorney  told  him,  by  mistake,  they  were  in  the  hands  of  C,  whc^ 
on  being  applied  to^  answered  they  were  with  the  district  attorney;  but  the 
defendant  did  not  explain  the  mistake^  and  apply  to  the  district  attorney 
again;  held,  a  want  of  due  diligence.    The  Fwpk  y.  Fermi^ea,  Y  Cow.  369. 

A  new  trial  will  not  be  granted,  on  motion  of  a  defendant  convicted  in  a 
eriminal  case,  on  the  ground  that  a  co-defendant  tried  at  the  same  ttme^  and 
aoQuitted,  was  a  material  witness  for  the  convicted  defendant    Id. 

Such  testimony  i»  not  newly  discovered,  though  the  acquitted  defendant 
is  now,  for  the  flest  time,  competent  as  a  witness.    Id. 

A  new  trial  will  not  be  granted,  on  tl^e  ground  of  newlly  disoovered  evi- 
dence^ when  that  evidence  is  merely  onmulative.     WhUbed^  v.  WMAecsk^  9 

The  law  will  not  aUow  a  new  trial  to  the  defendant  merely  to  aiford  him 
an  opportunity  to  prove  the  plaintiff  a  felon.  Such  an  indulgence  would  not 
have  been  granted  to  the  people^  iftheparty  so  chaiged  had  been  once  tried 
and  acquitted.    Bmn  v.  Boat^  9  J.  B.  264. 

If  the  defendant  had  discovered  new  evidence  which  went  to  the  plea  of 
not  goaty  and  thit  only,  it  would  have  altered  the  case.    Id. 

Neither  wiU  nwr  trial  be  granted  to  impeach  witnesses  who  testified 
on  the  femer  trial.  Makeyr.  WaiBtm^  10^  K  U;  Shmnwayr.IMer, 
4J.&4k26;  Z)iirfsi  T.  ZHfiMWOM,  6J.fi.  248;  jBhnni  r.  JE&yi;  8  J.  fi.  266; 
JbdkMMi€aidbikiiM«yr.J3mwy,  14J.ai86.  See  r^eAqpfav.  2^  iSb- 
ferior  OomrttfN.  T^  10  Wen.  286. 

A  party  mofiag  ftrnnAw  trial.upmtke  ground  ofnawlly  disoovered  evi- 
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^  Palmer  r.Uolii^ 

eomplamed  of,  owned  and  enjoyed  a  grist  and  saw  mill 
upon  that  riven  The  Hudson  at  Stillwater  is  a  fresh  river, 
not  navigable  in  the  common  law  sense  of  the  term,  for  the 

denoe,  is  bonod  to  produce  the  affidavite  of  the  witneflfl,  from  whom  gndi 
eyidenoe  was  to  oome,  setting  forth  the  fiicts,  or  show  that  such  affidavit 
ooold  not  bo  obtained.    JDmn  t.  Marrelf  1  Hall,  383. 

Where  the  evideDoe  is  strictly  camulatiTe^  it  cannot  be  the  ground  oT 
Srtuting  a  new  trial     WheeknigJU  v.  Beers,  2  Hall,  39L 

It  cannot  be  objected  to  the  granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  that  such  evidence  is  cumulative,  if  the  evidenoe 
alleged  to  be  newly  discovered  is  of  a  different  kind  and  character  from  that 
iddnced  on  the  trial ;  as  where  the  evidence  on  the  trial  is  wholly  circani- 
•tantial  and  the  evidenoe  newly  discovered  is  positive  and  direct  OuM  ▼. 
BBtti^4Wen.  5T9. 

In  ordinary  oases^  where  the  newly  discovered  testimony  consists  of  ad- 
missions made  by  the  party  against  whom  it  is  intended  to  be  used,  the 
motion  will  not  be  granted;  but' where  the  suit  is  against  executors  of  a 
deceased  persoti  on  a  stale  demand,  the  motion  wiU  be  granted ;  and  in  sobh 
easei  the  court  will  not  be  astute  In  inquhriog  into  the  discrepancies  be- 
tween the  testimony  given  and  that  offered  to  be  produced  on  the  second 
trial,  but  will  leave  tiie  erdibility  of  the  witnesses  to  be  passed  up6n  by  the 
Jury.    Id. 

Application  for  a  new  trial  on  account  of  newly  disooverd  evidenoe  con- 
sidered.   Porkrr,  Jbleot,  1  Oow.  859. 

Few  trial  granted  hi  ejectment  for  land  in  the  military  tract,  on  the  ground 
of  newly  discovered  evidence;  though  this  was  cumulative  merely,  and 
tended  to  impeach  a  witness  sworn  at  the  first  trial  Ejectment  for  mill* 
tary  lots  are,  in  this  respect^  an  exception  to  the  general  rule.  JMmh  r. 
BookeTf  6  Oow.  20T. 

It  iB  against  the  general  rule  to  grant  a  new  trial,  merely  for  the  discovery 
of  cumulative  facts  and  circumstances  relating  to  the  same  matter,  whioh 
was  principally  controverted  upon  the  former  trial  It  is  the  duties  of  the 
parties  to  come  prepared  upon  the  principal  point,  and  new  trials  would  be 
endless,  if  every  additional  circumstance^  bearing  on  the  Ikot  in  litigation, 
was  a  cause  for  a  new  trial  8md^  t.  Bruak,  8  X  JEL  84;  flSbnnMefc  t.  CUL 
Ina.  Co,,  %  Cat  R.  129;  PQ»  v.  Bvam,  16  J.  210. 

The  judge  at  the  trial  has  a  discretion  in  respect  to  the  admission  of  evi- 
dence out  of  the  regular  and  usual  course.  Thus,  after  the  defendant's  ooun- 
sel  had  summed  up,  and  while  the  eounsel  for  the  plaintiff  were  speaking,  the 
counsel  for  th^  defendant  informed  the  judge,  that  he  had  Just  discovered, 
fh>m  a  paper  in  the  possession  of  one  of  the  plaintiff's  witnesses,  that  the 
money,  &c.,  was  not  in  (hot  received,  Ac. ;  and  asked  le«ve  to  give  that  hi 
evidence,  and  upon  the  judge's  refusal  the  court  granted  n  new  trial,  with 
I  to  abide  the  event  of  the  suit    Meresr  v.  &iyf^  Y  J.  R.  906. 
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tide  does  not  ebb  and  flow  at  that  place.  In  ibe  ease  of 
ne  Boyal  FMert/^  in  the  rfrer  Bcmne,  Davies'  Bep.  15S^ 
166,  157,  it  was  reaolred,  that  bj  tbe  rolea  and  antboritieB 
of  tbe  common  law,  everj  rirer  where  tbe  sea  does  not  ebb 
and  flow,  was  an  inland  river  not  navigable,  and  belonged 
to  the  owners  of  the  adjoining  soil.  This  ease  was  cited 
by  Mr«  Justioe  Yates,  in  Oaarier  y.  Ahmoi,  4  Bur.  3162,  as 
a  very  good  case,  and  a  solid  antboritj,  and  in  tiiat  latter 

On  a laolioa  km  a  new  tiMl|  on  the  grooad  Uunf)j  ^wwmed  sHtoaa^ 
a  CAM  of  wkal  UaMpfired  on  Iho  tiuU  man  bo  piaooali^  4aM^t  ^  ^^f^ 
Ml, 

A  partj  who  Mka  lor  a  now  trial  on  the  groond  of  aiw]|^  rthynifiwd 
tridoDOo  io  cbargoaUo  with  laoheiv  if  proyioot  to  tbo  trialbo  know  that  tho 
WitBMik  whooB  teotimoogr  bo  sooks  to  introduoe  aa  nowljr  diiooforod,  onial 
fpobabtr  from  hia  aituatioa  and  omptogrmont  at  tho  timo  of  tho  tranaaotioni 
tho  anbjoct  of  tho  oontiofongr,  bo  ooavonaat  with  the  fiusta  ia  mlajkion  to  tho 
Uaaaaotkxi,  and  oepeoial^  whoro  proTioaa  to  tho  Irial.the  party  knew,  aa 
tho  witnMB  hioMotf  teatiflaa^  whal  the  wilnoaa  ooiild  ta8li<y  to»  although  at 
the  tioM  of  iho.trial^  and  while  prepaiiag  therafor,  tho  paity  bad  Ibisotton 
what  tho  witneoi  could  teetify  ta  The  Ptqpls  e»  rd  Odhdur.  Tim  avgftrwr 
ikf^rirf 29.  T,  10  Won.  286. 

Evidence  ia  oamulatire  when  it  goes  to  tho  Act  piiodpalfy  oontroTOitod 
OB  the  taner  triaJ,  and  reapeoting  whkih  Ibe  partgr  aaking  for  a  new  trial 
prpdooed  teatinony  oa  the  trial  of  tho  oaaae^  aa  in  thia  oaae^  where  the  ton- 
lag  pohitof  tho  cauae  wa%  whether  a  biU  of  oxehaage  waa  or  waa  not  left 
at  a  bank  ibr  ooUeotion  bolbre  noon  of  a  oertain  daj^  and  both  partiea  pro- 
duced testimony  aa  to  the  tioM  when  the  bill  waa  lefl|  it  waa  held,  that  the 
orideaoe^  a  witoeaa  not  prodooed  on  the  trial,  oonroboTatlng  and  avqpport- 
iag  teatinoa  J  which  waa  addnoed  that  tbe  bill  waa  left  after  noon,  waa 
onmnlattva    14 

Wheio  the  qaeation  npoa  the  trial  wa^  whether  a  anit  of  ck>tbe8  bad  been 
lef^  at  the  atago  office  in  Utioa^  in  aeaaon  to  bo  aent  to  Sackett's  Harbor  by 
tho  atago.  The  ▼erdict  waa  i^aiaat  tho  defendant  The  newly  discovered 
testimony,  the  court  say,  ia  material  to  make  ont  Ibe  deliTery  of  tbe  dotbes 
by  the  time  agreed  on,  and  tbe  only  ohjeetion  was  that  tbe  testimony  was 
oomulatiTO.  They  add  that  tbe  newly  disooTcred  eTidence  did  not  relate  to 
any  new  &ct    Ate  ▼.  Mlvmu,  16  J.  B.  210. 

Tbe  evidence  there  waa  material ;  bat  it  went  to  prove  what  had  been  the 
point  in  diapute  on  the  toner  trial    It  waa  ngeotad  aa  camuUitive.    Id. 

Camulattre  evidence  ia  aaid  to  be  snob  aa  tonds  to  aupport  the  same  iaot 
which  waa  before  attempted  to  be  proved.  The  People  v.  The  ^S^psrMf 
Qmrio/K  K,  10  Wea  3S6w    8  New  Toric  Dig^  pu  600,  «l Mg. 
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reoogniaed  this  distinction  between  rivers  navigable 
fOid  not  navigable ;  and  in  27te  King  v.  Wharton^  12 
Hod.  610,  Lord  Holt  laid  down  the  ^same  doctrine.  [^19} 
In  Sir  Mathew  Hale's  excellent  treatise)  de  jure 
mari$,  &c,  Hargrave's  Law  Tracts^  and  which  is  oonaidered 
bj  Mr.  Butler  as  exhausting  the  whole  law  on  the  subject, 
he  lajs  down  the  law  generally  that  fresh  rivers,  of  what 
kind  soever,  do,  of  common  rights  belong  to  the  owners  of 
the  adjacent  soil,  but  he  admits  that  fresh  rivers,  as  well  as 
those  which  ebb  and  flow,  maj  be  under  the  servitude  of 
the  public  interest,  and  may  be  of  common  or  public  use  for 
the  carriage  of  boats,  ^,  and  in  that  sense  may  be  r^ard- 
ed  as  common  highways  by  water.  Thus,  he  adds,  that 
the  Wey,  Severn,  Thames,  ^.,  as  well  above  as  below  the 
flowing  of  the  tide,  and  as  well  in  the  parts  where  they  are 
of  private  as  of  public  property,  are  public  river8/um^tt&- 
Ud;  and  nuisances  and  impediments  therein  are  liable  to 
be  punished  by  indictment.  They  are  called  public  rivers, 
not  in  rei^nence  to  the  property  of  the  river,  but  to  the 
public  use.  Hargrave,  p.  6,  8,  9.  This  is  the  true  and 
just  rule  which  harmonizes  private  right  with  the  pubUo 
interest.  The  Hudson  at  Stillwater  is  capable  of  being 
held  and  enjoyed  i|s  private  property,  but  it  is,  notwith* 
standing,  to  be  deemed  a  public  highway  for  public  usai^ 
such  as  that  of  rafting  lumber,  to  which  purpose  it  has 
heretofore  been,  and  still  is,  beneficially  subservient  To 
obstruct  this  and  other  public  uses  of  the  river,  by  dams, 
&0w,  would  be  a  nuisance,  but  of  this  question  we  have  no* 
thing  to  do  in  the  present  oase.  Whether  a  dam  or  mill 
be  a  nuisance,  is  a  question  of  fact  which  is  not  examinable 
in  this  present  action,  and  if  it  was,  there  is  every  reason 
to  conclude  that  neither  of  the  dams  or  milk  are  siuisances 
from  the  length  of  time  that  they  have^  been  permitted  to 
remain. 

It  is  not  slated  whether  the  river  was,  or  was  not,  ex* 
cepted  out  of  the  grants  under  which  the.  parties  in  this 
suit  hold  their  property.    The  oase  admits  that  the  right 


819  0^X8  IN  THB  8T7PBB1CB  00X7BT. 

~"  Ftolmer  ▼.  ICalUgMX 

of  the  premises,  whatever  it  is,  was  in  the  plaintiflEs,  and 
we  have  seen  that  the  river  at  the  place  in  question  is  sus- 
ceptible of  being  granted  without  any  public  inconvenience^ 

because  the  right  of  the  public  to  the  use  of  the 
[*820]    water  for  ^navigation  would  remain  incontestable. 

As  between  the  parties  to  thlssnit  and  the  question 
litigated  by  them,  the  water  may  be  considered  as  if  included 
in  their  grants,  whatever  the  real  fad;  may  be.  The  de- 
fendants have  clearly,  therefore,  no  right  to  obstruct  the 
plaintiffs  in  the  enjoyment  of  the  water.  They  have  an 
equal  right  to  build  a  mill  on  their  soil,  but  they  must  so 
use  the  water,  and  so  construct  their  dam,  as  not  to  annoy 
their  neighbor  below  in  the  enjoyment  of  the  same  water. 
The  plaintiffs  had  used  and  enjoyed  their  mills  even  beyond 
the  present  period  of  limitation  in  a  writ  of  rights  when  the 
defendants  built  their  dam.  It  was  not  requisite,  however, 
that  the  plaintifb  should  have  been  able  to  prescribe  for 
the  enjoyment  of  their  mills.  It  is  sufficient  that  they  had 
an  interest  in  the  water,  and  the  defendants  cannot  lawfully 
divert  the  natural  course  of  the  river  or  injure  the  pIwitiflEs 
in  the  exercise  of  their  rights  A  watercourse  doth  not  be- 
gin by  prescription,  as  Whitlock,  J.,  observes,  nor  yet  by 
assent,  but  the  same  both  begin  ex  jure  na^ims,  having 
taken  this  course  naturally,  and  cannot  be  diverted. 
All  the  cases  agree  that  the  plaintiff  need  not  aver  his 
mill  to  be  an  ancient  mill,  where  a  natural  water- 
course is  diverted.  1  Vent  237.  Skinn.  65.  Palm. 
290.  1  Wils.  174.  8  Bulst.  840.  The  fact,  then,  of  the 
interruption  of  the  use  of  water,  after  the  mill  was  burnt, 
and  before  it  was  rebuilt,  is  perfectly  immaterial.  The 
question  is,  have  not  the  defendants  materially  and  per- 
manently injured  the  plaintifis  by  giving  a  different  directi(m 
to  the  course  of  the  main  current?  Many  cases  may  be 
supposed  which  would  be  damna  absque  injuria  ;  such,  for 
instance,  as  the  insensible  evaporation  and  decrease  of 
water  by  dams,  or  the  occasional  increase  and  decrease  of 
the  velocity  of  the  current,  and  of  the  quantum  of  water  be> 
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low.  Many  sach  circamstances  may  be  ineyitable  from  the 
estoblishment  of  one  dam  above  another  upon  the  same 
stream.  The  question  in  such  cases  would  turn  upon  the 
nature  and  extent  of  the  injury.  Here  the  injury  is  a  con* 
tinned  and  permanent  one,  and  very  material  to  the 
party.  The  defendants  have  not  attempted  *to  show  [*821] 
that  the  injury  was  inevitable,  and  that  they  can- 
not have  and  enjoy  a  mill  in  the  place  they  do,  without  cfea- 
ting  this  injury.  What  would  be  the  effect  of  this  proof,  if 
shown,  would  be  another  question ;  but  no  such  defebce 
has  been  attempted,  and  I  may  take  it,  therefore,  for 
granted,  that  the  defendants  can,  if  they  please,  so  alter 
their  dam  as  to  be  able  to  enjoy  their  mill  and  avoid  giving 
the  injury. 

If  a  right  of  action  in  the  plainti£Es  be  assumed,  I  think 
this  a  case  proper  for  the  interference  of  the  court  The 
verdict  is  clearly  against  evidence.  The  plaintifib  had 
eight  witnesses  who  established  the  fact  that  the  dam  and 
mills  of  the  defendants  did  materially  injure  and  disturb 
the  plainti£&.  One  witness  estimated  the  damage  from  90 
to  100  dollars  a  year.  The  four  witnesses  on  the  part  of 
the  defendants  do  not  attempt  any  direct  contradiction  of 
this  fiic6  They  prove  only  that  the  pkdntifb  had  felt  in- 
conveniences  before  the  erection  of  the  defendants'  dam, 
but  they  do  not  deny  but  that  these  inconveniences  have 
been  increased. 

For  these  reasons  I  am  of  opinion  that  the  verdict  ought 
to  be  set  aside. 

New  trial  refused. 
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M*VlCKAR  O^atfl^^  WOOLCOT. 

On  the  de&th  of  a  witness  to  be  examined  on  a  oommiasioD,  the  oOoft'wffl 
]Mpr'*fennit  a  new  name  to  l^e  inserted,  tboogb  they  mv  allow  anew 
coi(^ifl8ion,  at  the  peril  qP  the  perfy. 

Hopkins,  in  ooiisequeQce  of  the  death  of  a  witness  tp 
be  examined  ou  a  oommLasion  sent  to  Snglajad,  and  saed 
out  eatlj  in  die  l^at  sfxring^  moved,  on  behalf  of  the  de- 
fendant, to  amend  \>j  inserting  the  name  of  a  new  witness^ 
who  oould  prove  thq  &ifii  the  testimony  of  the  deceased 
would  have  gope  to  establish,  or  to  be  at  liberty  to  issue  a 
new  oommission. 

Per  Curiam.  Were  we,  to  pern>it  the  amendment,  the 
opposite  party  xi(i^ht  lose  the  benefit  of  croas-examining ; 
fear  the  interrogatories  exhibited  to  one  might  not  be  pro- 
per to  ado^ioist^r  to  another,  froo;  whom  it  might  be 
[fS22]  ^wished  to  extract  new  evidence.  The  first  part 
of  the  motion  must^  therefore,  be  denied ;  b]at  you 
may  take  a  new  commissioa  at  your  peril,  without^  how- 
evear,  any  stay  of  proceediiiggon  the  part  of  the  plaintiff 


Cook  and  others  against  Campbell  and  Loeaiki. 

To  warrant  proceedings  against  bail,  there  need  not  be  eight  days  between 
the  teek  and  return  of  the  co.  «a  against  the  principal ;  it  is  enough  if  it 
have  lain  four  days  in  the  sheriff's  olflce. 

In  debt  on  recognisance  of  bail,  the  defendants  pleaded, 
1.  Nul  tid record;  2.  That  the  <xi.  sa.  against  the  principal 
was  not  duly  issued.  The  plaintiffs  replied,  taking  issue 
on  both  pleas. 

Under  these  circumstances  the  plaintiff  gave  notice  of 
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bringiDg  on  the  trial  by  reoord,  ai!d  the  defendants  of  set- 
ting aside  the  whole  proceedings  for  irregularitj  in  the 
oa.  so. 

Both  motions  came  on  together,  and  the  record  being 
admitted,  judgment  was  demanded,  against  which  the  de* 
fendant  relied  on  the  irregularitj,  to  prevent  its  being  al- 
lowed. 

Boyd,  for  the  defendants,  insisted  that  to  warrant  any 
proceedings  against  bail,  there  most  be  eight  days  between 
the  teste  and  return  of  the  capias  ad  satisfaciendum.  I  Sell. 
Prac  550 ;  2  Salk.  601 ;  BaU  v.  Manucaptors  of  RusseS^  2 
Ld.  Baym.  1176.  S.  C.  This  objection  appearing  on  the 
&C6  of  the  record,  was,  he  urged,  a  sufficient  reason  for  re- 
fusing the  application  for  judgment :  and  though  the  matter 
ought  not  to  have  been  arailed  of  by  plea,  still  that  in- 
fonnaHty  would  not  prejudice.  In  fevor  of  bail  the  court 
go  great  lengths,  and  1  Black.  74  would  be  found  a 
stronger  case  than  the  present 

VanWyck,  contra.  There  cannot  be  any  cause  assigned 
for  the  practice  mentioned.  The  writ  has  lain  four  days 
in  the  ahari^s  office,  and  is  all  which  is  requisite, 

JRsr  Ct4riam.  The  pl^nti£&  must  have  their  judgiQm^ 
and  the  motion  on  behalf  of  the  defendants  be  denied. 
There  is  no  such  pniotioe  of  this  eoort^  as  that  of  requiting 
eight  days  between  the  teste  and  return  of  the  ea.  sa.  nor  is 
.llieieany  reason  why  it  ahould  be  neoesBaTy.(a) 

Judgment  for  the  plaintiff 


(«)  Bee  Onrmm  r.  WeekB  4b  Smpki^a,  I  JohMk  £epb  SiS,  Ibe  lUMiieiat 
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[*823]  *Yan  Winkle  o^ouut  Ebtchaic 

Tbe  note  of  «n  inftnt  giTon  In  the  oouw  of  tndo  oonnotbo  enftroed  egdnit 
him  bj  the  pajree. 

The  court  decided  in  this  canae,  that  the  promissory 
note  of  an  infant^  carrying  on  trade  as  adult,  could  not  be 
enforced  against  him  bj  the  payee,  who  had  taken  it  in 
the  course  of  business,  without  knowing  the  defendant's 
nonage.(a) 


Lenox,  Maitland  and  Benwick  against  Howlanb, 
BussEL  and  others.. 

For  an  demand!  arising  ex  eoniradu,  tboogh  the  amoont  be  nnliqnidated,  an 
attachment  may  be  issued  against  the  pfopei^T  of  abioonding  and  absent 
debtom^  nnderthe  act  granting  relief  against  them. 

The  oottrt  having,  on  a  former  day,  (see  anfe^  257,)  al- 
lowed the  plaintiffs  to  show  that  they  had  such  a  demand 
against  the  defendants  as  would  warrant  the  attachment, 

Hoffman  now  read  an  affidavit  by  which  it  appeared  that 

[1]  The  note  of  an  in&n^  (thongh  a  nafotiabls  one»)  Is  voidaUa  and  ao^ 
▼oid,  and  maj  be  aflEinned  after  the  infant  comes  of  sgeu  GoodBca  ▼.  Mif§n, 
8  Wend.  479;  Boofr,  Stajford,  t  Cow.  179;  see  10  Johns.  Bep.  33. 

Where  an  in&ut  took  the  note  of  a  third  perK>n  in  payment  fbr  work  done^ 
and  retained  It  fbr  eight  months  after  he  came  of  age,  and  then  offered  to  re- 
iam  it  and  demanded  p^rmenifor  his  woik;  ^Id,  in  an  aotkm  Ibr  the  woric 
and  labor  perfbrmed  bj  him,  that  the  retaining  of  the  note  Ibr  sneh  a  length 
of  time  was  a  ratification  of  the  contract  made  daring  Infhncy,  espedaUy 
when,  in  the  mean  time,  the  maker  of  the  note  bad  become  InsolTont,  tho 
debt  losty  and  the  oflbr  to  return  made  on  the  heel  of  that  OTent  Ikkmo  v. 
BU^llWen.85.    8  New  York  Dig.,  p.  41 
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their  claim  was  founded  on  the  contract  contained  in  a  bill 
of  lading,  for  the  delivery  of  goods  shipped  on  board  the 
defendant's  vessel.  -     - 

LiviN09ioy,  J.,  delivered  the  opinion  of  the^  court  We 
are  to  determine,  not  whether  the  affidavit  now  read  would 
have  been  the  proper  basis  of  an  attachment,  but  whether 
the  demand,  as  now  disclosed,  is  sufficient  to  support  it 
Although  bj  the  terras  of  the  oath  the  creditor  is  to  sweair 
that  the  party  is  indebted  to  him  in  the  sum  of  one  hun« 
dred  dollars  or  upwards,  it  does  not  follow  that  the  demand 
is  to  be  certain  as  to  faU  within  the  technical  definition  of 
a  debt,  or  as  to  be  susceptible  of  liquidation,  without  the  iii« 
tervention  of  a  jury.  The  law  is  remedial,  and  should  be  bo 
construed  as  to  embrace  as  many  cases  as  possibia  Being 
indebted  is  synonymous  with  owing ;  it  is  sufficient,  there* 
fore,  if  the  demand  arise  on  contract  The  other  pro* 
yisions  of  the  act  plainly  indicate^  that  its  relief  was  to'  ex- 
tend thus  far  at  least,  and,  if  the  whole  act  be  construed  to* 
gether,  leav«  but  little  or  no  doubt  on  the  subject  The 
16th  section  declares,  that  in  case  a  controrersy  arise  eon* 
cerning  any  claim,  debt,  or  demand,  respecting  the 
estate  of  *the  debtor,  the  trustees  may  hare  it  [*324] 
settled  by  reference ;  and  by  the  21st  section,  the 
attachment  may  be  superseded,  if  the  debtor  will  give  se- 
curity to  appear  and  ple4d  to  any  action  to  be  brought 
against  him  in  any  court  of  law  or  equity,  and  to  pay  such 
sum  as  shall  be  recoTcred  against  him.  It  is  very  evident 
from  these  sections  that  it  was  not  intended  to  confine  the 
remedies,  either  in  favor  of,  or  against^  such  estate,  to  cases 
of  ascertained  and  liquidated  debts.  Else  why  speak  of 
any  claim  in  the  first,  and  why  compel,  by  the  other,  the 
party,  in  order  to  get  rid  of  this  process,  to  appear  to  any 
suit  in  law  or  equity.  These  terms  are  broad  enough  to 
include  at  least  all  demands  originating  in  contract  Nor 
can  it  make  any  difference  whether  the  goods  in  the  pre- 
sent cose  were  not  delivered  at  all,  or  delivered  in  a  da« 
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nuigBd  eonditioii.  la  ^iher  oaae  the  demand  arises  on  the 
Ufl  of  ladling.  Nor  ought  the  form  of  declaring  to  yarj 
the  case.  In  the  first  case,  the  party  might  certainlj  de- 
clare, generally,  that  the  goods  did  not  come  to  hand,  with- 
out stating  that  this  was  owing  to  the  negligenoe  or  care- 
lessness of  the  master,  and  if  this  general  form  of  declaiin.; 
cannot  be  punned  in  the  latter  casfO,  it  can  and  ought  to 
make  no  difTereooe.  In  both'  cases  the  owners  are  liable  on 
Ibe  contract  of  the  master,  as  much  as  if  they  had  signed  it 
themselFes,  Norcan  the  difficulty  of  ascertaining  the  pre« 
eise  dama^  make  any  difference.  This  must  always  be 
move  or  le^  liable  to  some  uncertainty.  To  obtain  a  li- 
quidaticn  a  reference  may  be  resorted  to^  and  if  the  trustees 
will  tiot  submit  to  one^  they  may  be  sued,  and  a  jury  will 
•etde  the  quofUum  of  the  demand*  If  a  carpenter  contracts 
to  build  a  house  for  a  given  snm,  and  does  it  so  negligently 
that  it  falls  the  very  day  it  is  finished,  and  then  abscon<ls 
pessBSstng  a  large  property,  it  would  be.  strange  that  I 
should  have  no  remedy,  because  it  be  neoeasary  to  declare 
against'him  for  a  misfeasance  or  nonfeasance,  or  because  it 
may  require  some  little  calculation  to  settle  the  damages. 
The  substantial  inquiry,  in  this  stage  of  the  proceeding, 

must  be  to  asoertaiD  whether  the  party  has  a 
[*325]    *legal  claim  arising  on  contract,  not  by  what  kind 

of  action  it  is  to  be  enforoed,  which  has  ever  ap- 
peared to  me  a  very  fidlaoious  mode  of  testing  questions  of 
this  kind  From  the  whole  ten<Hr  of  the  act  it  is  very  evi- 
dent^  whatever  may  be  the  phraseology  of  its  first  clause^ 
tkit  its  design  was  to  place  the  property  of  a  debtcMT  in 
traslees  for  the  payment^  not  sdely  of  debts  within  the  le* 
gal  acceptation  of  that  term,  but  of  every  demand  con- 
tracted agaiofit  bid  estate^  as  well  those  due  to  the  attach- 
ing.piirty,  as  to  others^  and  in  like  manner  to  give  the 
trqstees  a  remedy  as  broad  agalunt  third  persons.  If  wa 
once  begin  to  refine  or  make  nice  diatinotions  on  this  sulyecti 
no  one  can  say  wher^  we  shall  land.  The  act  will  soon  be 
r^pe^led  or  become  a  dead  letter*    As  this  demand|  then, 
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18  foUB^d  on  coDtract)  it  can  be  of  no  importance  in  irkat 
way  the  injury  arose,  nor  can  we  say  it  is  of  a  kind  not  to 
support  tlie  attachment  The  sujpeissdeas  is,  *  therefore} 
deiiied.(l) 

[1]  The  New  York  Code  of  18(2  contains  the  following  proyisions  TolatiTO 
to  attachments : — 

In  an  action  for  the  recovery  of  money,  against  a  corporation  created,  by 
or  under  the  laws  of  any  other  state,  government,  or  country,  or  against  a 
defendant  who  is  not  a  resident  of  this  state,  or  against  a  defendant  who  has 
absconded  or  concealed  himself  as  hereinafter  mentioned,  the  plaintiff,  at  the 
time  of  issuing  the  summons,  or  at  any  time  afterwards,  may  have  the  pro- 
perty of  such  defendant  attached,  lit  the  manner  hereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  such  judgment  as  the  plaintiff  may  recover. 

A  warrant  of  attachment  must  be  obtained  from  a  Judge  of  the  court  in 
which  the  action  is  brought,  or  fh>m  a  county  judge. 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affidavit,  that  a 
cause  of  action  exists  against  such  defendant,  specifying  the  amount  of  the 
daim,  and  the  grounds  thereof)  and  that  the  defendant  is  either  a  foreign 
corporation,  or  not  a  resident  of  this  state,  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a  summons^  or  keeps 
himself  concealed  therein  with  the  like  intent 

Before  issuing  the  warrant,  the  judge  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff  with  a  sufficient  surety,  to  the  effect,  that  if  the 
defendant  recoyer  judgment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain,  bv  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertakings  which 
shall  be  at  least  two  hundred  and  fifty  dollars. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county  in  which  pro- 
perty of  such  defendant  may  be,  and  shall  require  him  to  attach  and  safely 
keep  all  the  property  of  such  defendant  within  hi^  county,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  together  with  costs  and  , 
expenses.  The  amount  of  which  must  be  stated  in  conformity  with  the  90m- 
plaint,  together  with  costs  and  expenses.  Several  warrants  may  be  issued 
at  the  same  time  to  the  sheriffs  of  different  counties 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed  and  delivered, 
shall  proceed  thereon  in  all  respects,  in  the  manner  required  of  him  by  law 
in  case  of  attachments  against  absent  debtors,  shall  make  and  return  an  in- 
ventory, and  shall  keep  the  property  seized  by  him,  or  the  proceeds  of  such 
as  shall  have  been  sold,  to  answer  any  judgment  which  may  be  obtained  in 
such  action,  and  shall,  subject  to  the  direction  of  the  court  pr  judge,  coUeot 
and  receive  into  his  possession  all  debts,  credits  and  effects  of  the  defendaQk 
The  sheriff  may  also  Uke  such  legal  proceedings^  either  in  his  own  name  or 
in  the  name  of  such  defendant,  as  ma/  be  necessaiy  for  that  porpoee^  and 
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dliooDtione  the  nme  at  sach  tiints  and  on  aocb  tvmaas  the  eourt  or  Joiffa 
nugr  direct 

If  any  property  so  seised  ahall  be  perishable^  or  if  any  part  or  it  be  daimed 
by  any  other  person  than  such  defendant,  or  ir  any  pert  of  it  consist  of  a 
Teasel,  or  of  any  share  or  interest  therein,  the  same  prooeedings  shall  be  bad 
hi  all  respects  as  are  provided  by  law  upon  attsehmenta  agauat  absent 
debtors. 

The  rights  or  shares  which  such  defendant  may  haye  in  the  stock  of  any 
association,  or  corporation,  together  with  the  intereat,  and  profits  thereon, 
and  all  other  proper^  in  this  state  of  such  defendant,  shall  be  liable  to  ba 
attached  and  levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 

The  azeoutton  of  the  attachment  upon  any -such  rights,  shares^  or  9ny 
debts  or  other  property  incapable  of  manual  delivery  to  the  sheriff^  shall  be 
made  by  leaving  a  certified  copy  of  the  warrant  of  attachment  with  the  pre- 
sident or  other  head  of  the  association  or  oorporaUon,  or  the  aecretary, 
cashier,  or  managing  agent  thereo(  or  with  the  debtor  or  individual  holding 
sudi  property,  with  a  notice  showing  the  property  levied  on. 

Whenever  the  sherilT  shall  with  a  warrant  of  attachment,  or  ezecutioa 
against  the  defendant,  apply  to  such  officer,  debtor  or  individual,  for  the  pur- 
pose of  attaching,  or  levying  upon,  such  property,  such  officer,  debtor,  or  in- 
dividual, shall  furnish  him  with  a  certificate  under  his  hand,  designating  the 
number  of  rights  or  shares  of  the  defendaut'in  the  stock  of  such  association 
or  corporation,  with  any  dividend,  or  any  incumbrance  thereon,  or  the 
amount  and  description  of  the  property,  hbld  by  such  association,  corporation 
or  individual,  for  the  benefit  o(  or  debt  owing  to  the  defendant  If  such 
officer,  debtor  or  individual  reAise  to  do  so,  he  may  be  required  by  the  court 
or  judge  to  attend  before  him,  and  bo  examined  on  oatli,  concerning  the 
same,  and  obedience  to  such  orders  may  be  enforced  by  attachment 

In  case  judgment  be  entered  for  the  pUintitf,  in  such  action,  the  sheriff 
shall  satisfy  the  same  out  of  the  property  attached  by  him,  if  it  shall  be  suffi- 
cient for  that  purpoee ; 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of  perishabla 
property,  and  of  any  vessel,  or  share  or  interest  in  any  vessel  sold  by  him, 
or  of  any  debts  or  credits  collected  by  him,  or  so  much  as  sliall  be  necessary 
to  satisfy  such  judgment ; 

3.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued 
on  such  judgment,  he  shall  proceed  to  sell  under  such  execution  so  mudi  of 
the  attached  property,  real  or  personal,  except  as  provided  in  subdivision 
ibur  of  this  section,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  ibr 
that  purpose  shall  remain  m  his  hands ;  and  in  case  of  the  sale  of  any  rights 
or  shares  in  the  stock  of  a  corporation  or  association,  the  sheriff  shall  exe- 
cute to  the  purchaser  a  certificate  of  sale  thereof  and  the  purchaser  shall 
thereupon  have  all  the  rights  and  privileges  in  respect  thereto  which  were 
had  by  such  defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defendant^  shall  hava 
i  out  of  the  hands  of  the  aberiff  without  havhig  been  sold  or  oonverted 
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teto  monej,  siMh  sheriff  ■ball  n-poaoen  faimaelf  of  the  same,  and  ht  fbat 
purpose  shall  have  all  the  authority  which  be  bad  (o  seize  the  same  under 
the  attachment)  and  an j  peraoo  who  shall  wilfully  conceal  or  withhold  suoh 
proper^  from  the  sherifl;  shall  be  liable  to  double  damages  at  the  suit  of  the 
party  injured. 

'  4.  UntU  the  judfrment  against  the  defendant  shall  be  paid,  the  sheriff  may 
proceed  to  collect  the  no^  and  other  eyidences  of  debt  and  the  debts  that 
may  hare  been  seised  or  attached  under  the  warrant  of  attach ment^  and  to 
prosecute  any  bond  he  may  have  taken  in  the  course  of  such  proceedlngi^ 
and  apply  the  proceeds  thereof  to  the  payment  of  the  judgment 

When  the  judgment  and  all  costs  of  the  proceedings  shall  have  been  paid, 
the  sheriff,  upon  reasonable  demand,  shall  deliver  over  to  the  defendant  the 
residue  of  the  atuched  property  or  the  proceeds  thereof. 

The  aotions  herein  authorized  to  be  brought  by  the  sheriff;  may  be  proee- 
cuted  by  the  plnintifi;  or  under  his  direction,  upon  the  delivery  by  him  to 
the  sheriff  of  any  undertaking  executed  by  two  sufficient  sureties,  to  the  eflbot 
that  the  plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs  and  ex- 
penses on  account  thereof  not  exceeding  two  hundred  and  fifty  dollars 
hi  any  one  action.  Soch  sureties  shall  in  all  cases,  wlien  required  by  the 
sheriii;  Justify,  by  roaMing  affidavit  that  each  is  a  householder,  and  worth 
double  the  amount  of  the  penalty  of  the  bond,  over  and  above  all  demands 
and  liabilities. 

If  the  foreign  corporation  or  absent  or  absconding  or  concealed  defendant, 
recover  Judgment  against  the  plaintifl^  in  such  action,  any  bond  taken  by 
the  sherifl^  except  such  as  are  mentioned  in  the  last  section,  all  the  proceeds 
of  sales  and  moneys  collected  by  him,  and  all  the  property  attached  remain- 
ing in  his  hands,  shall  be  delivered  by  him  to  the  defendant  or  his  agent  on 
lequesty  and  the  warrant  shall  be  discharged,  and  the  property  released 
theiefirom. 

Whenever  the  defendant  shall  have  appeared  in  such  action,  he  may  apply 
to  the  oflkser  who  issued  the  attachment,  or  to  the  oourt,  for  an  order  to  dia* 
ebaige  the  same^  and  if  the  aame  be  granted,  all  the  proceeds  of  sales  and 
mon^  collected  by  him,  and  all  the  property  attached  remaining  in  hii 
hands^  shall  be  delivered  or  paid  by  him  to  the  defendant  or  his  agent  and 
rdeaaed  from  the  attachment. 

Upon  such  application,  the  defendant  shall  deliver  to  the  oourt  or  officer 
•n  undertaking  executed  by  at  least  two  sureties,  resident  and  freeholders  in 
this  state,  approved  by  such  oourt  or  officer,  to  the  effect  that  the  sureties 
will  on  demand  pay  to  the  plaintifl^  the  amount  of  the  judgment  that  may  be 
recovered  against  the  defendant  hi  the  action,  not  exceeding  the  sum  sped* 
fled  in  the  undertaking,  which  shall  be  at  least  double  the  amount  claimed 
l>y  the  Plaintiff  in  bis  complaint 

When  the  warrant  shall  be  fully  executed  or  discharged,  the  sheriff  shall 
return  the  same,  with  his  proceedings  thereon,  to  the  oourt  in  whidh  tha 
Mtkm>iras  brought  . 
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A  aalaof  tha  aarvicea  of  a  alara^  ialha  aaaaa  aa  a  sate  ora8laTe.[l]  A  dava 
imported  into  the  atato  after  June»  1785,  and  aold  after  October^  1801,  ia 
within  the  protection  of  the  act  of  17B8,  and  entitled  to  be  free,  notwitb- 
Btaading  the  law^f  1788  ia  repealed  by  that  of  April,  1801  he  baring  ao- 
fniredf  under  the  atatuto  of  1788^  a  right  not  to  bo  aold,  which  right  la 
praaarred  to  him  bj  the  proriao  in  the  lepaaling  act  of  1801. 

This  was  an  action  to  leeorer  tbe  amount  paid  for  thet 
flonrioes  of  a  negro  man  nasimd  Bartley,  and  brovght  vp 
on  the  following  case. 

By  an  act  of  the  legislature,  passed  in  1788,  proprietors 
introdacing  slaves  into  this  state^  after  the  Ist  day  of  June,. 
178&,  were  prohibited  front  sdliog  them  as  alaTeo,  and 
such  persons,  if  "  sold  oontrary  to  t^e  Ime  i&tmi  and 
meaning  of  the  act,**  were  declared  to  be  free. 

In  1794,  Jasper  Parsons,  the  former  owner  of  the  negro 
in  question,  brought  him  into  this  states  On  tbe  8th  of 
April,  1801,  by  the  6th  section  of  another  law  respecting 
slaves,  it  was  enacted,  "That  if  any  peraon  whatsoever, 
within  this  state,  shall,  under  any  color  or  pretext  what* 
ever,  sell  as  a  slave,  or  transfer  for.  any  period  whatever, 
any  person  who  shall  hereafter  be  imported  or  brought 
into  this  state  as  a  slave,"  "  every  person  so  imported  or 
brought  into  this  state,  and  sold  contrary  to  the 
[*326]  true  intent  *and  meaning  of  this  act^.shall  be  free.'^ 
On  the  same  day  it  was  CHxlained  by  another  sM- 

[1]  An  agreement  b7  the  owner  of  a- negro  alaTa^  Iha*  lh»  tikar^  akaU 
work  for  anatber  daring  bia  lift ;  provldad  thai  if  tba  Tondea  aell  him  wiftlwi 
two  yoan^  he  shall  paj  the  vendor  one-half  the  purchaaa  aiMiaf^  ia  aaal*  <tf 
the  ilave.    JkvngoU  r.  Byers^  5  Gow^  480. 
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torte,  (1  Her.  Lnwa^  6t9,  a  I8»J  rti«it  ^all  iiM  And  parts  of 
iiels,  Keretofore  passed  by  the  tdgisiatare^ftkis^BCAte,  wbieft 
toanet  within  tte  pttrview  or  dpenitm  of  any  of  the  acts 
passed  d^itig  the  present  session  of  tke  legislstare^  coiifr 
moAlj  tsAVtd  tke  revised  aete^  shadi  be^  and  tiie  saaie  mt 
hereby  repealed  from  and  after  the  first  day  of  Ootobar 
ttext;  pM^rided^  iiowever,  «h^  swab  repeal  alNitt  not  aflfeot 
any  set  done,  nghf  aecraed,  4e^  previooff  t«  tfeie  said  first 
^y  of  Getobe^  aext^  but  er^y  suell  act  aod  f^bt  shall  re** 
maitt  as  valid;  Ac^  as  if  all  the  aettf  m4  ptittB  of  acts  hera^ 
by  idtemfedf  to  h6  repeided,  had  reiiMH«ed  iai  fall  feice.^ 

In  March,  1608^  when  the  megr^  abo>ve  named  was  18 
years  oM",  Parsons^  ibi"  a  hnetjbk  oiMisideii^alioB^  transferred 
ty  die  defendiant  his  services  for  30  yearsy  by  a  r^ular  ia* 
Venture,  eodtaininga  clwUkse  of  manniaission  at  the  expvm^ 
tion  of  that  time.  In  April;  180^  Ae  defendant^  fer  tkm 
sum  of  mSf  dollars,  by  iadorsemeaC  assigaedf  the  residua 
of  Che  term  to  the  ptaintifl^  inlo  whose  servioe  the  a^gro 
entered,  but  on  the  15th  of  Avq^st  foll^rwiag  dasertsd  i/b^ 
tMtmug  to  be-  free. 

It  was  now  submiMed^  to  Ae  eowrt  whether,  under  the 
at>ove  cfrcumstancesi  he  was  entitled  to  fltoedoDv?  if  ao,  dM 
right  to  reoover  was  admitted, 

jffariaan^  fbr  the  phiintidl  'Fhis  is  a  case^  aiding  oo  the 
Taw,  as  it  stood  antecedent  to  the  last  statuto*  od  thia  suIh 
ject  It  must  be  considered  on  the  footing  of  the  act  of 
1788 ;  for  that  of  I80T  did  ilot  introdnee  new  regulations^ 
so  much  as  codfirm'  the  oId(  of  which  it  maileff  a  part  By 
the  flhst  of  these  statutei,  slaves  introduced  mto  tliis  state; 
after  the  ffrat  of  June,  lIBff,  and  sold  as  such,  are  declared 
to  be  free. 

But  here  it  may  be  said,  fte  negro  is  question  was  not 
sold  as  a  skve.  ARbwiftg  Mm  not  tky  harTe  bee»  dispoesd 
o{ ifUadidefn  ver^  as  a  sfavef  the  transfet'is;  in  effisel^  the 
same,  for  it  is  to  haft  for  20  yeanf  of  Ae  Kft'of  a  nan  off 
18.    This  would  exhaust  a&  the  valuaUb  portiofr  of  hia 
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ezistence,  and  if  not  within  the  striet  letter  cxf  the 
[*S27]    law  *of  1788^  is  dearly  within  the  pToriso  of  the 

6th  section  of  that  of  1801.  Jt  is  there  dedared, 
any  person,  ^*  under  any  oolor  or  pretext,"  sold  as  a  dare^ 
"or  transferred  for  any  period  whatever,"  ^'contrary  to 
the  true  intent  and  meaning"  of  the  act,  shall  be  free. 
The  true  intent  and  meaning  of  the  l^islatire  prorisionfl^ 
on  this  sabject,  were,  from  the  first,  to  pretent  the  impor* 
tation  and  trafic  in  slayesi  Courts  have,  therefore,  been 
liberal  in  the  exposition  of  these  ordinances,  and  extended 
their  principles  to  transactions  not  within  the  words,  bat 
the  mischiel  A  case  arose,  where  a  man,  who  had  deserted 
from  his  master's  service  in  another  state,  was  add  hero 
for  a  period  which  would  wear  out  the  prime  of  his  dayn^* 
and  yet,  though  he  was  not  imported,  nor  sold  as  a  slave, 
the  court  held  the  manner  of  a  slave's  entering  into  this 
state  to  be  an  immaterial  circumstance,  not  inquirabk  into ;  * 
and  that  the  transfer  was  a  mere  evasion  of  the  act^  which 
would  become  a  dead  letter,  if  sales  of  services  were  to  be 
tolerated.  It  follows  that  the  insertion  of  that  word,  in  the 
oonveyance  from  Parsons,  does  not  make  this  transactkm 
less  a  sale,  nor  in  the  least  impeach  the  negro's  title  to 
freedom. 

Badd^^  contra.  The  act  of  1788,  having  been  repealed 
in  1801,  cannot  affect  a  sale  in  1803.  But  allowing  that 
this  case  might  be  covered  by  the  act  of  1788,  still  we  oon« 
tend  it  is  not  within  the  provisions  of  that  law,  beoanse 
they  are  applicable  only  to  sales  for  life.  In  Soiber  v.  JESflcA* 
eock^  decided  in  this  court  in  October,  1800,  and  from  henoe 
carried,  into  the  court  of  errors,  ^  was  adjudged  that  the 
sale  by  the  executor  in  that  case,  of  the  services  of  a  slave 
to  continue  in  service  so  long  as  the  parties  should  agree^ 
was  not  within  the  statute.  In  the  same  term  the  deter- 
mination alluded  to  by  the  learned  counsel  on  the  opposite 
side,  took  place.  It  was  in  the  case  dSFuhY.  FUdher;  but 
&at  was  essentially  differ^t  from  the  one  npw  before  the 
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court  There  a  ranaway  plave  from  New  Jersey,  of  26 
yean  of  age,  was  aold  for  20  years,  with  a  power  of  ezer;- 
cbing  dariDg  that  period  all  the  authorities  of  a  master  in 
correcting,  imprisoning,  &a,  and  at  the  expiration 
of  the  time  to  revert  to  his  ^former  owner.  This  [*S28] 
was  ruled  to  be  an  evasion  of  the  act ;  but  the  de- 
cision was  only  by  a  majority  of  the  court^  Lewis  and 
Benson,  justices,  dissenting. 

Kbmt,  Ch.  J.  The  principle  of  the  judgment  was,  that 
a  mere  alteration  in  the  words  of  sale  did  not  vary  the  con- 
struction we  ought  to  give  to  the  statute. 

Baddiff.  Whatever  may  have  been  the  principle  of  the 
decision,  as  it  arose  under  the  act  of  1788,  it  cannot  govern 
the  present  case,  which  must  be  determined  according  to 
the  provisions  of  the  law  of  1801,  repealing,  without  re* 
servation,  the  statute  of  1788.  It  was  a  substitute  for  the 
former  regulations,  which  were  then  totally  done  away,  and 
had  only  a  prospective  view  to  future  cases;  to  slaves 
*Uhereafter"  imported.  A  sale,  therefore,  in  1808,  of  a 
slave  brought  into  this  state  in  1794,  cannot  be  within  the 
operation  of  the  law  of  1801.  And  as  the  act  of  1788  was 
in  1801  totally  repealed,  a  transaction  in  1803  must  be 
equally  without  the  statute  of  1788.  The  repealing  act  of 
1801  abrogates  all  acts  within  the  purview  of  the  revised 
Ikws  ;  the  law  of  1788  was  within  the  purview  of  that  of 
1801,  and  being  so  repealed,  cannot  form  one  system  with 
the  revised  laws. 

Kent,  Ch.  J.  Are  not  all  rights  acquired  saved  by  the 
repealing  act  of  1801  ?  and  had  not  the  negro,  under  the 
act  of  178^,  acquired  some  right? 

Baddiffl  No.  A  right  not  to  be  sold  is  not  a  legal 
right  within  the  act  To  acquire  a  right  some  act  must  be 
don^  and  the  very  transfer  gave  him  a  right  he  had  not 
before,  for  it  contains  a  manumission. 
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LnmraBTdK,  J.  Wm  t^  jdeclaralioB  that  hsBhooU  be 
manumitted  a  0iaiuiiiiaiioii  ?  atid  scqpposiog  tbe  oegio  Ml 
Id  be  free,  woald  be  aot^  if  bo  fartber  aoft  bad  bean  doa^ 
bave  oontNnaed  tbe  aeryaiit  of  bis  fonner  owner,  and  eati» 
1^,  aoder  our  pteaent  law,  to  denaad  mxppeH  of  Par 
aoDB? 

Baidiff.  I  coDoeive  not ;  for  Ibe  vords  ajpe  like  tboi^ 
in  a  lease  where  words  in  prcnenti  are  uaed.  There  ie 
jiotbisig  io  preyraA  die  operatioQ  of  sudi  a  oiaaitmiMicm. 

Hariaon,  in  replj.  The  case  of  Saber  y.  EStck- 
[*829]  cock  proceeded  *on  the  ground  of  its  being  a  sale 
by  an  eMc»k>r ;  tb^rejGftrey  to  be  eonaideired  fs  a 
ute  by  due  course  of  law,  and  not  as  tbe  yolnntaiy  aotof 
^e  psrtj,  which  alone  the  statute  was  meant  to  prohibit 
411  slayea  imparted  under  tbe  ^  of  1 798  bad  a  olear  1^ 
lagbt  of  not  beiug  sold  to  anj  new  miuaAsr,  and  to  be  free 
if  they  wiere  so  sold.  This  right  is  pesenred  by  the  clause 
in  the  v^pealing  statute  of  180I«  That  law  did  not  changf 
tbe  situation  of  slayes ;  it  pcesenred  all  ibeir  rights  enturit 
JUi  to  tbe  manumisiion,  jt  ought  to  baye  been  by  iray  of 
eoyeaaipt    Thane  is  no  making  free  in  JutwrQ., 

Per  Curiam.  The  sale  in  this  case  is  widiin  Ae  prind* 
pie  of  Fish  y.  FUAeri  and  an  eyaaon  of  the  act  of  1788. 
tJnder  that  law,  the  negro  acquired  a  right  not  to  be  sold; 
an  important  right  which  secured  him  against  a  change  of 
master;  he  also  acquired  a  further  right  of  being  free  if 
that  right  was  inyaded.  These  rights,  the  proyiso  of  tbe 
f«lpea]iog  ant  of  1801  oontijtiwd  to  him  unimpaired^  for  it 
IS  not  possible  to  suppose  th^i  the  kg^lature  intended 
to  leaye  all  slayes  imported  between  June,  1785,  and  Oc- 
tober, 1801,  out  of  the  protection  of  eyery  law.[l] 

Judgment  for  tbe  plaiatiff 

Xl]  QuQsttoa  on  tiif  writ  di  homine  rephgiando  in  the  case  oi  •  sUre  «•• 
oiped  from  the  eervice  of  bis  master ;  and  as  to  theproof  neceisaijto  be  ex* 
bibited.    Dixtm  r.  AUtander,  18  Wen.  678. 
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IRw  fegMBttire  htd^the  power  to  require  persons  entitled  to  the  servicef 
•OfHsfaUOren  bom  of  slaves  to  Ofltiiie  a  record  to  be  made  of  the  ages  of  such 
^^hOdran,  and  in  default  thereol^  to  reduce  the  term  of  seryitudo.  (Ti^n  v. 
JMAr,  liiWen.209. 

A  strict  compliance  With  the  terms  Of  the  act  in  this  particular,  must  be 
shown,  or  the  term  of  servitude  will  be  reduced.    Id. 

Where  the  iwrvloes  of  a  negro  (whose  services  it  was  supposed  might  be 
disposed  oO  "^^^  ^^  for  a  term  of  flVe  years,  and  he  l^ft  the  employment 
'^f  his  vaster,  asserting  his  flreedom,  and  it  appeared  that  he  was  in  fact  Rim 
ait'ttie^ime  of  the  aale :  it  was  bold,  in  an  action  by  the  vendor  against  the 
vendee^  to  recover  the  sum  agreed  to  be  paid  for  his  services,  that  tlie  con- 
«ideEation  of  the  promise  to  pay  was  illega],  and  in  analogy  to  the  rule  of 
law  applicable  to  the  sale  of  chattiOs,  and  that  the  assertion  of  flreedom  In 
Ibis  case,  was  equivalent  to  the  legal  eviction  Of  a  vendee,  on  the  claim  of 
%be  true  owner.    Livingshn  t.  Badn,  10  Wen.  384. 

IMhe  owner  of  a  slave,  who  execntat  a  deed  of  manumis^on,  Hoes  ndt 
«4tefiver  it  to  the  slave,  or  to  aome  person  fbr  his  'benefit,  the  manumission  k 
)M>t>oomplete,  and  the  slave  is  not  ft-ee.    J^^^.  Ghriay,  19  X  B.  63. 

Whet^  the  owner  of  a  tfave  promised  tomatatrmit  the  dave,  liis  Wife  and 
4Sbild,  on  his  procuring  good  notes  for  $200,  and  gtving  his  own  note  for 
$75 ;  and  the  slave  accordingly  procured  and  gave  the  notes  to  Q.,  who  ap- 
^pvs^ed  of  tbem  and  exeetited  a  deed  ofmanumiftsion,  and  procured 'theiiiual 
certificate  from  the  overseers  of  the  poor,  but  refUsed  to  deliver  the  deed, 
and  Isept  it  with  the  oCiher  papers  ioi  his  hands  for  more  than  two  yean,  dur- 
ing which  lime  'he  detained  «he  man,  bis  wife  and  child,  as  ^aves;  in  an 
action  lagaiDflt  0.,  «b8  uak^r  of  one  qC  the  Mites,  whidh  was  payable  In  ftv« 
months ;  held,  that  the  ^freedom  <of  Ibe  davea  ^bdng  the  oonsiderstlon  on 
Mfaioh  the  n«ite  was«;trett,  th«re  ^was  «  Ikilweof  consideration,  and  thA  O. 
was  Hot  eotiUed  to  ^Moover.    Id. 

Where  a  slave  escaped  from  one  state  into  another,  and  is  pilrmied  "by  Ids 
««inei:^  and  token  before  auagMrato,  -and  the  magistrate,  in  pursuance  of 
the  law  of  congress,  examines  into  the  matter,  and  i^afltsa  certificate 'timt 
lifa0«lnve  ewea  aervice  or  labor  te  tha  persbn  daiming  him,  and  allows  the 
claimant  to  remove  bin  to  Che  state  Ihm  wbieh  be  fled,  the  dahnant  oattndl 
Im  »preivad*ed  ivom  remodngUm  by  a  writ  ds  homina  rtplef/iando,  sued  o«it 
nnder  Uie  «nthovltf  of  n  ntata  law.  ^$ck  ▼.  JGw^  12  Wen.  311 ;  a  €.,  U 
Wan.MT. 

Xhe  lit^  of  legislatioa  on  thia«ab}0et  belongs  etceltirively  to  the  tiatiomA 
government ;  and  if  such  right  be  conceded  to  have  been  orighially  ooncnr* 
feni,  aAer  the  exercise  of  its  power  by  ti>a  national  government,  all  oonlrol 
•ver  the  aabject  of  the  state  govennaattts  neOessnrily  ceases,  aoas  toavtill 
the  efTect  of  adverse  and  conflicting  legialation.  In  cases  of  oolKsion,  ntiti 
laws  yield  to  theanperior  autharit^ynf  the4a«sor  tfie  genend  goiWUMfeit. 

To  entitle  the  owner  of  a  ^e  to  the  benefit  of  the  provtitoas  clT  tfaa  eon* 
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•titntioD  and  kws  of  the  United  States  in  this  reqiect»  it  U  not  ; 
that  be  should  be  a  citizen  of  the  state  from  which  the  slave  fled;  it  is  atJf 
incombent  upon  him  to  show,  that  under  the  laws  of  the  state  from  wfalob 
the  slave  escaped,  he  is  entitled  to  the  service  or  labor  of  the  slave.    Id. 

It  seems  that  the  owner  or  his  agent  maj,  in  the  first  instance,  witfaoal 
process^  arrest  a  fugitive  slave.    Id. 

Where  a  fbgitive  slavei  on  being  brought  before  an  officer  on  a  Jbotas 
corpua,  sues  out  a  writ  homine  rtplegitmdo,  and  judgment  upon  that  writ  is 
given  Ibr  the  claimanti  it  is  the  dutj  of  the  officer  allowing  the  habeat  eorpm 
to  grant  a  certificate  authorizing  the  removal  of  the  fugitive.  A  forU 
Floyd  V.  The  Recorder  of  New  York,  11  Wen.  180. 

D.  owned  a  slave  which  he  agreed  to  manumit  on  six  and  a  half  yearsf 
fidthlbl  service.  He  then  sold  the  slave  to  B.  who  manumitted  him  belbra 
that  time  had  expired,  without  obtaining  a  certificate  of  (he  slave's  abili^  to 
maintahi  himself,  pursuant  to  tbe  statutSb  (ses&  40,  c.  137,  &  7 ;)  and  be 
being  hi  Ikct  unable  to  maintain  himself  at  the  time  of  the  mannmlsrion. 
The  slave  afterward  beciime  chaiigeable  to  the  town  of  Bethlehem,  whose 
overseers  of  the  poor  expended  money  upon  an  ordor  of  maintenance  for  Us 
•upport.  Held,  Uiat  R  was  liable  to  the  overseers^  in  an  action  for  mA 
money  upon  the  statute,  (sess.  40,  a  137,  sl  7.)     Warren  v.  3roois$,  7  Cow. 

sia. 

Held  also^  that  no  notice  to  B.  to  maintain  tbe  pauper  was  ncosssaiy, 
pievious  to  the  expenditure.    Id. 

Held  also^  that  no  a(iUudicstion  of  two  Justiosi^  as  to  the  pauper's  place  of 
settlement,  was  necessary.  Bat  tliat  the  manumitting  master  is  liable^  upom 
tbs  statute,  to  aoj  town  to  which  tbe  Slavs  may  become  a  ohaigei    Id. 

The  settlement  of  a  slave  follows  that  of  his  master.    Id. 

If  he  gain  a  seulement,  in  bis  own  right,  the  town  to  which  he  beoooMt 
chargeable  may  elect  to  remove  him  to  that  place  of  settlement ;  or  dhargo 
bis  fonnor  master.    Id. 

It  is  prc^per  and  necessary  that  an  order  of  mamtenanoe  should  bo  o^ 
tained,  in  order  to  charge  the  master.    Id. 

That  a  negro  works  for,  and  ia  claimed  by  one  as  a  slave,  is  prima  fack 
•vidence  that  he  is  a  slave.    Ihmffott  v.  Byen,  6  Cow.  480. 

An  agreement  by  the  owner  of  a  negro  slave,  that  the  shive  sball  woik 
for  another  during  his  life ;  provided  that,  if  the  vendee  sell  him  within  two 
years,  he  shnll  pay  the  vendor  one-half  the  purehase  money,  is  a  sale  of  the 
•lave ;  and  thp*igh  his  term  of  alaveiy  would  be  out  in  1837,  yet  it  passes 
all  the  intersst  of  the  owner.    Id. 

Ttb  owner  of  a  slave  w1k>  deserts  his  master  and  works  for  another,  need 
■ot  givo  notice  of  his  claim  to  sntitlo  himself  to  an  action  for  the  slave's 
•srvioes.    Id. 

Advanoss  made  to  a  slave  whilo  wrongfiiUy  in  the  service  of  another,  are 
not,  however  necemary  they  were,  a  matter  of  set-off  against  the  owner,  ia 
•D  action  for  his  slave's  services.    Id. 

A  parol  agreement  with  a  slave  to  manumit  him,  is  void.    Id. 
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An  agreemMit  b/  m  maater  with  his  ahiTO^  that  he  mtj  work  out  his 
frMdom  bj  working  and  paying  £80,  thongh  the  alaTe  leave  hit  aervice,  and 
aotoallj  earn  and  pa/  a  part  of  the  monej,  and  reAue  to  return  on  being 
ofdered  baok  bj  bis  master  for  defitnlt  of  pajing  the  reaidoe^  does  not 
•monntto  the  manamission.    SmUh  t.  B»f,  1  Cow.  127. 

Such  an  agreement  is  conditional,  and  does  not  take  effect  till  the  whole 
eonsidention  be  paid.    Id. 

It  seems,  that  sodi  an  agfeement»  though  not  in  writhig,  is  yalid,  and  if 
psHbnned,  will  work  e  manumission.   Id. 

The  purpose  of  a  written  manumission,  Ao,  is  to  avoid  being  answerable 
iw  the  fhture  support  of  the  slave.    Id. 

Bvidenoe  that  a  negro  being  imprisoned  hi  New  Toik  as  e  slave,  claimed 
his  freedom,  and  waa  liberated  as  a  free  man,  by  the  police  of  the  city,  is  not 
admissible  against  the  master.    Id. 

Whether  the  decUrations  of  *  negro  are  evidence  for  the  master  to  prove 
the  negro  his  alave^  hi  an  action  to  recover  his  prioe  of  the  purcAiaser  7    lU 

It  seemi^  thej  are.    Id. 

It  seemi^  that  at  common  law  a  slave  could  not  contract  matrimony ;  and 
his  right  to  marry  in  this  state  depends  upon  the  statute  of  Februaiy  17, 1809, 
(sess.  S3,  c  44,  &  2;  6  W.  460;  2  B.  L.  201.)  Hence  the  chUd  of  a  sUve 
eoold  not  hiherit  at  common  law.    Jackatm  es  dtm.  Feopk  v.  Zervey,  6  Cow. 

At  common  law,  e  dave  was  not  capable  of  takhig  lands  either  by  descent 
«r  purchase.    Id. 

But  by  the  resolutions  and  laws  of  this  state^  a  slave  might  take  lands 
granted  to  him  for  military  services  during  the  revolutionaiy  war. .  Id. 

The  children  of  such  a  slave,  though  bom  of  a  slave,  with  whom  he  had 
oontracted  marriage^  before  the  statute  ofFebruaiy  17, 1809,  (sees.  32,  a  44^ 
8.  2;  6  W.  460;  2  B.  L.  201;)  mayinherit  Jackson  ex  dem.  The  Peoplej. 
Ok,  6  Cow.  314. 

Uarriages  between  parties,  where  one  or  both  of  them  are  daves,  are  legal 
by  the  statute,  (sees.  36,  a  88,)  and  the  issue  legitimate.  And  where  the 
wiib  Js  e  free  woman,  and  the  husband  e  slave,  their  condition  is  not  changed 
by  the  marriage ;  but  the  children  follow  the  condition  of  the  mother  as  to 
their  civil  rights,  and  the  mother  has  the  control  and  custody  of  them  dur- 
ing mfimcy,  as  if  the  father  were  dead.  Overmen  ofMaarUUowu  v.  Overeeen 
i/rifn0«ftm,2O  J.R.1. 

'  If  the  owner  of  a  alave,  who  executes  a  deed  of  manumission,  does  not 
deliver  it  to  the  slave,  or  to  some  person  for  his  benefit,  the  manumission  is 
not  complete  and  the  alave  is  not  free.  POry  v.  Chriety,  19  J.  B.  63. 
JTottr  0/ ^bfi  Aidfcd;  14  J.  R.  824. 

Where  the  owner  of  a  slave  promised  to  manumit  the  slave,  his  wifo  and 
child,  on  his  procuring  good  notes  for  $200  and  giving  his  own  note  for  $76, 
and  the  slave  accordingly  procured  and  gave  the  notes  to  G.,  who  approved 
of  them,  and  executed  a  deed  of  manumiasion,  and  pro^mred  the  usual  oerti- 
floate  from  the  overseers  of  the  poor,  but  refiised  to  deliver  the  deed,  and 
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iBBpt  ft  wNh  the  oth«r  ptptnin  bis  tmndfl  for  more  Ihan  two  j^an,  daring 
i|rtiiohtiBeliedeteiBed'theviM,Jiia«rireuMlobi]d,eiielavee;  inatteelliA 
eigefBslO^  the  maker  of  one  oTtbevcMei^  which  wespejable  foUro  motttef 
teld,  'ttiet  the 'freedom  of  ^e  ifeTee  -being  the  ooneidention  en  whidi  <he 
note  was  given,  there  was  e  fkilweof  oonslderatiott,  and  that  0.  erw  iietea> 
tlOed  to  reoQver.    Id. 

The  plamtiff  who  had  married  an  ezecatriz,  who  was  a  legatee  •efsBHto 
propertjr  of  the  teetrter,  and  whidh  Indliided  tfaves  hrovght  ^  %\m  Aom 
Yirginia,  sold  a  slave  belonging  to  the  4eatator  at  the  thne  of  his  ^torithi  >aBfl 
took  e  promisBorf  vote  fer  ibe  purchase  flMiief,  which  he  «p|ilied  to  4he 
payment  of  his  own  debt ;  held,  that  the  sale  was  not  made  hy  «he  (Mnflf 
fn  his  chanMsler  of  esceoator,  bvt  In  bis  esni  private  Tight  as  owner  ef  fro- 
yertgr  eeqobed  bjliis  marriage  with  « legatee,  and  waa^  therefoie^ 'eodmqr 
to  the  statute^  and  void ;  espeoiaUj  as  the  sale  was  not  nceessaiy  to  p^  the 
debts  of  the  testator,  and  there  was  evidence  of  Its  being  a  oontrfranoe  to 
evade  the  statute ;  «nd  that  ao  action  cenM  be  maintained  on  <he  note,  fito 
V.  JfiOer,  17  J.  B.  296. 

The  owner  of  e slave,  bjhis  wiB,  dated  the  ISth  Janoary,  ISIY,  declared, 
as  foUowB :  **  I  manumit  and  ^ve  freedom  to  my  negro  woman  Moll,  and 
her  daughter  Nan,  immediately  sdlUr  my  deeeasa**  The  testator  eAenradl 
■old  Kan  as  e  slave io  €.,  and  died;  held,  that  the  sale  of  tlie  eUive  by  Ihe 
testator  waa^  pro  tanhf  a  revocation  of  his  will,  and  that  N.  was  not  enfeitM 
to  her  freedom,  after  his  decease.    Mailer  pf  Nan  Nkke^  U  J,  "SL  9H. 

Where  e  slave  ran  eway  from  his  master,  an  mhabitant  of  Oonnecttott^ 
and  came  to  the  city  of  Kew  Toik,  where  he  was  found  and  sold  by  the 
master  to  a  person,  also  an  inbabitant  of  Connecticut^  then  in  Kew  Teik  efe 
business ;  held,  that  this  was  not  such  a  sale  of  a  skve  brought  into  the  etate 
tt  rendered  Urn  free  under  the  act  Seas.  80,  a  88,  g.  S3.  MfaiMr  ▼,  FhM, 
14  J.  K.  263. 

Where  two  of  three  tenants  in  common  of  a  slave  manumit  him,  this  Is 
sufficient  to  entHle  him  to  bis  freedom,  especially  where  the  third  jomt  owner 
has  for  a  long  time  suffered  him  to  act  as  a  freeman,  without  claiming  bin  «>s 
a  slave,  and  thus  axAhorised  4be  iuference  that  he  also  had  manumitted  Che 
slave.     Oa^uid  v.  Waring,  14  J.  R.  1«8. 

Where  a  person  brings  a  suit  against  anofiier,  it  seeme^  that  be  ca—it 
afterward  dalm  the  defendant  as  his  tfave.    Id. 

All  presumptions  ought  to  be  made  in  favor  of  personal  liberty.    Id. 

An  action  on  the  case  lies  fbr  seducing  and  harboring  the  slave  or  servsst 
of  the  pUintifl;  notwithstanding  the  penalty  given  by  the  *'  act  conoenfog 
slaves  and  servants,"  which  is  a  cumulative  remedy.  Bidmort  v.  SmUk^  13 
J.  a  322. 

Where  a  penon,  by  his  last  will,  manumitted  his  slave  Maria,  and  gave 
"  to  UariA  her  daughter  Ohloe,  during  her  natural  life;  held,  tha^  whether 
the  wordd  "  during  her  natural  liih,"  applied  to  ICaria  or  Ohloe,  and  whether 
the  children  of  Chloe,  bom  during  the  time  that  Maria  was  entitled  to  ter 
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iMVl066,  became  free  cm  the  dMlii(tf]t»rjiot»  411^  aoft  be  idefaiied 

bj  the  n|iteeentati?ei  of  theteelaelor.    OmmMw  ▼.  Anwii^  19  J.  R.  ^14L 

ir  MhIa  bad  Be  legel  npreienUitim  en  ber  OeoM^ 
^eoamefrM.    Id. 

It  seems,  that  the  words  **  during  her  natural  MfetT  are  te  be  xefbrMdio 
ihelUbora    Id. 

But  if  these  were  referred  to  U^  the  childNn  oTfL,  bom  m  4be  lUetime  of 
H,  became  ber  piopertr,  on  the^feneral  pamAjfi»  that  the  tea^raix  pro- 
prietor of  an  fanimal  is  entitled  to  its  increase.    Id. 

Wbece  L,  who  was  the  owner  «f  a  elave,  4qring  the  levolutiooary  war 
left  his  finnllj  and  propenty  fai  this  «tsile,  and  went  into  Canada,  wbero  be 
rsiided  ontil  his  death,  and  bis  eoa  X  took  the  management  of  bis  proponlj', 
and  under  an  exeoation  agaiast  tiie  goods^ef  J.,  the  ahenff  sold  aH  the  nght 
and  title  of  J.  in  the  alsTe^  bdd,  that  the  pn^Mrtj  of  the  alMre  continued  in 
L.,  (he  having  never  been  attainted,)  ontil  his  death,  and  that  it  then  piteed 
to  bis  ezecntoBB  and  admbilatiptQra^  eo  4bat  J.  ira^  no  pvopertj  in  iam  which 
owddbeaold  under  an  azecation.    tOMmr.  Miute^  11  J.  B.  415. 

Pasol  declarations,  made  more  than  twentj  years  ago^  by  the  -owiMr  •f  4i 
4dave,  ifaat  he  purobaaed  ber  to  sHike  her  ftiee,  and  that  ha  meant  her  to  be 
freed,  were  held  to  be  a  manumission  of  snob  slave.     WtOt  y.  Lome,  9I.M, 


Whether,  aince  the^tatate  of  itbe  61b  of  April,  IBiH,  (sesa.  SA,  ^c.  118,)  a 
^atnoaa^manttmittedwiAootaooMifiatnH&fiiitinwdting.  li.  8eeU 
J.B.  814. 

Vbase  the  ovetsaaers  of  the  poor  of  the  town^  O.  gave  *  oeftfiloale  jb 
iwriling,  that  "*  the  beooc^  J,  the  abiw  lOf  H^  wsaa  nnder  the  .age  of  fi% 
jeers,  and  of  sufficient  ability  to  get  his  liviog,"  at  the  bottom  of  wbich  was 
anitftei^  *' we  do  berabj  mannmit  Ifbe  aame,"  and  the  whole  signed  bgr  the 
«i«rseen,  bat  not  by  4be  emeontcw  of  fi.,  to  whom  ihe  slave  belan0ed  j  $bA 
4aieeertificRtewBSPeceffdediatheoffloc«f  the  clerk  of  the  town;  bald,  that 
this  eertiflcate,  registered  at  the  request  of  H.,  was  condasHre  avidanoe  to 
vfaaige  tbe  town  with  the  fbtwe  waitenanee  of  auch  alava^  as  «  patter. 
ApMwT.  fteet,  »  J.  R.  2SS. 

"Whether  the  skve  was  dalf  nMmmitted  w  aot^  as  respected  bis  ftrmer 
vwner,  was  a  question  between  <fae  «bn«  and  aneb  ftrmar  owner,  with  w%ieb 
the  town  bad  no  concern ;  but,  it  8eem%  lihat  this  was  a  maaumlssioa  «■•• 
«leDt  to  conclude  the^wner.    JByWag  t.  FUd,  9  J.  B.  SS& 

A  person  who  has  been  a  aUf%  but  who  has  obtained  hia  ifceedem,  iia 
«eaipste»t  te  prove  fiwti  wbich  took  plaae  while  he  was  a  abMra^  Ommi§  t. 
ikmtu, IX  &.  908. 

Jl,  the  owner  of  a  slave  intthis  state,  want  tote  Fermant  te  eeelaim  te 
gbfie,  wbe  bad  ran  away,  and  ffseidad  there  as  lifreemtfi.  A.  haviag<taken 
the  slave,  wbilolie  was  in  bis  poweeiiett  B.  took  out  an  attachment  fcainst 
fte  alave  ibr  a  debt,  on  wbkdi  the  aiaipe  was  atveatad  by  an  oiloar,  anil 
tieaibly  tiJosn  oat  of  Iba  psssseBieaof  his  maetnr,  and  imprisoned ;  A-bsenght 
an  aoticn  of  tx^Mpaas  against  B.,  in  this  8tate,te  taking  away  bif  aXlira^ 


8S9  e  OASES  IN  THB  SUFBKMB  OOmtT. 

link  T.  Beiiii«r« 

lMkl,>that  under  the  law  of  the  Unttad  Stetoa,  A.  had  a  right  to  reolaia  the 
■Uve  as  a'  AxgttWe  finom  aerrioe:  and  that^  as  the  slaye  was  iqoapablo  of 
oootracting  a  debti  the  attaohment  was  illegal  and  Toid,  and  no  Jostiftcatioii 
to  B^  who  was  guiltj  of  a  trespass^  fiir  which  an  action  would  lie  hen. 
Glen  T.  Bodffei,  9  J.  R.  67. 

A  sale,  under  a  fieri  fadatf  of  a  tla^e  brought  into  this  statc^  is  Tilid. 
OMor  T.  Psabody,  11  J.  B.  68. 

But  if  the  purchaser  sell  him  again,  aoch  sale  is  contraiy  to  the  aot|  and 
Toid.    Id.  t 

A  slave,  aged  twenty-five  years,  ran  away  from  bis  master  in  another 
state,  and  earoe  to  this  state,  and  his  master  followed  him,  and  entered  into 
an  agreement  with  a  person  redding  here,  to  let  the  slaye  to  bim  lor  twenty 
years,  for  the  consideration  of  $S26,  giving  him  absolute  authority  over  the 
shve;  this  was  an  importation  and  sale  of  the  slave,  within  the  act  of  the 
S2d  of  February,  1788.    Fiah  t.  Fiaker,  2  J.  0.  89. 

Bo,  where  the  servioes  of  a  slave  of  eighteen  yean  old  were  sold  fi>r 
twenty  years,  for  a  bona  fide  oonsideration,  by  an  indenture,  oontainfaig  a 
dause  of  manumission  at  the  expiration  of  that  time;  held,  that  this  was  an 
evasion  of  tlie  act  of  1788,  and  that  it  was  a  sale  within  the  statnta.  LM 
y.  Jbimer,  3  Oai.  R.  325. 

'A  slave  imported  into  tliis  state  after  June,  1786,  and  sold  after  October, 
1801,  is  within  the  protection  of  the  act,  1788,  and  entitled  to  be  iree  not- 
withstanding the  kw  of  1788  is  repealed  by  that  of  April,  1801 ;  (an  act  lo 
repeal  the  acts  and  parts  of  acts  therein  mentioned.  Laws,  voL  1,  p.  610, 
K.  and  R.,)  he  having  acquired,  under  the  statute  of  1788,  a  right  not  to  btt 
•old.  which  right  is  preserved  to  him  by  the  proviso  in  the  repeaUng  aot  of 
1801.    Id. 

'  In  afi  action,  qui  tami  on  the  6th  section  of  the  act  oooceming  slavey  (ssml 
14,  a  188,)  held,  that  the  exception  in  the  dause  was  matter  of  excuse  to 
the  defendant,  and  need  not  be  negatived  by  the  plaintilTin  his  deolaiatioD. 
Bart  V.  Cleis,  8  J.  R.  41. 

That  part  of  the  6th  section  of  the  aot  which  dedares  that  "  the  slave  ax- 
ported,  or  attempted  to  be  exported,  shall  be  free,'*  does  not  operate,  unless 
the  master  or  owner  is  conoei  ned  in  the  exportation ;  but  in  case  of  a  stFSDger 
or  third  person,  acting  without  the  knowledge  of  the  owner  of  the  slare,  the 
only  penalty  is  the  forfolture  of  $2ftO.    Id. 

A  certificate  of  manumission,  given  to  a  slave,  to  take  effect  on  the  death 
of  the' master,  irrevocable,  is  valid.    In  As  earn  of  Tbm,  6  J.  R.  366. 

And  if  the  master,  for  a  valuable  oonsideration,  during  his  lifetime^  seUa 
and  delivers  him  to  a  third  person,  he  will,  notwithstanding,  on  the  master^ 
death,  be  entlUed  to  his  freedom.    Id. 

•If  the  owner  of  a  slave  giro  a  written  promise  to  msnumit  him  after  • 
oertatn  number  of  years,  on  condition  of  his  faithfUl  service  during  thai 
period,  it  is  a  conditional  manumission,  obligatory  on  the  master,  and  of 
whksh  the  slave  may  avail  himaeli!  on  the  performance  of  the  oondittob 
KiMaaB  V.  Fldti,  7  J.  R.  324. 
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Link  ▼.  Benner. 

I  -  -  -  —  — 

An  ftgreement  between  A.  and  B.»  by  ^iob  A.  put  to  eerrioe  to  B.,  in 
(his  state,  a  slave  owned  by  A.,  and  whom  he  had  brought  into  this  states 
to  continue  in  such  servioe  until  the  parties,  or  their  executors,  should  mu* 
tually  agree  to  annul  the  agreement,  is  a  sale  within  the  act  of  32d  of  Feb* 
ruary,  HAS,  prohibiting  the  sale  of  imported  alayea.  StMe  ▼.  Eiichcodk,  t  J. 
C.  79.    &  a,  affirmed  in  error.  Id.  468.  * 

But  that  act  does  not  extend  to  persons  noting  in  a  representatire  capacitj 
as  executors,  Ac.,  and  not  as  ownersi  or  agents  for  the  owner,  so  as  to  sub- 
ject them  to  the  penalty,  and  render  the  slave  free.    Id. 

When  a  sum  of  money  is  paid  in  m  neighboring  state,  to  a  master,  npoa 
the  manumission  of  bis  slave,  whioh  slave  immediately  tberealUr,  and  with* 
out  knowing  that  she  is  free^  binds  herself  by  indenture  to  serve  the  persoa 
so  paying  for  her,  twelve  years,  and  is  thereupon  brought  into  this  state ; 
this  is  an  evasion  of  the  statute  prohibiting  the  importation  of  slaves.  JhMt 
▼.  Aaen,  A.  S.  P.  94. 

Previous  to  the  statute  of  8th  April,  1801,  s.  24,*  o.  188,  a  parol  manmnia> 
•ion  was  sufficient ;  but  since  the  pasalng  of  that  ad^  some  certificate  or  la* 
•tmment  in  writing  is  necessary.    A.  N.  P.  89,  n.  a. 

A  manumission  does  not  rest  upon  the  principles  of  a  contract  depending 
on  a  considecation,  but  it  19  an  act  of  benevolence,  sanctioned  by  the  statute 
•and  made  obligat(»7  if  In  writing.    lb.    N.  Y.  Dig;,  vol  4,  p.  1162, 9i  teq. 
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Jn  an  action  for  words  spoken  of  an  iltomey,  the  dedaration  must  allefe  a 
opflsfKtum  respecting  his  profossioo,  or  it  will  be  fiital  on  n  motion  in  arresl 
of  judgmeoi[l]  So,  if  two  gravamina  be  stated,  one  of  which  affords  us 
cause  of  action,  and  entire  damages  be  given,  Judgment  will  be  arrested. 
It  does  not  seem  to  be  actionable  to  say  at  the  time  of  election  of  e  oa^  . 
date  for  a  seat  in  the  legidauue^  thtX  he  has  been  seen  drunk  and  asleep 
in  the  assembly  room,  and  is  nnflfe  to  be  a  mem^. 

Case  for  words  spoken  of  the  plaintiff  in  his  character 
of  attorney,  and  member  of  the  legisUtare. 

[1]  In  an  action  for  libel  or  dander  it  shall  not  be  neoessaiy  to  state  in  the 
eomplaint  any  extrinsic  Ikcts,  for  the  purpose  of  showing  the  appUoation  to 
the  plaintiff  of  the  deikmatory  matter  out  of  wUoh  the  cause  of  action  aroMi 
See  Code^  1862,  s.  164. 
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GilbflrtT.  Field;  " 

The  deckration,  afber  the  formal  iotrodactory  matter  of 
good  ftime,  fta,  without  alleging  any  colloquium  respecting 
the  profession  of  the  plaintifiT,  stated,  with  the  proper  tnnu- 
mdotf^ft)  tdiat  the  defendaat  had  said  *'  I  have  frequently 
seen  him  as  drunk  as  a  coot  in  the  assembly  of  thia  state ;, 
in  the  assembly  while  a  member  thereof;  that  he  was  un- 
fit for  a  member  of  the  assembly,  and  if  his  character  were 
koewn  to  the  electors  of  the  county  of  Columbia^  they 
w^irld  not  elect  hira  to  represent  them  in  the  assembly ; 
ibr  during  the  last  session  of  Ae  assembly,  and  while  a 

member  thereof,  I  have  seen  him  a  number 
[*SSO]    of  times  come  into  the  assembly  room  *and  Ml 

asleep  therein.  That  he  was  unfit  and  unqualified 
td  be  a  member  of  the  assembly  of  the  state  in  the  legisla* 
tuie,  for  I  have  frequently  seen  him  drunk,  and  unfit  fot 
any  business.'^ 

Woodworthj  for  a  variety  of  reasons,  but  principally  for 
want  of  a  colloquium^  and  because  the  words  were  not  in 
themselves  actionable,  argued,  that  the  judgment  must  be 
arrested 

W.  W.  Van  Nm^  eontim 

Lrmroeioir,  J.,  delivered  die  opinion  of  the  courts  la 
arrest  of  judgment  several  objections  are  taken  to  the  de- 
olaration,  two  of  which,  according  to  decided  cases,  are 

That  it  should  appear  either  from  the  words  themselves^ 
or  from  the  pleadings,  or  be  clearly  intended,  that  at  the 
time  of  publishing  the  words,  there  was  a  colloquium  con- 
ceming  the  profession  of  l^e  party  of  whom  the  slander  is 
uttered|  has  been  long  and  repeatedly  settled.    Nor  is  this 

(a)  An  iMmaidd  wilt  not  fUpplJr  ft  eoOoquium,  but  if  there  be  a  eoOofmmm 
■affldeni  to  point  the  application  of  the  words  to  the  plaintiff  end  ihej  b« 
■poken  malidoualj,  judgment'  mnat  be  given  fbr  him.  JAmdaey  t.  iSbAA^  T 
Johni.  Rep.  369. 


HBW  YORE,  HOYE^BBB^  1806.  ggO 

*"  GUbert  t.  Field. 

form  of  declaring,  if  it  comport  with  the  fact^  more  diffi- 
cult to  pursue  than  the  one  which  has  been  adopted.  If 
from  the  words  here  it  may  be  inferred,  or  intended,  as  we 
think  it  may,  that  there  was  a  discourse  concerning  the 
plaintiff's  fitness  for  the  office  of  member  of  the  legisla- 
ture,(a)  the  declaration  is  entirely  silent  as  to  any  conver- 
sation about  his  professional  character ;  and  as  his  injury 
on  this  score  forms  a  very  essential  part  of  the  gravamen, 
and  the  damages  are  entire,  a  coUoquium  concerning  his 
profession  was  absolutely  necessary.  [1]  For  this  omission 
judgments  have  been  arrested,  or  the  plaintiff  in  other 
stages  of  a  suit  defeated  of  his  remedy.  The  reason  as- 
signed for  the  rule  is,  that  unless  the  words  appear  to  be 
spoken  concerning  one's  profession,  office,  or  trade,  he  can- 
not lose  or  be  discredited  thereby.  If  this  be  thought  by 
some  not  very  satisfactory,  it  would  be  too  much,  with- 
out showing  its  palpable  absurdity,  to  shake  so  many  au- 
thorities by  permitting  a  looser  mode  of  declaring  at  this 
day.    Judgment  must^  therefore,  be  arrested. 

(a)  Acxsording  to  the  English  decisions,  de&matoTj  words  which  are  action- 
able in  themselves,  are  not  the  less  so  because  spoken  of  a  person  who  is  a 
candidate  for  a  seat  in  parliament  Harvey  v.  Astky^  1  K.  B.  47.  See  Hop- 
hina  T.  Beadlt^  1  Gaines'  Rep.  348. 

[1]  To  maintain  an  action  for  words  spoken,  on  the  ground  that  thej  were 
injurious  to  the  plaintiff  in  his  business  or  occupation,  the  words  must  relate 
to  his  business  character,  and  must  impute  to  him  misconduct  in  that  oha- 
iMter.    Irdaohd  ▼.  M'Qarviah,  1  SandC  166. 
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PRINCIPAL   MATTERS. 


A 

*  ABANDONMENT. 

8m  LnnBiJMOi^  S,  9, 11. 

ABATBKSNT. 

8m  Ejictiixnt,  3.    Flba  and  Plea]>- 
iHO,  1,  5.    FuLona^  23. 


ABSENT  AND  ABSCONDING 
DEBTOBa 

8m  TRkonOMt  88,  93. 


.     AOCOQNT  OUERENT. 
Sm  Ihbuiuxcb,  10. 

ACTION. 

1.  An  action  wiU  not  lie  before  one 
JoBtloe  to  iMover  back  ibe  amount 
of  a  fine,  imposed  on  a  witneas  by 
another  Justice  for  a  contempt,  in 
n  suit  before  him.  'Moan  y.  Ames, 
170 

Sm  Ahdials  Fshji  N atubjb,  1.  Dkvt, 
1,  3,  Qui  Tam  Acnov.  Bjul  Ac 
noN&  Trbspass,  1,  3,  i.  Water- 
oousss,  1.    Words,  1. 

Vol,  m.  S7 


AOnONABU  W0BB8. 
8m  ABBmilTZON,  1.     Wmmi  1 


ACTION  ON  THB  CASE. 

Bm  8Kf*0lTy   1. 

ACTS  OF  THE  LEGIBLATintB 
CONSTBUBD  AND  EXPLAINBD 

1.  Act  authorizing  the  arrest  of  sMpa 
or  yessels  for  debts  cootraeted  iy 
tiie  master,  owner,  or  ootts^piM^  38 

2»  Act  granting  relief  to  persons  claim- 
ing titles  to  lands  in  the  conntiM  of 
Cayuga  and  Onondaga,  63 

3.  Act  relative  to  the  money  of  ao- 
oount  of  this  state^  84 


4.  Act  of  attainder  of  1783, 


137 


6.  Act  to  lay  a  duty  on  strong  liquon 

and  for  regulating  inns  and  taTems^ 

137, 187 

6.  Act  limiting  the  period  of  bringing 
claims  and  proaeculioQS  against  for- 
feited estates,  197 

.  Act  for  the  inspection  of  floor  and 
meal,  S07 


810 


INPBZ. 


t.  Act  Mthofinng  praoBedingi  agtinat 

absent   and   abeoonding   dftbtonii 

267,  3S3 

9.  Act  to  regnlate  higfawaj%        269 

10.  Act  for  the  relief  oT  d^bton  with 
respect  to  the  hnprisoaoiaDt  of  tkeir 
persona^  S67,  274. 

11.  Act  of  1798,  respectlDg  nt^rn, 

826 

12.  Act  of  April,  1801,  respecting 
daTe%  326 

IS.  Bepealkv  Act  of  AprO,  1801, 326 


ADJO0RKMENT. 
See  Piuonoi^  16;  78. 

APPIDAVIT. 

See'PBAOnd,  4, 14, 16, 19,  28, 34,  37, 
39,  40,  41,  46»  48,  66,  67,  62,  83. 
Ymaamn,  1. 

AaENT. 

1.  A  goTemment  agent,  though  known 
to  be  such,  oootnctiog  for  things  for 
the  use  of  government  will  be  per 
•ooaUj  liable  on  his  contract,  unleBs 
be  make  it  in  bis  oiBcial  character, 
on  account  of  government,  and  the 
nartj  contracted  with  appear  to 
AATe  looked  to  government  alone  for 
oompensaUon.    Sh^fiMr.  Wabon, 

69 

See  IrouBANOi^  10.  Piuono^  16,  37, 


AGRBBUBNT. 

SeeCoNBiDuuTioir,  1.  PRjLono^  46, 
47,49. 


AMENDMENT. 
See  PBAonoB,  6,  20,  66^  71. 

ANIMALS  FERJS  NATURE 

.  Pursuit  alone  gives  no  right  of  pro- 
perty in  animals  farm  nahnnBf  there- 
fore, an  Action  will  not  lie  against 
a  man  for  icilling  and  taking  one 


pursued  by,  and  in  yfew  o(  the  pe^ 
son  who  originally  found,  started 
chased  it,  and  was  on  the  point  of 
seising  it  Occupancy  in  wild  ani- 
mals can  be  acquired  only  by  pos- 
session, but  such  possession  does 
not  aigiii^  manucaption,  though  it 
must  be  of  such  a  kind  as  by  snares^ 
nets,  or  other  means  so  as  to  cir- 
cumvent the  creature  that  he  can- 
not escape.    JPoardon  v.  jRm^    176 


APPBABANGB. 
See  Emo^  1.    TsLAonfm,  14 


ARfiTTBATIOK. 

.  A  submission  to  arbitrators  is  a 
good  consideration  for  a  note.  If 
m  an  action  for  words,  the  matter 
in  dispute  be  left  to  arbitrator^  it 
cannot,  in  an  action  to  recover  a 
sum  they  award,  be  shown  that  the 
words  were  not  actionable.  Ship' 
hardr.  Watroua,  166 

.  The  guardian  of  an  infant  may  sub- 
mit to  arbitrators  on  behalf  of  his 
ward,  and  a  performance  will  be  a 
bar  to  a  suit  by  the  inliuit  when  of 
age.     Weed  y.  MOts^  263 


ABaUHBNT. 
See  Praotioi^  46,  72,  73. 

ARREST  OF  JUDGMENT. 
See  MiBBioiTAi^  1.    Wobdci;  2. 

ARREST  OF  SHIPS. 
See  Ebbob,  1. 

ASSUMPSIT. 
See  PiXA  and  PLBADora,  1. 

ATTAINDER. 

.  A  conviction  under  the  act  of  at- 
tainder passed  in  January,  1783,  if 
after  the  signing  the  preliminaries 
of  peace,  is  void.  Jaekacn  t.  IAm- 
mm,  137 
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ATtkOBUSST. 
8m  Bsbob,  1.    PKAonci^  64,  88,  S3. 

ATTORNBT. 
Sm  PSA<mci^  If,  88,  67,  89,  76,  88. 


AYEBAGB. 

8m  iMBTAWSl^  8. 

ATERlfHHT. 
SMDm,  1  Bbbob,  1.  ImoKAVOB,  7. 

AWAEIX 
8m  TRkcnos,  44.    ARsmunov. 


BAILu 

Sm  Bbbob,  1.    FBAonai^  11, 18, 60, 
68,  92. 


BAILMENT. 
8m  PRA^onoi^  74. 

BAB. 

See  ABBiTBATioir,  1  Dkmubrbb,  3. 
IvsoLyBirr  nnd  Insglvbitt  Law,  1. 
Pbaotior,  74.    PBOJOflBOBT  Note, 

1.     WOBOfl,  1. 

BARBATBT. 

8m  iBBUBAlKai;  1,  6. 

BILL  OF  BXCHANGB. 

L  If  the  drawM  of  a  bill  be  ia  pnri. 
nerahip  with  the  drawer,  who^  with 
abotber  person,  constitutes  a  dis- 
tinct house,  a  promise  by  such 
drawee,  after  arrest^  to  pay  tlie 
bill  which  he  had  before  refused 
to  accept,  is  no  evidence  that  he 
ii  one  of  the  house  under  the  style 


of  which  the  bill  Is  drawn,  thmnli 
the  sifmatare  be  in  the  name  of  ut 
drawM*s  partner,  **  and  Go.,'*  there* 
fore,  on  such  promise,  an  aotloB 
cannot  be  maintained  against  sooh 
drawee,  m  drawee     Bogtrt  tmi 


BLOOKADE. 
8m  Ibburavoi^  10. 

Boin>. 

Sm  iBTEBBsr,  1.    SHBBivr^ii  Saui^  L 

BBAINE*S  PATENT. 

1.  Brain^a  patent  is  bounded  by  the 
line  of  the  manor  of  R 
Jadt9(mr,  Wood^  118. 

BBEACH. 
8m  Ck>TBtf  amt,  2. 


CAPIAS  AD  SATISFACIBNDUIL 
Sm  ExBounov.    PBAonoi^  82. 

OABBIEBS  AND  GABBIAGB. 
Sm  DiJLiaxB,  2. 

GASES  FBOU  COMliON  PLBAa 
Sm  PBAonoB,  77. 

GATSKILL  PATENT. 

1.  The  first  pUifn  in  the  OaiaUB  pa- 
tent is  not  at  the  Junction  of  the  Gat- 
slclll  and  Kateralciil,  but  coramenoM 
at  Catffkill  church.  The  four  milM 
from  the  plains  mentioned  in  tbo 
Gatslcill  patent,  are  four  milM  doe 
north,  south,  Ac.,  from  the  northern, 
southern,  Aa,  extremity  of  the 
plains,  ut  9emb.  In  running  oat  a 
patent,  a  line  northward,  Ao,  meaM 
a  line  due  north,  Ao.    Where  a 


fUt  UXNOL 

mst  is  tmovptiUt  oTtwo  ooottroo- 
Qwi%  that  whlob  is  moet  bvomble 
Tenuaeia  ia  to  Im  Adopted 


CBRTATNTT. 
BeePBAonc^  74.    Plba  AMD  PlUiAZ>> 


CBRTIFICATBL 
SeeTHHnuM^l 

CERTIOBARL 

L  In  a  cfvil  sdt  a  eerfamrito  an  in- 
Ibrior  ooart  remoTee  in  jii4gment  of* 
Uw  the  reoord  itaelf,  with  the  oro- 
eaedingB  in  the  aaine  stage  as  thej 
were  below,  therefi^re  they  need 
not  be  cocnmenced  de  nova,  but 
nrast  go  on  from  the  last  pleading. 
Wofft  T.  Ofrton.  86 

8aa  JusnoB  and  Juotios'  Ooubt. 
PBAonci^  6,  9,  35,  82.    BiTUXir. 

OHAKCBRT. 
MmDmXfh   JuBiiDioiMMi,  1 

GHABACTEIL  ^ 
BmWnsimtoEt  X    PiA0iiai,8i. 

GHABTEB  PABTT. 
See  iKSUBJLVOi,  8. 

GIBGXJIT. 
See  FBAcnci^  8,  88,  43,  44. 

GUT  07  KBW-TOBE. 
See  lLkiOR'8  OofUBf ,  1. 

OOHFIBICATIOH. 
See  TBSBPiat,  6. 


OOLLOQfnJJM. 
See  VfoBim,  I,  2. 


COMMISSION. 
8m  PfeAimcs,  21^  tfw 

COMMia3I02fBRa 
See  Plubcnci^  48l 

COMMON   BAIL. 
SeePftAoncs,  11. 

COMMON  PLBAa 
See  PBAonoi^  17.    8sT-0r7,  S. 

CONCBALMBNT. 

See  iHsinuirG^  4. 

OONSIfWRATIOH. 

1.  If  two  oonaiderationa.  both  of  which 
are  good,  be  alleged  as  the  ground- 
work of  a  specicrl  agreement,  re- 
duced to  writing,  botli  moat  be 
proved  as  laid,  tliOQgli  the  iastro- 
mentsaj"  for  value  received."  Lou- 
mi^  T.  MKitt^,  S88 

See  Ahbtteatiok,  1.    PRAonoi,  74. 

PBOMI880sBT   N011^    4.     SBIBIFBf 

Sals.  1. 


OONSiaNOK.  CONSIONEB,  CON- 
SIONMENr. 

See  JsmauMoa,  10. 


CONST&UCIION  OP  8TAOTTB3. 

See  AofB  or  ns  ImuBLAnm  Oov* 
SntUBB  AMD  BxFLAinao. 


CONSTBUOriOK  OP  PATBHU 
See  PAniiBm 


IBTDBX 


<lt 


OOSTBMPT. 
SeeAuiKW^L 

COVTIVITANGB. 
8m  PBMmoi^  t9. 


OOMTBAOT. 

8m  Aom;  I.    Dajuqm,  S.    Plba 
«i4  PuAoiva,  6.    P&ioticb;  93. 


covnonov. 

See  ATTADrDEB,  L 

OOKK. 

Bee  TmuBijro^  6. 

oosm 

SeeOoTurAirr,  I.    DAUAaES,!.   Eb- 

■0B»     I.     iMSmUHOB,    9.      JUBZS- 

Bionoir,  2.    Pbaotxcb,  6,  13,  15, 
S3,  31,  S3,  3tk  36,  42,  44,  49.  62, 

63,  64,  65,  60,  62,  64^  71,  75,  82. 
Ykbdiot,  3. 

COUNSEI.. 
See  Pbachoi^  38,  M,  38. 

OOtJHT. 
See  BBRnuBR,  I,  3.    PEAcnoi^  6L 

WOBDI^l. 

OO0BTa 
See  MatobM  Oocbt,  !• 

COYKSTANT. 

t.  tTnder  a  eovenaot  of  ownership, 
•eisio,  power  to  sell,  and  for  peaoe- 
•Ue  aifloyanfit,  If  the  fondee  be 
•vkM,  Im  eao  recover  only  lAie 
indue  ofttie  laad  nt  the  time  of  the 
IWTLhaao,  wiiii  incereit  for  ao  kung  a 
Mbm  aa  he  paya  mmm  profile,  and 
tte  eeata  of  Uie  ejeotmpnt  broaght 
bis,  baft  Mi  tboee  of  She 


aetfcm  fcr 


piote. 


Ill 


3.  Uader  a  «rrewnit  ttoC  te  oat  iMod 
b«t  kom  hoda  "then  cleared,  or 
wliioh  aboold  Uiereafter  be  deared," 
if  the  bveach  beaaaigned  hi  CBttine 
ea  landa  which  tiie  defendaBft  had 
BOi  cleared,  it  ia  bud,  aa  they  might 
have  beea  eieafed  bjr  othera. 
nedwtU  w.  SMe,  160 


1U1CAM& 

1.  Wherever  deaiagea  are  ghFe%  eoihl 
foUew  bj  the  atrttuftcand  theve^ 
■eed  nei  be  thvad.  Brown  t. 
84 


3.  ir,  in  ooneequeace  of  a  breach  of 
contract,  ia  not  tranaportiog  good% 
thejr  be  taken  by  the  preprieloca 
and  sent  by  anof lier  conveyance^  hi 
the  counie  of  which  they  are  loat| 
damagea  cannot  be  recovered  for 
their  value  aa  at  the  port  of  deatina- 
tion,  nor  wiU  they  be  allowed  for 
hitereat  loat,  in  oonjiequeoce  of  not 
being  in  caali  at  tlie  time  when  thev 
otherwiae  would  have  been  aoic 
Smiik  ib  Jkhmaier  v.  Biehard$e% 
319 

See  Ebbob,  1.    Plba  and  PLBADara^ 
4, 6.    Pbaoticb,  81, 93.    SBT-Orr, 

L     WAtlBeoCBB^  L     VOBBDfl^  1 


DEBT. 

L  Debt  wis  lie  on  a  deeraeof  a  court 
of  chancery  in  a  aiater  atate,  if  it  be 
aimply  for  ilie  pavment  of  a  aom  of 
mon^  by  the  defendent,  without 
any  acta  to  be  done  by  tJie  plaintiit 
And  if  Uie  decree  be  for  the  pay- 
aaent  of  one  groea  aurn  to  aeveral 
peraona,  tliough  their  proportiooa 
be  previoualy  apeuifled  the  action 
nay  be  joint,  and  ia  the  moat  ap- 
propriate form,  Mt  temb,  FM  db  La 

«NW  Va   ^^Stfft9i  SS 


3.  Under  the ''act  fir  thai 
of  flour  and  Bieal,*' en  aoeh  M^  aa 
ia  porehaaed,  naBaCacturad,  at^bip' 
pad  forexportataoo,  do  the  peoaMea 

attadi,  and  if  an  inapectoi^  witibeot 


614 


nrDEL 


bthig  reqnetked,  hMped  Agtinat  the 
win  of  the  proprietor,  tboogh  erery 
eesk  be  de/^dent  in  weight  tod 
Ideelj  tared,  debt  wiU  doI  lie  for 
the  peneltiee  QDleai  it  be  averred, 
er  appear,  that  the  floor  or  meal 
waa  intended  fiirexportalioa  F^tHm 
T.  Ooim,  sot 

BeaSrATimiv  L 

BEBTOBa 
8at  AmHT  and  Aiwonyore  Dmon 

DBCLABATION. 

SaaOouxT.'  OonvAirr.  1.  DncuB- 
UB,  t,  Plba  and  PLBiDoroi^  S, 
4,  6.  PBAOnoi,  59,  81,  83,  89. 
PioiaaiOBT  Kan^  8.  YiXDior,  8. 
WOBM^  li  S. 

DSOBSB  IN  GHAKGIBT. 
See  Dm,  1. 


DEFAULT. 

FEAcncn,  13, 14, 18, 17, 18^  88, 
49,  63,  68,  60,  86. 


DEFSNOB. 
SeaFBAonci^l4,19,33,63. 

DBLAT. 
Sm  Pbaotioi,  19. 

DBIJYBBT. 
See  TiLUvsiTn,  1. 

DEMUBBEBw 

L  II  thqre  be  one  good  ooont,  and  a 
demarrer  pxxim  to  the  whole  deda- 
ntioti,  jiidgix>^i]l  win  be  for  the 
plain  tiff,  Dioagh  a  tpeeial  oanae  be 
aaii^edf  which  ie  applicable  to  onlj 
cm«  i>r  Uie  <x»uDta.  WMbuy  ▼. 
Ov^,  89 


3.  Wbera  the  dedaraCioo  conaiili  of 
two  coaotfl,  *ODe  frood.  and  the 
other  bad,  if  to  tlielaiier  be  pleaded 
an  inaoflOicieDt  bar,  goin|^  to  tbf 
whole  cauae  of  action,  to  which  the 
plaintiff  demnrB,  itUI  be  will  be  en- 
titled to  judgment  on  the  ooont 
which  iagood.    Wmd  w,  SadthdBr, 


Sea  FHTOLOOi 

and  PLB^DOfos. 


Piu 


DBMUBBEB  TO  EYIDKNCBL 
Sea  PSAonoi^  88. 

DSPOSITIONSw 
SeePKACTfGi^  401 

DEVIATION. 
See  iKBVBAScai^  &. 

DI800NTINUANCSL 
See  PBAonci^  86. 


BJBOTMENT. 

1.  In  e|eotment,  by  a  pordiaaer  iradflr 
a  sheriflTa  aale,  againat  the  debtor, 
who  reAiaaa  tq  gii^e  op  the  poaaea 
aion,  the  defendant  cannot  ahow 
title  in  another,  for  the  plaintifr 
oomea  into  exactly  aoeh  aetata  aa 
the  debtor  had,  and  if  it  waa  a  te- 
nancy, the  plaintiff  will  be  tenant 
alao.  and  eatopped  in  a  aoii  by  the 
landlord  from  diaputiog  hia  right  in 
the  aame  manner  aa  the  original 
tenant,  who  beoamea  quad  tenant 
at  win  to  the  porchaaer.  •^Kbon 
T.  QrahanL  188 


X  If  an  ^{ectment  be  bvoogbt 
the  atatote  of  the  38th  of  Harah, 
119t,  within  the  five  yeara  thereby 
limited,  and  it  abate  by  the  death 
of  the  defendant,  who  diea  after  the 
five  years  have  expired,  wheHwr 
another  aetioo,  iboc^X  inatilQlid 


INDEX. 
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directly  afbr,  «n  be  muntaiDed, 
fiMBTfi.    Jaekiony,  Barton^        197 

8ee  Attajndbr,  1.     Ooykvast,  1. 
PRAonoi^  3, 62, 6i,  67.    SHiBm'B 


BM5ARQ0. 

See  iKSUBAlTGi^  8. 

EQurriBS. 

See  PABnfxasHip,  1. 

BBBOR. 

L  !(  mder  the  \kw  authorizing  the 
erreet  orebipSi  the  rendenoe  of  the 
owner  be  put  in  i»ae  and  found 
against  Mm.  it  oanoot  be  urged  for 

'  error  that  the  declaration  did  not 
avefthe  owner  to  be  a  noa-realdent» 
nor  that  the  jury  aaseflsed  damages 
beyond  the  amount  of  the  bills  an- 
Moced  tothedeclaeation,if  tbeeom 
be  within  the  damages  laid;  nor 
that  costs  be  given ;  nor  that  the 
Judgment  is  against  the  Teasel 
"  that  she  remain  liable,"  fto,  nor 
that  the  Tcotlict  is  rendered  upon 
issues  Ukett  to  pleas  put  in  by  the 
owner,  who  had  neither  entered  au 
appearanoe,  nor  filed  bail  Ship 
jitoiey  T.  FUtKptahtk,  98 

OeeJuBiSDioTiDir,  8.  MiBBaoiTAL»l 
Plia.  and  PUADXif g^  4  Psionoi, 
86,  78,  78,  81,  86.  Yuaaoi^  3,  3, 

ESTOPPEL 
^SeeEnoncni^l. 

ETIDraOB. 

L  Parol  evidenoe  is  not  admissible  to 
Bhow(h>m  circumstances,  that  the 
sum  expressed  in  a  receipt  of  36 

-years'  standing,  was  continental 
money,  and  therefore  amounted  to 

^  leas  than  the  yalue  expressed.  A 
payment  for  which  a  receipt  is 
given,  to  a  person  in  his  own  name^ 
Si  eridenoe  of  a  payment  on  his 
own  account^  and  that  it  was  not 
made  on  account  of  a  debt  due 
thm  him  and  another,  though  there 


do  not  appear  any  directions  to  ap- 
ply it  to  the  separate  account,  espe- 
dally  if  such  payment  be  for  the 
exact  amount  of  a  balance  due  from 
himseli;  and  would  overpay  the 
joint  debt    Robert  r.  Gamte,     14 

3.  In  an  action  charging  the  defendant 
with  fraud  from  mere  dieumstanoea 
evidence  of  general  character  is  ad- 
missible.   Ruan  V.  Ftrry,         120. 

See  BniL  or  Bxohakoi,  1.    IjrauB- 
AHOI,  1, 1    Praotigi,  80.    FW>> 
Hon,  6. 


BZGHANaB. 
See  PsiLonos,  74. 

EZEOUTIOH. 

See  Eja^nnarr,  1.  PBAonon,  8^  30 
QasBsrfa  BiuB,  L  TsisPAflfl^  3, 
4,6. 

IXEGUTOB. 
See  JOTHDnmog,  h 

EXOUSE. 
See  PBAOira^  34. 


FAIfffl  DIPBISONICENT. 
See  P&iOTiOE^  20.    TBBSPAflfl^  4,  ftp 

FIEBIFACUa 
SeeExxoonov. 

IIKE. 
SeeAonoi^l 

FLOITB. 
See  Bnt^l. 
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nfjwu. 


fOBOlBU  BNTRT  AKD  DB- 
TAINHa 


fORBIGN  JUBT. 
Am  PBAono^  Sfiw 

FRAUD 


,  1  XxsokAMca,  If  4. 
Just  uid  Jumom,  L  ftonr's 
flAU^  1.    T&uramj,  1. 


FRBiaHT. 
See  ImuBANOi^  S,  8. 

VBIYOLOUS  Dl^MURRBa 
Bee  VRAxmcE,  19,  43. 

1T7&THSB  TQCB. 
See  Pkionoii^  11. 


0BNSRAL  AYERAGB. 
Seelrainusai^  8. 

QSNifeRAL  ISSnXL 
See  TRJiCncE,  9,  23,  70,  89. 

QOYERNICEHT  AGBOT. 
JBeeAenrr,  1. 

GRAIK. 
See  iHsusAVOi^  6. 

GRAND  ASSIZB. 
See  pRAoncn^  84. 


GRANl 
See  GAToaui  PifBi. 

GUARDIAH. 
See  ABBrauLnov,  S. 


HUDSOirS  RIVXR. 
8eeRiTxi& 


BffDiOTlClOIT. 
floe  PkAonoi^  ML 

ncDORSKR,  nrDORsm^  Axn>is* 

DORSBMBNT. 
See  P«»nB08;T  Hoo^  4|  8. 

nrFAHT. 


See  AnmAaom,  8. 
Nan^  6. 


IN9BRXKCB. 

See  iRSBDioorL 

IKKS. 

S66  PSJLC:^I0H  89,  81. 

IKQXnBT. 
See  yjTwB  09  Svqobrv 

DTQUBSr  AND  INQUlSiTlQH. 

1.  ttvDjw  mix  with  8  ftof  0(1  A 
writ  of  inqoirj,  the  inqobitioii  irill 
be  eet  telde^  each  party  {Mgrisg  bis 
own  ooite.     Wood$  r,  Bartf       98 

See  PftAoraoi^  18.  88. 


TSM3L 


81T- 


INSOLYBNT. 


Bat  FBAflTIOB,  2%. 


OraOLYBNT   AND  INSOLYBNT 
LAW. 

1.  A  difldiarge  under  the  ineolTeDt 
kw  of  another  eute  is  no  berlo  a 
wiit  here,  by  a  dtiaen  oTtbia  state. 
ftir  ft  debleoiitraeted  witbki  it^  and 
who  haa  not  ooine  in  under  the 
proceedings  under  the  inaoWent 
Mt  Vm  Am^A  t.  Foil  Andab^ 
154 


INSPBOriON. 
fieeDiM^  1. 

XNTBNDMSNT« 
flee  PiAonoi^  28,  89.    PamncF- 


INTBBBST. 

L  Interest  aaaj  be  recovered  bejrond 
the  penaltj  of  a  bond.  But  whether 
U  abaU  be  sot  or  not,  ia  matter  of 
kw  arlaiiig  from  the  facts,  and 
therefofe  kir  the  determination  of 
the  oourt,  not  of  tlie  jiuj.  Ao> 
knowledgtng  n  bond,  and  apolo- 
fizhig  for  not  paying  it,  ate  dream- 
atanoea  to  rebut  and  destroy  the 
presumpiion  arising  from  not  pay- 
iog  interest  for  U  years.  Smtdes 
T.  £kfoghiaimg,  48 

I.  Interest  sM\y  be  reooTsred  under  a 
count  for  moosy  had  and  rsoeired. 
iVow  ?.  £arb0rf  S66 

8se  DAMAon,  S.  Ixw<nuK(m,  9, 10. 
PBOMxaaoBTNon^  2.  iPRikonoQii^  7. 


INSUBANOB. 

1.  ITnder  a  count  nTerring  a  loss  by 
the  barratry  of  the  master,  it  is  not 
incumbent  on  the  assured,  to  prove 
that  the  master  was  not  the  own- 
er. It  muat,  if  relied  on  as  a  de- 
fenoe^  be  shown  by  the  nnde^ 
writar ;  a  fraoduknt  sale  and  pur- 
>  by  the  maater  of  a  vessat  will 


BOt  cOMtitnte  Mich  an  ownerdiii^ 
as  to  aflbrd  a  defence  to  a  dalm  for 
a  loss  by  his  barratry.  A  pefton 
contracting  and  dealing  with  a  mas- 
ter who  liad  purchased  in  bis  own- 
er's vessel,  in  bis  capacity  of  mas- 
ter, may  recover,  under  a  count  for 
barratry,  a  loes  occasioned  bytho 
fraudulent  ooodoct  of  auch  rno^r. 
atemkai^  v.  Oydetk  1 

3.  By  a  valued  policy  on  frdght  *'  at 
and  from''  one  port  to  another,  and 
^at  and  from  thence"  bade  to  the 
origtoal  port  for  which  a  premium 
Is  paid  double  to  that  which  would 
be  demanded  for  the  outward  voy- 
age^ the  freiglit  to  the  full  amount 
of  the  valuation  Is  covered  on  each 
voyage,  and  tlie  insured,  in  case  of 
capture  on  the  return  voyage^  ia 
entitled  to  recover  t()e  fall  amount 
of  his  policy ;  witliout  making  any 
deduction  for  the  freight  received 
on  the  outward  risk.  On  a  valued 
policy  on  freight,  if  there  be  an  in- 
choate right  to  some,  and  the 
transaction  bonaflde.  the  value  caa- 
not  her  inquired  into.  If  a  ship* 
owner  hware  hia  veeeel  and  freight 
with  two  aets  of  utiderwriten^  and 
on  a  capture  abandon  flnt  to  thoae 
on  the  vessel,  and  then  those  on 
the  freight,  after  which  he  recdves 
60  per  cent,  of  Ihs  cjaim  on  the  un- 
derwritere  on  the  vesad,  and  in 
payment  of  the  other  50,  takes  an 
aaatgninent  of  tlieir  righta  in  the 
vessel,  iM  will  be  entitled  to  re- 
odve  the  freight  which  they  would 
have  been  entitled  to,  and  to  re- 
cover in  his  own  riglit  from  the  in* 
surera  of  the  freight  tlie  fii!l  amount 
of  hia  pdiey,  deducting  the  pro 
rata  frdght  earned  previous  to  the 
abandonment  in  the  voyage  on 
which  captured.    Jkkvy  v.  BaUet^ 

18 

8.  Under  a  policy  on  frdght  the  greea 
anMunt  is,  on  a  total  loss,  the  sum 
to  be  recovered.  Skvena  v.  The 
CbJMnAtafi  JniwiflNOB  Cbn^Nmyi  43 

4.  If  the  information  of  the  loss  of  a 
vessel  be  known  in  a  pkce  early  in 
the  morning  of  the  day  on  whidi  * 
policy  is  aflbcted  at  noon,  it  is  noi 
proof  of  fraud  in  the  underwritten, 
though  it  be  brought  by  aome  of 
the  orew  of  the  ahip  insured.  If  it 
do  not  a|^»ear  that  they  had  been 

If  it  be  doQbifol  whether 


•18 


XMNO. 


a  oommmiicatioQ  m  to  tiM  time  of 
a  TeneFt  eatliDg  hna  been  made,  a 
new  trial  will  be  ordered  to  aaoer- 
tain  that  faeti  especmlly  if  from  the 
amount  of  preminm  it  may  be  io- 
ferred  that  it  wee  not  dolj  itated, 
but  ahoald  circumataaces  render  it 
difficalt  to  eetabliah  on  the  aecood 
trial  tlie  bcu  pfored  on  the  6rat, 
the  order  for  the  aecond  will  be  on 
condition  of  admitting;  tboae  fiuite. 
LMmgtton  V.  J)tk^lddt  49 

6.  If  an  aMQfed  be  appriaed  by  his 
matter  of  hia  puraulnf^  another  voj' 
age  tlian  that  ioaored,  on  which  he 
baa  been  aent,  and  do  aot  diaap- 
prore  oT  it.  it  ia  only  a  deviation 
and  not  barratry,  thoogh  the  mat- 
ter ultimately  ran  away  with  the 
abip,8ell  her.  and  embeolethepro- 
oeeda.     Thmrtiim  w,  Colmmbian  Jn- 


«.  If  the  artidea  conUined  in  the 
memorandum  in  a  policy  retpeeting 
com,  fta,  phyaically  exlat  the  un- 
derwriter ia  not  liable  for  a  total 
loaa  on  aeoouut  of  their  being  per- 
fectly rotten.  When  the  aaaured 
raatt  on  a  Iom  of  voyage  to  warrant 
bit  recovery,  he  abould  ahow  it 
moai  clearly,  and  of  thia  a  aurvey  ia 
alwaya  a  proof  of  good  fiuth.  Neil' 
mnmmiaUun  ▼.  Th€  OokmMan In* 
mranee  Compaai^.  203 

Y.  Neither  a  want  of  averring  inter- 
ea^  nor  tlie  worda  of  the  policy 
being,  "  policy  to  be  proof  of  inter- 
ett»"  are  of  themaelvea  evidence  of 
a  wager  policy.  On  a  wager  policy 
to  entitle  the  aaaured  to  recover, 
the  loaa  muat  be  ahtolutely  total ;  a 
technical  toUl  givea  no  right  (TZm- 
diming  <fc  AdaiM  e.  Ckmch^       141 

8.  The  charterer  of  a  ehip  at  ao  much 
per  month,  cannot  on  an  inaurance 
on  bia  cargo^  recover  the  extra  aum 
paid  during  an  embargo ;  tuoh  ex- 
penditure being  the  aubject  of  a 
geoeral  average,  and  not  covered  by 
any  worda  in  thepolicy.  Pewwy  A 
Sonbnm'r.yiBW  whAmtrmcB  Oo. 
156 

A.  On  a  re-aasuranoe  no  abandonment 
it  neceaaary,  though  the  primitive 
aaaured  haa  abandoned  to  hia  in- 
turer;  and  the  re-aaaurer  ia  liable 
Xr^  the  aaauri^r  for  all  coata,  Ao^  lona 
JUk  incurred  ia  defending  the  tuit 


by  the  original  undcr#ritt6n,  eapa- 
dally  when,  with  notii«  of  ita  going 
on,faeatanda  by,  and  doea  aot  offer 
to  aettle;  for.  aa  the  re-aaaurer  ii 
entitled  to  every  defence  againal 
the  inaurer.  wliich  Ite  may  urge 
agalnattbe  primitive  aaaured,  Hm- 
comea  neceaaary  for  tlie  original 
underwriter  io  aliow  be  haa  been 
obliged  to  pay  on  a  juat  daim 
againH  him,  and  he  wiU  be  entitled 
to  intereat  on  all  he  hna  expended 
and  paid.  IhatU  tmd  Fakidt  t. 
DtFiytUrmidCharUo^  190 

10.  If  a  veatel  be  deatined  for  afpcrt 
which  ia  auapected  to  be  blockaded 
by  the  Britiah,  witli  directiona  to 
call  at  a  particulnr  plHce  for  the 
ordera  of  tlie  correapondent  redding 
at  the  bloc^knded  port,  and  to  whom 
ahe  ia  unqualifiedly  addreeaed,  it  it 
not  a  breadi  of  duty  in  him  to  order 
the  veaael  to  hia  own  port,  and  if 
ahe  be  uken  going  tliere,  and  con- 
demned for  being  guilty  of  a  breach 
of  blockade^  the  correapondent^  if 
he  appear  to  have  acted  in  good 
iaith,  will  not  be  liabia  On  an 
open  account  current,  intereat  it 
not  aIk>WHble,  unleaa  by  Uie  coalom 
of  the  trade,  or  private  agreement. 
LMaird  trnd  o^ien  ▼.  Grmt,    SX6 

11.  Proflta  are  inaurable  eo  nomim. 
If  proflta  only  be  inaured,  an  aban- 
donment ia  neceaaary  when  there 
haa  been  no  inaunince  on  the  eargo^ 
and  in  auch  caae  it  muat  be  niMle 
early,  th/it  the  inaurer  may  elect 
either  to  pay  hia  loaa,  or  to  pay  that 
and  the  price  of  the  gooda,  at  firat 
coat  and  cfaargea ;  therefore,  if  the 
aaaured  lie  by,  and  talce  hit  goodt 
and  aell  them,  he  cannot  Nflerwardt 
call  on  the  underwriter  for  any  loaa 
on  the  proflta.  But)  whether  thii 
rule  will  apply  between  different 
aecta  of  underwriters  on  cargo  and 
proflt^  qutune.     Thm  v.  SnM^  Ml 

IRREGXJIiA.RITr. 

See  IvQuitmoN,  1.    PBAonoi^  18^ 
89.    Ykrmct,  1. 


ISSUE. 

See  GsHiRAL  ISBim.     Jonmrcr  nr 
Issim.     PB4(moa,    16,   60,    81. 
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ISSUE  BO.  I.. 
Sm  Paioncn^  '71. 


JEOFAIL& 
See  Piucnoii  11. 

JOINING  IN  ISSUE. 
See  PBA(rn(»»  81. 

JURISDIOnON. 

1.  Oonfeflfling  a  judgment  in  a  ]ciatioe*a 
oottit,  will  not  give  it  juriadiction 
in  a  auit  bj  an  ezecator.  Coffin  y. 
2hicy,  »  129 

1  The  oonrt  of  ohanoeiy  has  exclusive 
Juriadiotion  over  the  question  of 
oosta  accrued  in  that  oourk  Zeo- 
fiord  T.  ^rssman,  HI 

See  Aonov,  1.    Matob*8  Court,  L 

FBAOT10I>81.    TABSPABfl^S. 

JOINT  ACTION. 
See  Dm,  1. 

JUDGE'S  CBUTIPIOATB. 
See  Stat  of  Pboosbdxvos. 

JUDGE'S  ORDEB. 
See  Stat  of  PBOCDEDnros. 

JUDQ^KENT. 

Bee  Abust  of  JuDGMnrr.  DmuBBtt 
1,  3.  Erboii,  1.  JcntigDionov,  1. 
PBAOnoi,  1,  32,  33,  46,  61,  68,  lb. 

Bu^rr,  2.    Yirdict,  2. 


JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  PBAonoB,  15,  41,  42,  ftt,  6ft. 


JURY  AND  JURORS. 

1.  It  is  for  the  jury  to  determine 
whether  circumstances  of  general 
conduct  sliow  a  fraudulent  intent 
RiuM  V.  Ftrry,  120 

See  FoRBiQH  Jury.    iKQUismoK,  1. 

iNTWUtOT,    1.       PRACTIOB,     6,     30. 
PB0MI8B0BT     NOTX,      6.       STRUCK 

Jury.    Ysbdiot,  I. 


JUSTICE    AND   JU3TI0FS 
COURT. 

See  AonoK,  1.  Cwtiorarl  JuRBh 
MOTION,  1,  2.  Plea  and  Pliaik 
INO,  6.  PRAOnOE,  9.  30,  36,  61, 
68,  74,  76,  81,  82,  86, 89.  Yerdio^ 
3. 

JUSTIFICATION. 
See  Pbaotigi,  89.    WOEoe;  L 


KATADEROSSERAS  PATENT. 

L.  Fort  Hitler  falls  are  the  third  falls 
mentioned  in  the  KajaderoaBeras 
patent^  and  the  map  of  tlie  commis- 
sioners of  that  patent  made  in  1770 
and  1771  not  correct  Snmdi  and 
othanr.  Ogdeiu.  0 

N.  B.  Since  the  abofre  dedaion,  a 
second  trial  was  iu  pursuance  of  it 
bad,  and  bj  the  most  indisputable 
testimony,  Baker's  falls  established 
as  the  third  (alls.  See  1  Johnson, 
166 


LETTERS. 
See  Promissort  Not^  6. 

LBYT. 
SefrTRI8PA88^  2. 


INDXZ. 


UBK. 

LDOTATIOir. 
SmShotmkvt,  2. 

LIQUORl 
See  FXAonoi^  S8i 


ICANUOAFTION. 
See  AwMAM  Fsrji  Natuk4 

KA8TEB  OF  SHIP. 
See  iHSUBAXca^  1. 

MAYOR'S  COURT. 

1.  Tbe  meyor'e  coart  of  the  dtj  of 
New  York  is  a  court  of  genel«l 
Joriedictioo,  and  therefore  it  Is  not 
leqoiBite  to  allege  that  tbe  canae  of 
action  araoe  within  the  limits  of  the 
dtj  and  county  of  Kew  York.  SBiip 
Mtmayr.  FUgpairick^  38 

MBAIu 
SeelhDi;!. 

ICEU0BAin)X7M  IK  A  POLIOY. 
See  ImusAjroi,  6. 

icEBira 

See  Fft^onoi^  11, 14, 17, 18,  60,  89. 

MESNE  PROFira 
See  COYsifAXT,  1. 

MILITARY  LANDa 

1.  By  (he  act  of  the  fith  of  A  pril,  1803, 
the  title  to  the  miliuuy  hoontj 


lands  vested  in  the  patentees  aft  th« 
time  of  their  deaths  respectivdj, 
though  Ihejr  died  previous  to  the 
31th  of  Maroh,  1803.  Joehm  t. 
Fhdpa,  eS 


MILL& 
See  Watibooussi^  L 

MISNOMER. 
See  PixA.  and  TLEAvnn,  OL 

MISPRISION. 
See  PBAcrnoB,  8,  60. 

MISRBdTAlb 

I.  A  misrecital  of*the  title  of  a  Statute 
in  a  part  which  does  not  alter  the 
senses  when  ita  date  is  tru^  set 
forth,  cannot  be  ahown  as  error, 
nor  sfter  verdict  allesed  in  arrest 
of  judgment  Ship  Ntmey  t.  itti- 
paihck^  39 

MISTAKE. 
See  TsLAsmCM,  13,  14, 49,  53,  63,  60. 

MONEY  HAD  AND  RECEIYBD. 
See  IirnBiB^  3. 

MOTION. 
See  FBAcnoi^  38;  61. 


MEW  TRIAIh 

See  iMSumAXo^  4.  PaAonoi^  a»  tfll 
TitAvsiTir,  1. 


NEaROBSL 
SeeSKATH. 


KSUTBIt 
8m  TiiBPAflfl^  L 

HBW-TORX. 
See  lfATOB*s  Connr,  1. 

NISI  PRIUa 
See  PSAonoi,  22. 

inSI  PRIX7S  RBCOBD. 
Sn  P&ioiici^  71. 

VONPROa 
See  PEAono^  21,  35,  It. 

VON-RSSIDENCB. 
See  PKAcnoK,  es. 

irOy-STTIT. 
tee  Jmaitsm  a8  in  oa£b  ot  Hov- 

BOIT. 

KOnCB. 

See  PRAonoa  9,  10,  12, 13,  14,  Ifi, 
24,  37,  38, 43, 46,  60,  66,  67,  69,  70, 
71;  80. 


irOLLITT,  OP  TREATING  A 
PLBA  AS  SUCH. 

See  P&B4  end  PuBADorOi  1. 


NUNC  PRO  TUNC. 
See  PBAono%  11,  26. 

OOOUPANOT 
See  Amoujs  Veslm  Natukjl 

ORDER. 
Bee  Trahbetu,  1. 


iNDiZi  asi 

OWNBB  OF  SHIP. 
See  ibiBo^  1.    ImuBAjrav,  L 


PARTNERS  AND  PARTNERSHIP. 

1.  Ifeercnil  peraone  unite  in  en  edven- 
tnre^  the  profit  of  which  ie  to  be 
ebared,  and  the  kme  borne  eoooid- 
ing  to  their  raspective  propdrtieoii^ 
and  the  whole  be  reoeited  bj  a 
third  peraoo,  uuder  en  ezpreae 
promifle  to  pay  the  eliare  of  eaeh  ao- 
oording  to  U>e  aerenl  inteieet^  he 
cannot  set  up  any  equitfee  which 
one  may  have  agvinet  the  ethe^  or 
object  that  they  were  partoen^  but 
muflt  pay  according  to  hie  premiieu 
Sunn  <fe  Dkkmm  ▼.  Monu  ^  Wii- 

See  Bill  of  Ezchahoi,  L  Peao* 
ncB,  24. 


PAROL  EYIDENCB. 
See  EnDiNGi^  1.   Pbaotioi^  $•» 

PARTITION. 
See  Paaotw^  2. 


PATENT  AND  CONSTRXTCrnON 
OP  PATENTa 

See  Bim'B  PaTnrr.   Oatbmxll  Pa- 
RKT.    KAYAimaomMMAB  FAtam, 


PATMBNT. 
SeeBnuBia^  1. 

PENALTY. 

See  Dm,  2.    Statdtkb,  1.    Yia- 
natt  9. 

PLEA  AND  PLEADma 


1.  In  mmmpiU,  a  plea  that  the  pKO> 
WMb/lbef  - 


INDBX. 


of  tbe  pliinUtrfl  Jointly,  and  not  by 
the  derendautii  separately,  must  be 
pleaded  ia  abatement;  if  it  be 
pleaded  in  bar,  the  plaintiff  may 
treat  it  as  a  noility  for  want  of  tlie 
affidavit,  and  enter  a  default  as  for 
want  of  a  plea.  BobinaonA  HartM- 
June  T.  Filler,  ^  99 

2.  A  traverse  nay  be  taken  to  any 
number  of  facta,  if  the  whole  of  thoee 
fcota  make  only  one  point,  necessary 
to  a  defence  or  claim  ;  for  a  point  in 
law  is  not  confined  to  a  aingle  fact 
Sinmg  4b  TJMl  ▼.  SmMk,  160 

8.  A  promissory  note  to  A.  B.,  C.  D., 
B.  F.  ft  Go.  tlioufch  there  be  no  other 
persons  in  the  firm,  cannot  be  de- 
dand  on  by  tliero,  with  tlie  addi- 
tion of  ^  and  company,"  but  their 
individual  names  must  be  stated, 
with  tbe  usual  description  of  trading 
under  tbe  style  oC  fta  If  other- 
wise, it  is  bad  on  general  demurrer. 
Beniky  wnd  oihsn  v.  Smih  and 
dhers,  170 

4.  Alleging  a  fSut,  which  is  no  offence, 
and  for  which  damages  do  not  ap- 
pear to  have  been  given,  is  not  er- 
ror, and  only  matter  of  aggravation. 
£4if  V.  Vm  Baarm,  218 

§.  Where  a  name  appears  to  be  a 
foreign  one,  a  variance  of  a  letter, 
which,  according  to  the  pronuncia^ 
tion  of  that  language,  does  not 
vaiy  tlie  sound,  it  is  nut  ^misnomer, 
POriev.  Woothoorth,  219 

6.  Declaring  for  damages  "  on  account 
of  not  fulfilling  a  contract  for  a  lot 
of  land"  in  a  ceruin  place,  is,  be- 
fi>re  a  juattoe,  sufficiently  certain. 
Petric  V.  Woodtoorth^  219 

See  OovsKAMt,  2.  Ebbob,  1.  Mat- 
OB*B  Court,  1.  Praotiob,  69,  74, 
19,81,82.  Yjhuhoiv  2,  a.  Words, 


POSSESSION. 

See  AxiMKis  Fxrjb  Natura    Bhb- 
Bxrw'B  Salb,  1. 


PRAOnCB. 

I.  If  lodgment  has  been  entered  be- 
fore aigoment  hronght  oo,  for  want 


of  an  order  to  stay  prooeedSngii 
and  the  judge  refuseid  to  grant  one^ 
merely  beoauae  he  thought  the  eaae 
would  be  determined  within  the 
first  four  days  of  term,  it  will  be 
no  objection  to  awnrding  the  new 
trial  ordered.  Smith  v.  Chatham, 
97 

2.  In  partition,  if  there  be  no  oppoai* 
tion  to  the  motion,  tlie  notice  and 
affidavit  of  service  only,  aa  in  other 
ceses,  need  be  read.  Oodd  ei  we, 
V.  Harimm,  82 

3.  Where  the  pUintiff  and  defondaot 
claim  under  adjoining  patents,  the 
court  cannot  grant  a  rule  ordering 
tbe  lessors  of  the  plaintiff  to  permit 
a  aurvey  to  be  taken  of  the  boun- 
dary line,  but  if  it  appear  necessary 
for  the  defence  in  the  suit  that  it 
should  be  ascertained,  tliey  will  al* 
low  a  rule  to  stay  proceedings  till 
the  lessor  consent  to  a  survey,  or 
the  judge  at  the  circuit  may  post^ 
pone  the  cause  on  tite  aame  prin- 
ciple.   Jackson  v.  Mwpkn,         82 

4.  In  opposing  a  motion  for  a  refer- 
ence, it  is  sufficient  if  the  affidavit 
state  that  tlie  c*ontroversy  will  in- 
volve questions  of  law,  as  the  par^ 
*'is  advised  by  his  counsel,  and 
verily  believes,"  wiihout  setting 
forth  whfit  those  questions  are. 
Low  V.  HiiMt^  82 

6.  A  clerical  misprision  in  a  return  to  a 
cerHorairi^  may  be  amended  after 
joinder  in  error,  wlien  it  appears  to 
have  been  served  to  prevent  the* 
entry  of  a  default,  for  want  of  being 
served  with  an  order  to  stay  pro- 
ceedings, then  applied  for  and  ex- 
pected, but  it  will  be  allowed  only 
on  paying  coats  of  tlie  assignment 
and  reaistiug  the  application.  Moof 
V.  Bacon^  83 

6.  The  court  will  not  hear  an  applioa- 
tioa  for  an  order  to  stny  proceedings 
on  a  case  made,  unless  recourse  baa 
previously  and  without  succeas  been 
had  to  a  judge.    Bachr,  OoifOB^  83 

7.  That  tbe  government  of  the  TTniled 
States  is  interested  in  a  cause,  does 
not  make  it  of  importance  enough 
to  grant  a  struck  juiy.  JSTorlaftonif 
axyi  othen  v.  GeUifm,  84 
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8.  If  the  thet\(t  have  a  flnrplns  in  hfs 
bands  ariain);  from  a  sale  on  an  ex- 
ecution,  the  court  will  order  it  to 
be  paid  over  on  t^  JL  fa.  issued  at 
the  suit  of  another  plaintiff.  Ml 
T.  Byers,  84 

9.  The  court  will  not  order  a  justice 
to  make  a  return  contrary  to  what 
he  has  sworn  to,  though  there  ap- 
pear  a  certificate  from  hire  impeach- 
ing the  return,  but  wlJl  leave  the 
party  to  liis  action.  If  a  special 
notice  amount  to  the  general  issue, 
it  seems  unnecessary  to  return  it 
The  court  will  not  tU  temb,  order  a 
Justice  to  return  a  special  noiioe, 
which,  if  on  the  record,  would  not 
vary  their  Judgment  Keder  v. 
Adorns^  84 

10.  If  a  notice  of  trial  for  the  sittings 
be  for  the  right  day  of  the  month. 
It  is  good,  though  the  day  of  the 
week  mentioned  be  wrong.  Wolfe 
T.  Morton^  86 

11.  I^  lh>m  a  change  of  attorneys,  a 
bail  bond  taken  by  a  plaintiff  de- 
ptttised  to  arreet,  be  loet,  the  court 
win,  after  verdict^  grant  leave  to 
file  common  bail  tmne  pro  time, 
Napier  7.  Wh^^  88 

IS.  If  a  notice  of  retainer  of  attorney 
be  sworn  to  have  been  given  on  one 
side,  and  denied  on  ihe  other,  for 
want  of  wiiicli  a  default  has  been 
entered,  it  will,  with  the  subsequent 

'  proceedings,  be  set  aside  on  pay- 
ment of  costs,  if  accompanied  with 
an  affidavit  of  merits,  and  there  is 
reason  to  think  there  lias  been  some 
mistak&  Thompson  and  Adams  v. 
Faywt  B8 

18.  'If  the  service  of  notkie  be  insuffi- 
cient the  court  will  deny  the  appli- 
cation, though  unopposed.  Jackson 
Y.  Oiks,  88 

14.  'Where  there  is  an  affidavit  of 
notice  of  appearance,  which  is 
denied  on  the  other  side,  a  regular 
default,  and  subsequent  proceedings 
will  not  be  set  aside  on  stating  a 
"substantial  defence^  without  show- 
ing merits,  or  a  mistake.  Jackson 
T.  Dockstader,  ^      93 

Ift,  The  deflmdaot  is  entitled  to  move 
for  Judgment  as  in  case  of  non-suit^ 
WMBeyer  there  iu,  after  issue  joined, 


time  to  notice  for  the  next  dioofit; 
but  if  he  has  obtained  time  to  plead, 
•  and  fhom  the  nature  of  his  plea  dis- 
tant witnesses  may  be  needed,  on 
which  point  it  is  necessMry  that  the 
plalntiflTs  attorney  consult  with  hia 
client  who  lives  «t  some  distanos^ 
tliough  a  stipulation  may  be  ex- 
cused, costs  of  applying  must  be 
paid.    Brooks  v.  Hunt,  94 

16.  If  to  set  aside  a  defiiult,  Aa,  a 
defendant  rely  on  the  having  for* 
warded  notice  of  retHiner,  Sui,,  to 
the  agent  of  his  attorney,  and  the 
plaintiff's  attorney  swear  he  never 
baa  received  them,  the  court  will 
not  grant  the  application  unless  the 
•gent  swear  tiie  papers  never  came 
to  bftDd.    Lansiny  v.  Horner^     96 

17.  A  regalar  defonlt  will  not  be  set 
aside  on  account  of  the  ignorance 
of  the  defendant  that  it  was  neces- 
sary to  empkiy  an  attorney,  though 
there  be  merits.  Bedcman  y.  ^ron- 
Jfcar,  96 

18.  If  a  rule  to  plead  be  given  on  ths 
return  day  of  the  writ,  but  before 
it  is  returned,  or  hail  entered,  a  de- 
fiiult and  all  subsequent  proceedings 
thereon  will  be  set  aside,  as  being 
before  the  defendant  was  in  oourt 
On  a  motion  for  irregularity,  the 
wantofmeriu  is  immaterial.  HowU 
y.  jDenniMm,  96 

19.  If  delay  appear  to  be  the  objeot 
of  a  defendant,  of  which  the  having 
filed  a  frivolons  demurrer  is  a  cause 
of  suspicion,  the  court  will  not  set 
aside  an  inquest  taken,  though  the 
defendant  swear  the  action  is  for 
more  than  la  due ;  ho  ought  to  state 
*'  that  he  has  a  defence  as  advised 
by  counsel''  Brutn  v.  Adams  A 
MerriU,  97 

20.  If  an  action  of  false  imprisonment 
be  brought  for  taking  tlie  plaintiff 
in  execution  on  a  eo.  «a  in  which 
the  costs  are  by  mistake  larger  than 
tliose  actually  awarded,  the  oourt 
will  give  leave  to  smend  the  ex- 
ecution, and  the  papers  on  which 
the  application  is  made,  may  be 
titled  as  in  the  suit  for  false  impri- 
sonment   Sotmes  y.  WiUiamSf  98. 

21.  If  all  the  defendants  in  a  suit  be 
not  brought  in,  and  those  who  are 
give  a  rule  to  dedara,  the  plaintiff 
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most  either  do  w>  or  obtain  Anther 
time,  to  entitle  to  which  flroro  time 
to  time,  showing  that  lie  is  prooeed- 
.  Ing  to  outlAwry  Agninst  those  not 
.  Ibund,  ifl  sufficient.  But  if  he  do 
neither  the  one  nor  tlie  other,  he 
will  be  liable  to  a  nonpros  by  tlioee 
hroiight  in.  Shaw  ^  Baarker  v. 
Coyix  and  others,  98 

22.  On  a  set.  /a.  to  revive  a  jndyrment 
of  twenty  jeafs' stsBdinp^.  if  an  in- 
quest has  been  taken,  because  the 
defendant's  counsel  wss  not  pre- 
pared to  adduoe  his  discharge,  long 
mgo  ebtained  under  an  insolvent 
law,  and  the  defendant  himaelf. 
itom  remoteness  of  distance,  and 
bodily  infirmity,  could  not  attend, 
the  oour^  on  being  satisfied  that  the 
discharge  was  obtained,  will  set 
•side  the  inquest  to  let  in  a  proof 
ef  the  disehnrge,  though  the  de- 
faidant  be  shown  of  sufflcieot 
•biUty  to  pay ;  for  a  oourt  of  kw 
cannot  notice  the  moral  obligation 
to  pay  debts  from  which  a  debtor 
has  l)een  by  law  discharged,  unless 
.  ft  new  liability  has  been  incurred  ; 
bat  this  will  be  done  only  on  pay- 
BDent  of  coRtiL  A  oounsel  at  nisi 
prims  must,  if  asked,  answer  whether 
bis  client  has  a  defence  or  not 
BAank  4fc  fbi  Bronk  t.  WooHissy, 
100 

28.  The  court  will  not  permit  the  gen 
eral  issue  to  be  witiidrawn,  to  let 
in  %  plea  in  abatement  delivered  in 
tisM.    Amn^fmom.  102 

2i.  Forgetting  the  commencement  of 
the  term,  if  the  excuse  be  ftona^bfe, 
is  BnfBdent  for  not  noticing  for  the 
first  day.  If  a  counsel  has  a  known 
partner,  who  transacts  his  business, 
an  excuse  arising  from  the  personal 
conduct  of  the  counsel  may  be 
availed  of  in  a  suit  in  which  the 
partner's  name  only  appears  on  the 
record.    Buyard  v.  MxOBokn^     102 

25.  A  town^s  contributing  to  the  ex- 
pense of  a  suit,  is  a  ground  for 
moving  for  a  foreign  juiy,  and  the 
court  will  easily  be  induced  to  grant 
it  in  Long  IsUnd  causes,  which  In- 
volve a  right  of  fishery.  StrCser  v. 
JkirnbuU  and  others,  103 

26.  If  a  record  of  indictment  be  lost, 
the  court  will  grant  leave  to  file  one 


ntmepro  tmc    The  Fitopk  t.  Avw 
dock  and  Case,  104 

27.  Costs  mast  in  all  cases  be  paid 
within  20  d^ys.    Brooks  y.  J7imA 

96 

28.  All  objections  to  the  bringing  on 
a  motion  must  be  made  before  the 
grounds  of  it  are  entered  into;  if 
not|  they  will  be  considered  as 
waived.  Tlie  court  will  infer  that 
what  ought  to  be  inserted  In  an 
aflidavit,  and  doea  not  appear,  did 
not  exist    Boosevdt  v.  Dvan^    105 

29.  A  commission  to  be  executed  oat 
of  this  state,  may  be  directed  to 
persons  within  it  Jackaom  v.  Van 
Loon,  105 

30.  The  court  will  not  grsnt  a  rule  oa 
a  justice,  ordering  him  to  return  the 
conduct  of  a  jury.     Anonynums, 

106 

31.  A  judge  msy  at  any  time  grant 
and  vacate  bis  own  order  to  stay 
proceedings  tiiough  a  rule  i>r 
judgment  be  entered.  If  the  ordei 
be  granted  on  a  case  made,  beoaust 
tbe  jury  have  allowed  an  impropef 
item,  and  the  judge  d««lars  this  to 
have  been  his  only  reason,  the  coiirt 
may,  on  audi  item  being  reUnqoish- 
ed,  vacate  the  order.  Baddig  omd 
Davis  ^.MauinsAstsrance  Gon^pamy, 

106 

32.  Though  the  sum  Ibr  whioh  a 
verdict  is  rendered  be  due,  the  court 
will  not,  after  a  case  made,  and  an 
order  to  stay  proceedings^  permit 
judgment  to  be  entered  up  ibr  the 
purpoee  of  binding  the  lands  of  the 
defendant  ^ird^  Savage  and  Bird 
T.  Fierpomi,  106 

33.  An  Irregularity  not  known  is  not 
waived  by  a  subsequent  ^p  taken  . 
by  the  opposite  party,  who  may 
enter  a  default  on  the  former  irre* 
gularity  if  done  so  soon  as  known. 
Though  the  rule  is  that  an  applica- 
tioo  to  set  aside  a  default  comes  too 
late,  if  the  judgment  on  it  be  per- 
fected, yet,  on  a  strong  case  of 
meriii,  it  may  be  done  on  payment 
of  costs,  if  the  irregularity  be  merely 
the  want  of  filing  a  paper  senred. 
Cfik$r.<Mne$,  lOt 
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I4»  AMavits  or  doodmeBta  In  saf^port 
of  a  deponent's  character  whkj)  baa 
boon  impeached,  may  be  read, 
though  oopiea  have  not  been 
■erred ;  but  \f  they  pnly  in  a  col 
lateral  way  efltablinh  his  character, 
by  proving  the  truth  of  the  frround 
bftne  motion,  whicii  has  been  con- 
tradicted, thi'y  are  tnadmtflsible. 
An  affidavit  by  a  tliird  perion,  of 
facts  In  the  knowled^  of  a  party, 
on  which  the  application  is  founded, 
cannot  be  read,  as  it  ou^lit  to  be  by 
thf  party  himself  nnd  if  unable  to 
attedd  a  oommissiontor,  theoommis- 
sioner  ought  to  go  to  his  ^louse. 
Olark  y.  Ih^st,  125 

M.  If  after  Johidor  in  etior,  it  be  dis- 
covered that  tlio  juatico  has  neg- 
lected to  make  a  return  to  the  cer- 
tiorari^  and  lie  has  quitted  the  state, 
die  court  cannot  noitproe  the  writ, 
but  will  give  leave  to  take  out  ex- 
ecution in  the  court  bek>w,  and  fbr 
the  plaintiff  here  to  discontinue 
without  costs.  Mamney  v.  Cfrary, 
126 

M.  Where  a  judge  cannot  tnr  acause, 
or  a  circuit  falls  through,  the  costs 
abide  the  event  of  the  suit  Rted 
T.  Bogardut,  126 

n.  Affidavit  of  service  by  leaving  at 

the  house  of  an  agent,  should  state 

his  absence.    Sohnea  v.  WiOianu^ 

126 

38.  A  notice  signed  by  a  coonsel, 
^fot'*  the  attorney  on  record  is 
good,  if  the  attorney  has  absconded ; 
not  generally  all  notices,  Ac.,  must 
be  in  the  name  of  the  attorney  in 
the  sulc    £ogeii  v.  Bancrofts     127 

18.  The  court  will  not  indulge  to  the 
next  non-enumerated  day  to  pre- 
pare affidavits  in  opposition,  unlees 
Ihe  party  asking  the  indulgence  can 
allege  aome  reason  why  ne  was  not 
prepared.  Jackaon  v.  Fergvacuy 
121 

40.  Depositions  before  cororoissiouers 
must  be  signed  with  their  names  of 
pffioa.    Juckaofiw.  StiUs,  128 


41.  The  affidavit  to  ground  a  motion 
for  Judgment  as  in  cam  of  non-suit, 
must  tbow  where  the  venue  wDf 
laid.    Brooks  v.  ffwU,  12$ 

Vol.  hi. 


42.  Neither  Judgment  as  in  case  of 
non-suit,  uor  costs,  nor  stlpulAtidn, 
where,  from  a  general  belief  at  s 
circuit  that  antecedent  causes  could 
not  in^me  on,  a  young  issue  got*an 
unexpected  chance  of  trial  /oc^ 
$on  v.  VoknUue^  128 

43  To  gain  a  priority  on  a  motion  for 
Judgment  upon  a  frivolous  demur- 
rer, the  notice  roust  stat^  the  frivo- 
lousness  as  the  ground  of  applica- 
tion. XiMs  and  lUu9  v.  Stoddard^ 
129 

44.  A  nils  for  refor^nce  at  a  cirtniit  is 
void,  and  an  award  under  it  will  be 
set  aside  of  course,  but,  as  being  an 
set  pf  the  court,  it  will  be  ivitliout 
Wmaauy.  Green,   '     129 


46.  Ths  rule  respecting  reducing 
agr^roentsinto  writing,  extenda  to 
parties  in  the  suit,  ss  well  as  to  at- 
torneys.    Shadunek  v.  PhiUipa,  1 29 

48.  If  an  affidavit  of  service  ftate  that 
the  party  did  serve  hin  opponent 
with  notice  of  bringing  on  the  cnuae 
to  argument,  it  is.  witliout  setting 
forth  or  producing  the  notice  itself, 
sufficient  to  entitle  to  judgment,  if 
the  opposite  side  ilo  not  attend. 
FaU  and  Smith  v.  Belknap,        131 

47.  Though  agreementp  be  not  in 
writing,  yet  if  they  be  not  on  that 
account  resiq(bed,  but  admitted,  the 
court  will  give  effect  ^to  them. 
Bnmdty*  Barian,  )31 

48.  Affidavit  of  servioe  stating  it  from 
Information  of  n  clerk,  who  had  in- 
dorMd  the  papers  served,  and  bad 
quitted  the  state,  is  good.  Jackaon 
V.  Howd,  ^31 

49.  Where  au  agreeipent  entere«f  into 
after  notice  of  motion,  does  not  reach 
the  end  of  tb^e  application,  it  ^ill 
not  be  construed  to  be  waiver  of 
it ;  and  if  from  miaapprehensioii  it 
be  so  considered,  and  a  default  en- 
Jtered  on  expimtion  of  an  order  to 
stay  proceeiiiii;j«,  ;*uhaequKiit  to 
which  Uh;  luulion  \a  innde  and  ob- 
tained Uie  default,  tlum^h  regular, 
will  lie  ittTt  aside  on  cu4ts  and  terma 
Olt$ey  V.  Baeoii,  132 


80.  Notice  of  bail  imiiorts  noti<)e  of 
retainer  as  attoniey.  If  the  mis- 
prifioB  in  emitUng  %  csutie  do  not 

88 
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nldMd,  or  be  not  toch  ti  fa  Ifkdjr 
to  do  ao,  it  will  not  prejadtce. 
Qmek  r.  MerriO,  1S3 

•I.  The  inuiog  of  the  wamnt  or  soni' 
none  in  «  justice^s  court,  is  the 
ooromenoemeot  of  the  rait  Bofee 
y.Mttrgan,  133 

61  In  ejectment)  if  the  tenunt  sweer 
to  a  ^ood  and  aabatantial  defence, 
the  court  will  aet  aatde  oo  paying 
ooata  a  regular  deiholt^  entered  in 
oonaeqoenoe  of  the  tenant'a  mia- 
take  in  imagining  that  the  aapreme 
court  waa  held  at  the  cirouit  Jatk- 
mmr.atOm,^  133 

63.  A  regular  de&ult  will  be  aet  aalde 
on  pajment  of  ooeta,  if  the  defen- 
dant, having  auppoeed  the  suit  in 
the  common  pleaa,  haa  retained  an 
attorney  to  defend  there.  IFiboit 
T.  Gutkrie,  134 

64.  Where  a  yerdict  haa  been  render 
ed  in  thia  court  for  leaa  than  360 
doUara,  and  afterwards  aet  aaide, 
the  ordering  rapreme  court  ooata  ia 
discretionary ;  but  though  none  be 
apedfled,  if  it  be  on  payment  of 
ooeti^  and  the  party  obtaining  the 
rule  serve  a  copy  of  a  bill  of  ooata 
of  thia  oourt)  with  notice  of  taxation, 
and  the  party  aeryed  do  not  attend, 
on  which  an  ex  porta  taxation  talcee 
place,  and  aupreme  court  coats  are 
allowed  and  paid,  it  ia  a  waiver  of 
the  rights  if  any,  to  inaiat  on  com- 
mon pleaa  doata.  SncXkyy,  Board- 
man^  134 

66.  If  a  Btipulation  be  given  before 
motion  made,  to  entitle  to  ooata 
upon  it^  it  ahould  be  entered,  and  a 
rule  for  judgment  niai  taken  out  and 
aerved,  with  a  certified  copy  of  the 
bill  of  ooata.   Wtitmoft  v.  RmtBd^  136 

66.  An  aflSdavit  for  leave  to  amend  a 
Justice's  retam  in  mattera  of  fret, 
ahould  specify  them,  that  the  oourt 
may  jud^e  whethef  they  are  ma- 
teriuL    Leonard  v.  SyrndtrUn^    136 

67.  The  afBdiivit  to  ground  a  motion 
for  Judgment  ms  in  case  of  non-auit 
ought  to  be  by  the  attorney  in  the 
cause,  and  state  that  the  cauae  waa 
not  brought  to  triaL  Jackion  v. 
Woodwwih^  136 

68.  If  the  writ  agatnat  bail  be  ratnm- 


able  to  soon  after  aenriea  liiil  tlw 
defendant  cannot^  from  the  diata&oe 
at  which  hia  principal  reaidea^  rar- 
render  bim  in  time,  the  court  wiU 
enlarge  the  period.  Fan  iteisaslasr 
T.  H^pkinu^  136 

69.  A  declaratioD  for  a  penalty  for 
aelling  liquor  contrary  to  the  "not 
to  lay  a  duty  on  atrong  liqaoff%  and 
for  regulating  inna  and  tayenui'' 
ought  to  atate  the  town  wben^ 
time  when,  quality  And  quantity  of 
liquof,  and  negative  the  f/rotito  in 
the  7th  aection.  BkudeU  y.  Aia- 
f^  1 1,  137 

60.  An  evident  mistake  of  the  time 
when  a  writ  ia  retumabie,  will,  if 
merita  be  abown,  exouae  a  defrul^ 
a  payment  of  coet^  and  pleading 
iaanaUy.      Qardbder  y.   Oraokw^ 

139 

61.  In  real  actions^  judgment  moat 
be  obulned  on  motion  in  open 
oourt   Fan  Dritner  v.  Chritik^  139 

62.  The  derk  cannot  give  up  bonds 
filed  for  aeourity  for  ooata,  in  an  ac- 
tion where  a  non-reaident  ia  plidn- 
tiff;  the  application  must  be  to  the 
courts  and  the  affidavit  on  which  it 
ia  founded  should  state  tlie  taxation 
of  ooata,  the  names  of  tlie  suretyt 
and  the  non-reaidence  of  the  plahi- 
tiff.    Meiks  v.  Ohiida,  139 

63.  The  rule  aa  to  changing  the 
venue  by  a  defendant^  on  account 
of  the  reaidence  of  hia  witneasea, 
does  not  apply  between  the  countiec 
of  Kings  and  Kew  York.  Mm^ard 
y.  OaimmaiiuL  139 


64.  On  application  for  an  attachment 
for  coats  oo  a  non-auit,  for  not  con- 
feaaing  leaae,  Ac  the  affidavit  must, 
show  that  there  was  an  authority 
to  demand  them  given  by  tlie  lea- 
aor.    Jackton  v.  SUktf  140 

66.  A  notice  for  Judgment  aa  in  caae 
of  non-suit,  is  not  waived  by  a  notice 
for  a  commission.  Bmndt  y.  Aw* 
roMd^  140 

66.  Notice  ofmotiott  to  set  aside  pro- 
ceedings against  the  casual  ejector, 
and  admit  the  tenant  to  defend,  la 
not  bad  because  signed  **  attorney 
for  the  tenant"  Jadmi^  y.  StUea, 
140 
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€•.  A  deroairer  to  eyideiioe  is  not  ft 
prooeeUing  appliesble  to  the  ten 
pound  act,  and  a  juatioe  maj  there- 
fore overrule  it  though  there  be  no 
Joinder  in  demurrer  nor  judgment 
prajed  for.  If  a  justice  undertake 
to  set  out  the  oath  he  administered 
to  a  constable,  and  it  varj  from 
that  prescribed,  it  is  fatal,  though 
he  atatee-  that  he  "  duly"  adminis- 
tered it    BeynoUUY.Bettford,  140 

M.  Notice  to  appoint  a  new  attorney 
need  not  be  by  a  rule  of  ooort,  and 
30  days  are  sufficient,  but  it  must 
be  personal,  or  taotamoont.  Giv- 
en ▼.  Driggs^  250 

10,  No  notice  of  special  matter  is 
good,  unless  under  the  general  ia- 
sucl    Beadle  ▼.  Eopkuu,  260 

)L  The  fM  prim  record  is  always 
amendable  by  the  issue  roll  on  pay- 
ment of  costs.  Awarding  a  twitre 
to  the  proper  officer  on  an  insufficient 
snggeetion  is,  after  verdict,  cured 
by  the  statute  otJeofaUU.  Jbwer  v. 
WUaon^  251 

91  Where  both  sides  have  a  right  to 
notice  a  case  for  aigament  and 
neither  party  brings  it  on,  though 
called,  the  Jndge's  order  to  stay  pro- 
oeedings  continues  good  over  the 
term.    JackBonr^Bnwnill,        161 

13.  On  an  intended  motion  to  set 
aside  a  report  of  referee^  a  judge*s 
order  expires  with  the  term.  Anon- 
252 


Ti.  If  a  plaintiff  in  a  ]u8tice*s  court 
allege  that  he  "let'*  the  defendant 
have  a  horse,  in  consideration  of 
which  the  defendant "  let'*  him  have 
another/ it  abows,  with  sufficient 
certainty,  an  exchange  and  not  a 
bailment  If  a  former  trial  be 
pleaded  in  bar  in  a  justice's  court, 
and  the  plea  state  the  trial  so  that 
it  appear  it  could  not»  according  to 
technical  rules,  have  embraced  the 
bar,  the  matter  so  stated  will  be 
rejected  as  surplusage ;  and  if  the 
justice  seem  to  have  pronounced  on 
that  which  ia  thus  rejected  to  sup- 
port the  plea,  the  Judgment  will  be 
reversed.  A  set>off  allowed,  though 
improperly,  in  a  former  suit  before 
a  juatice,.iis  a  good  plea  in  bar  io 
another  for  damagea  on  the  ground 
of  the  aet-ofl^  though  if  the  excep- 


tion be  originally  agaimt  the  Mi^ 
ofl;  it  may  be  urged,  as  in  thk 
eourt  KingY.I^iUer.  153 

75.  If  a  defendant  has  bona  JUk  paid 
debt  and  coete  to  a  phiintili;  the  eouft 
will  order  salisfiwtlon  to  be  entered 
on  the  judgment  obtained  in  the 
suit,  though  the  coate  of  the  plain- 
tiiTa  attorney  may  not  have  beea 
paid,  for  he  haa  no  lien  on  the  debt 
while  hi  the  defoodant'a  haiida,  nn- 
lesa  he  give  notice  not  to  pay  over, 


or  there  be  collusion. 


166 


16.  AdUonming  a  justioe's  court  for 
more  than  rix  days,  cannot  be  al- 
leged for  error  by  him  who  has  re- 
queatedit    Fedt  r,  JtAlpme,  166 

IT.  This  court  will  not  proceed  in  a 
case  where  there  is  not  a  Ui  pendem 
hereu    Bradt  r.  Orxiyy  ITO 

18.  If  on  the  return  day  of  the 
summons  the  defendant  plead,  and 
the  jnstioe,  without  his  consent,  ad* 
joum  on  the  prayer  of  the  plaintiff 
for  more  than  six  days^  it  is  a  &tal 
enxnr  on  a  ntrtUiraH  sued  out  by  the 
defendant    Coldm  y.  Bopkink,  111 

19.  Ocntinuances  are  finom  term  to 
term ;  therefore^  a  matter  arising 
between  a  term  and  a  circuit  may 
be  pleaded  at  the  circuities  a  plea 

before  verdict  rendered,  and  the 
Judge  at  nisi  prius  ia  bound  to  re- 
ceive it,  such  plea  being  a  matter  of 
right    Broome  v.  BeanMey,      112 

80.  If  a  party  aerving  a  notice  has 
not  kept^t  copy,  he  may  prove  ite 
cootente  by  parol  evidence.  Ibwer 
V.  fRboM,  114 

81.  Though  the  suma  in  the  several 
counte  before  a  justice  exceed  26 
dolUrs,  yet  if  no  one  count  be  for 
more^  and  the  damages  be  laid  at 
only  25  dollars,  it  is  within  the  ju- 
risdiction of  the  ten  pound  court 
If  it  appear  on  the  whole  of  the 
record  that  the  cause  before  a  jus- 
tice has  been  iidriy  tried,  the  judg- 
ment will  not  be  reversed  for  want 
of  joining  in  iasue^  or  any  t^bnical 
error  in  the  pleadings.    Siillaon  v. 
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M.  ir  a  pIdBff ff  befbre  a  Jvstloe  de- 
clare generally  agalntt  a  defendaDt, 
that  be  was  **  indebted,"  and  then 
deliver  a  book  aooouot  to  the  jns- 
tia%  that  aoooant  will  be  taken  aa  a 
part  ef  the  declRration,  and  if  it  ap- 
pear OB  the  retom  to  ha?e  been  for 
tavern  eaipensea,  the  plaiatilf  onght 
ID  ebow  that  the  defendant  was 
witbia  Mwe  of  the  exoeptiona  in 
tjhe  lUtb  aoction  of  the  tavern  act ; 
'Qkikar  if  the  plafntilT  do  not  abow 
tbat  the  denand  waa  for  taf  em  ex* 
penaea;  for  then  the  defoadant 
Inast  bring  bimeelf  witbia  them. 
On  certiorari  error  books  may  be  de- 
Uvered  to  the  ju4ge%  but  they  will 
not  be  allowed  for  on  taxation. 
JSh4  ▼.  SvniOK  188 

•3.  If  an  aAdaTit  begin  wKh  a  de* 
fondant^  name,  it  is  a  good  signing 
Aj^T.  Spioer  «mi  Potkr,  180 

84.  If  an  elector  retomed  on  the  grand 
assize  leave  the  state,  the  court  will 
grant  a  rule  to  add  another  to  the 
paneL    BaughUiUgng  y.  Brimk^  180 

W.  Itiserrorlnajastioetoawnrda 
mnwe  on  a  defiuiUk  ^  w^era  a  da- 
tedant  does  not  plead.  Mtrnm^  v. 
StibiB,  818 

86.  If  an  attorney  wi&hold  the  money 
of  his  dient,  this  court  wil)  afford 
rsUef  in  a  snmmaiy  way,  without 
driving  the  cKent  to  aa  action. 
rAeJ&9>fev.  £Kpfi^  221 

IT.  On  an  orighial  soft  In  this  oaurt, 
the  plaintiff  may  decbune  at  any 
time,  unless  aonprosfeti.  OifceeAom 
T.  Uws,  266 

88.  Under  the  act  respecting  absent 
and  absoonding  debtors,  this  ooart 
wiU  io^nln  into  tbefonndatloBoftba 
demand  of  the  platntift,  and  if  it  ap- 
pear not  to  be  such  as  la  warrant  an 
attachment^  will  order  a  ay^perMdea$, 
lmo9  ond  <4htn  v.  Amdanddhm'Sf 
S67 

88.  Spechd  ifleading  in  a  jnslioe's 
oourt  is  to  be  diaconiitenanced.  If 
in  trover  before  a  JtMtioe,  a  justifica- 
tion be  pleaded,  which  goes  to  the 
meritSi  and  be  detemJiie  that  it 
•taounti  to  the  Miand  issna^  where- 
on a  trial  is  ba4,  in  wfak^  it  does 
not,  from  the  YMord,  appear  that 
the  whole  merits  nwe  not  be- 
fore the  jury,  the  court  wiB  iiAend 
that  they  were^  and  idBni  ttaa 


Judgment  pronounoed  on  the  i 
rendered.  All  objections  to  a  te- 
fwrtf  issued  by  a  justice  ought  to  be 
made  before  trial  JTMie  v.JEMs^ 
278 

80.  No  new  trial  will  be  aOowed  on 
aooount  of  newly  discovered  testi- 
mony,  if  it  appear  that  it  might 

-  have  beea  proeored  on  the  ir^  trial 

othm,  801 

81.  On  the  death  of  a  wftaeas  to  be 
examined  on  a  cemmhsion,  the 
oourt  will  net  permit  a  new  name 
to  be  inserted,  thoqgb  tbey  may  al- 
low a  new  commission  at  the  peril 
ofthepai^.    M-ViOur '¥.  WcM, 

821 

92.  To  warrant  prooeedfaiga  agafaist 
bail,  thers  need  not  be  eight  dhys 
between  tbe  Avfe  and  reluni  of  the 
M.  •&  against  the  principal ;  it  is 
enougb  if  it  have  beea  four  days  in 
tbe  sberiff^s  ofliee.  €bok  mud  cthen 
▼.  CfameM  and  cthtn,  322 


823 


93.  For  all  demands  arising  ex  am- 
litwA^  though  tbe  amount  be  un- 
liquklaled,  aa  attachment  ni^  be 
issued  against  the  property  of  tlie 
ifosoonding  and  abkmn  debton^  un- 
der the  adt  granting  rslief^agidnst 
them.  Lsawreadeferev. 
mtdlaraimB, 

8ae  CHMnouLK;  1.  OomiDnuffiog, 
1.  Baiia«M,  1.  BttT,  1.  !>■- 
xinuuB.  Brbob,  1.  Iir^msttiov. 
ImuRAHOi,  4.  Matob'b  Oomo^  1. 
FuBA  and  RjuDow.  Akhmw,  1,1. 
YBNin.  Tma>ioy,  1. 


nuoirrnr  ov  moroit. 

8ae  PuLonoi^  48. 

PBflBUVPnOF. 
Bse  Xn^dorcK    fspaamn,  1. 

ntoov. 


nonn 


IL 


IHBU: 


m 


8eeBiLL.<»  BzoBAm.  1.  Pabthkb- 

8BIP,  1.     PSOMISBORT  NOTI^  i.    . 


PROinSSORY  NOTR. 

1.  The  releaae  of  one  of  two  joiDt 
makers  of  a  promiflsory  note,  under 
the  act  givin|^  MDeT  in  cases  of  in- 
solvencj, '  to  no  dtocharge  of  the 
«tlMr«    Ibtketr.  Bumm  md  Brno- 

1  When  ft  note  demandahle  imme- 
diately it  M  tntMMt  from  sny  gt?en 
month,  without  particularising  the 
jear,  it  means  the  month  of  tliat 
name  antecedckit  to  the  date  of  the 
note.     WhUney  ▼.  Otw^y,  89 

I.  A  prominory  note  without  words 
of  negotiability,  may,  in  an  action 
by  th4  pa^ee  agaiast  the  maker,  be 
declared  on  as  a  note  within  the 

137 

#.  An  action  wfQ'not  lie  en  a  note 
given,  with  a  blank  for  the  date^  on 
consideiMfoa  of  aignkiff  an  in- 
solvent's discharge,  and  to  be  filled 
up  after  his  exoneration,  though 
subsequent  to  its  being  so  filled  up, 
the  maker  pronMses  to  pay  it,  and 
bare  a  sufficiency  in  number  and 
value,  without  the  payee,  such  note 
being  void  it  (Is  oreafieni  and  not 
being  capable  of  being  set  up  by  a 
subsequent  pnnise.  A  note  in- 
dorsed to  a  third  person  in  trust  for 
the  benefit  of  some  relative  of  the 
indorsor*s  is,  oin  an  action  by  the  in- 
dorsee, open  to  the  same  objections 
ai  if  tlie  anit  had  been  tajr  tbeln- 
dorser.    Pkym  t.  filn,  113 

6.  In  an  action  by  a  bona  flda  bolder 
of  a  note^  ^Bn  before  doe,  against 
the  maker,  the  consideration  can- 
not be  iaquknd  Into,  if  4ie  instru- 
ment be  not  void  in  its  creation. 
The  letters  of  an  indorMr  mair  be 
addnoed  to  oontradiet  his  testimony 
as  to  the  time  of  his  indorsing,  and 
it  is  for  the  jnty  to  determine, 
whether  his  oath  or  letters  are  to  be 
credited.  Baker  and  Rowlaon  ▼. 
Richard  and  Benry  AnioU;       279 

e.  The  note  of  an  iaflint  given  in  the 
course  of  trade,  cannot  be  enforced 


against  him  bf  tlm  payea.     Vim 
WinUe  r.  EoAamt  828 

See  AsufiULlTOV,  h     Pli4  Ain> 
PuBADura,  3. 


PROVISO. 
Bee  PftJLcmoi,  69. 

PtTRSUIT. 
See  AjmcAia  Wwrm  KATvmJi. 

PUBGHABR 
SeelHBittAjn^  L  Tbasbito;  L 

PUIS  DABRBOfr  OONnNUANOS. 
ass  Pbaoih^  «t. 

PUBLIOSIVER& 
BseBmtMl 


QUI  TAIC  ACTIOK. 
Sen  PftAonoi^  99. 


uALAcnoiia 

See  Pbaoteoi^  61,  84. 

RB-ASStJRANCB. 
See  IvsuRAVDa,  9. 

RECEIPT. 
^9ee  BviiMUiui^  1. 

RECITAL, 
flee  UmKBxtUk 


680 


INDKX. 


-BMOVD. 


8m  CBRKmABi;  1.    Nk  Pimm  Bs- 
oonx    PEAoncn^  21,  t^  11. 


BBOOYERY  IN  TALUB. 
See  OoTMMxn,  1. 

BEFBRIfiNCB. 
8eePBiunioi^4,44»1S. 

BELATION. 
SetTiUPAflmS. 


BSLBA8B. 
Set  PBOMiMOBr  Kon^  L 

BBPOBT. 
8ae  Pbaoxkb^  73.    Binniro& 

biprbsbntahok. 

Set  IXBUftAVOB,  4. 

JtB-BBSnrUTlOK. 
Bee  TBHPias;  8.    , 

BKSIBBNOB. 


Bee  BbroBi  1.    Kov-1 
PBi.<moi^  63,  YmBi^  1,  3. 

BSsnruTioN. 

BeeXsMPAfli^  8. 

BBTAINEB  07  ATTOBNBT, 
See  PBAonak  IS,  IS,  M. 

BBT0BN. 
See  PEJionoi^  ft,  9,  30,  36,  56,  68. 


BBTUBNOrWBIT. 
Bee  PEAonoi,  18,  M. 

BIGHT. 
See  Wbr  or  Bioax. 


BIYBB& 

1.  The  HndioD  ii  a  irabBe  rirer  eboft 
tide  weter,  uf  esmNi.  /UnMTMtf 
afhtn  Y,  MMigan,  SOY 

SeeWAmoovBOL 


BOLL. 
See  IsBini  Bou. 

BULBTODBOLABB. 
SeePsAOBOi^  8L 

BULBTOPLBAD. 
See  PBAonoi^  18. 


SATISFAOnOV. 
See  PEionoi,  78. 

SAIiB. 

See  ImuRAHOi,  1.    Slatb^  1. 
TEAXsmr,  1. 

SCIBB  FACIAS. 
See  PsAonoB,  38. 

*  SBCUBITT  FOR  COSTS. 
.  See  PBAcnoi)  68. 

BBBYICB. 
Bee  PBAoncii,  13.  87,  46,  48. 


IVBIZ. 


6S1 


8KT-0FF. 

L  In  ft  ipeciftl  notion  on  the  oaae  for 
damages,  a  notice  of  set-off  oannot 
bo  given.    Ktder  t.  AiaiMy        83 

2.  Jndgment  in  the  oommon  pleas 
may  be  set  off  agaiDSt  tboee  in  this 
eourt  Stkemerhom  y.  Schamef' 
hion^  190 

See  Partnxbsrip,  1.    Pbactioi^  74. 


SISTER  STATJS8. 

DXBT,    1.     INBOLYINT    and    IN- 

SOLVSNT  Law,  1. 


SHERIFF. 
See  PRAonoi)  8.    Tbsspabs,  S. 

SHERIFFS  SALE. 

L  A  ■heiiff*8  sale  nnder  a>l  /ow  is  not 
void,  because  on  a  judgment  con- 
fessed on  a  bond  given  by  a  man 
otherwise  in  debt,  and  the  obligee 
declare  be  means  to  &vor  the  ob- 
ligor and  his  family,  one  of  whom 
is  accepted  as  the  pnrcbaser  uuder 
the  execution  without  paying  tiie 
•heriff  the  consideration  money,  and 
the  fomily  of  the  obligor  coutinub  in 
possession  as  before.  AUkr^  if  it 
appear  that  the  bond  was  not  for  an 
actual  debt,  Jodtaon  t.  Bnnmdi^ 
22a 

See  ExBOTiOEVT,  1. 

SHIP. 

See  Arbbst  or  Srif8.  ICastib  or 
Ship.  Owitbb  or  Ship.  Paoobbd- 
oroB  AaAuiBT  SmPB. 

SHIP  OWKSR& 
See  OwMBB  or  Ship. 

SLAVEa 

1.  A  sale  of  the  senrioee  of  a  slave  is 
the  same  as  a  sale  of  a  slave.  A 
slave  imported  into  this  state,  after 
June,  1785,  and  sold  after  Ootober, 


1801,  is  within  the  protection  of  the 
act  of  1788,  and  entitled  to  be  free, 
notwithfllanding  tlie  law  of  1788  is 
repealed  by  that  of  April,  1801,  he 
having  acquired,  under  tlie  statute 
of  1788,  a  right  not  to  be  sold, 
which  riglit  is  preserved  to  him  by 
the  proviso  in  the  repealing  act  of 
1801.     Link  v.  ^«iMer,  82ft 


SPECIAL  MATTER. 
See  PBAonoB,  70. 

STATUTES 

1. 1(  in  a  statute,  a  clause  creating  a 
new  offence,  and  inflicting  a  pen« 
alty  to  be  so  defectively  worded, 
that  by  one  part  it  appears  to  be 
recoverable  in  a  summary  way, 
and  by  another  according  to  the 
usual  course  of  proceedings  the  lat- 
ter shall  be  preferred.  Therefore, 
debt  in  such  cases  will  lie.  All 
statutes  giving  summary  modes  of 
recovery  are  to  be  strictly  con- 
strued.   Bennett  r.  Ward,  269 

See  MlSBBOITAL,  1. 

STAT  OF  PROOEBDINOa 
See  PBAonCB^  1,  3,  6,  31,  72,  73. 

STIPULATION. 
See  PBAcnoi^  16,  42/  66. 

STRUCK  JURY. 
See  PBAoncB,  7.    Ybmub^  8. 

SUBMISSION. 

See  ABBtTBATlOV,  1,  2. 

SUGGESTION. 
See  PBAonoB,  7L 

SUMMARY  PROGBSDINQa 
See  PBAcncB,  8«.    8TATiin%  I. 


tti 


INDUL 


BUHMONa 
Am  PAAonoi^  M. 

SUPBHSSDBAS. 

8UBPLU8AOB. 
See  PftAonoi,  11. 

BUBREKDKa 
Bee  PEAono%  58. 

8ITBVW. 
Bee  Inu&AVd,  t.    PEAcnoi^  8. 

T 

TAVBBNa 
Bee  Piuono^  69,  81. 

TESTS  OF  WRIT. 
Bee  PRAonca^  92. 

TITLlNa  CAUSBa 

Bee  PRAonoi,  20,  60.        • 

TRANSITU. 

1.  If  a  Tendor  deliver  to  hie  rendee, 
fi>r  goods  lying  in  a  pabllc  store,  a 
bill  of  peruela,  together  with  an  oi- 
der  on  the  storekeeper  for  their  de- 
livery,  tbe  vendor's  ri|:bt  of  stop- 
ping in  transUu  is  gone  against  a 
third  person,  purchasing  bona  fide 
for  a  valoable  consideration,  and 
though  there  be  eome  sospicioos 
etrcumstancce  attending  the  trsns- 
aetion,  yet  if  they  have  been  ikirly 
inbmitted  to  a  jury,  the  oourt  will 
nei  intend  there  was  any  fraud  so 
as  to  warrant  a  new  trial  Bol- 
Un^ntorth  T.  Ihpier^  182 


TAAYBBSB. 
flee  PIMA  and  Pisimra^  1. 

TRESPASa 

1.  Trespess  will  not  lie  agaTnak  • 
naval  officer  for  bringing  out  of  hef 
oourse  a  neutral  vessel,  if  it  be  done 
in  pursuance  of  instructions  tnm 
the  secretary  of  the  navy,  al- 
though, in  consequence  of  being  so 
taken  out  of  her  course,  she  be  cap- 
tured by  another  nation  and  con- 
demned as  prize,  unless  there  ap* 
pear  to  be  collusion  between  the  csp- 
tors  and  the  defendant  Aiaa  v. 
Perry,  120 

2.  In  an  action  against  a  sheriff  for 
levying  on  wrong  property,  to  war 
rant  a  certificate  Uiat  the  trespass 
was  wilful  and  malicious,  it  must 
appear,  either  that  the  execution 
was  served  by  him,  or  with  his 
knowledge;  for  a  constraciivi 
trespass  does  not  make  it  vol- 
untary.    Ibioerv.  WHson,         174 

3.  Trespass  will  not  lie  agatnsi  a  tMrd 
person,  acting  under  a  license  from 
one  who  was  in  poesesiion  under  a 
writ  of  restitution  awarded  on  con- 
viction for  a  forcible  eutrj  and  de- 
tainer, by  a  court  having  Jurisdic- 
tion, though  the  indictment  be  af- 
terwards quashed,  end  re-reetitution 
directed;  for  a  man  cannot  be 
a  trespasser  by  relation.  Ceuer, 
JDe  Ooe$  and  olherSf  261 

i.  If  a  defondant  be  liberated  from 
confinement,  for  want  of  being 
charged  in  execution,  trespass  will 
not  lie  ^fainst  the  plaintiff  and  his 
attorney  for  imprisoning  blm  a 
second  time  on  a  ca  so.  issued  on 
the  old  judgment  in  the  suit  Snm 
whence  hewasdischaiged,  the  pro- 
cess being  only  voidable.  BeynoUU 
T.  Oofp  and  PougUu,  267 

6.  A  fortiori  if  such  defendant  obtain 
his  discharge  from  execution  under 
the  insolvent  act,  his  proceeding 
under  that  law  being  a  confirmation 
of  the  execution,  and  a  waiver  of 
tlie  error,  if  any.  RtynoUg  v. 
Chwth  and  Dtrn^OM,  274 


INDU 


68S 


TRIAL 

TBU8T 
8de  PBOmSBORT  Notit,  4, 


tALTTB  KUCBITBD. 
dM  Oonn>HRA.noK)  1^ 

TALtJJSD  POLIOT. 
flwImoftAiKn,  8. 

VARIANCE. 
See^RAonoB^  68. 

SMFftAonoB,  71».86,  89. 

VBSNUB. 

1.  The  residence  of  witneases  is  e 
goodcatu^fiH*  oliBngtiifr  the  ventw, 
unleflB  the  plaintiff  show  he  reside 
where  It  is  laid.    J>u  Boya  ▼.  Eenry 

2.  After  issue  joined  the  defendant 
may  move  to  change  the  venue, 
when  all  his  witnesses  reside  in  the 
eonnty  to  which  it  is  to  be  changed. 
DeUwcM  Y,  BaJj^win,  104 

8.  The  court  will  not  change  the 
twniM  in  a  turnpike  cause,  on  an  affi- 
davitk  stating  the  dispositions  of  the 
county  to  be  un&vorable  to  turn- 
pikes, though  .it  may  be  a  good 
reason  for  applying  for  a  struck 
jury.  Ntno  Windsor  Twn^pihe  v. 
WOma,  127 

See  PBAonca,  41,  63. 


YBfiiaGT. 

.  !(  to  ascertain  the  gmmtwm  of 
damages,  a  jury  agree  that  each 
eet  down  such  sum  as  bethinks  flt» 
divide  the  aggregate  by  twelve,  and 
the  quotient  be  the  verdict,  it  is 
an  irregularity  for  which  it  will  be 
set  aside.  The  confessions  of  jury- 
men as  to  their  own  misbehavior 
may  be  heard  in  applying  to  set 
aside  a  verdict,  vt  tern.  Smith 
T.  Oheetham,  57 

1  Oil  a  terdlet  ibr  one  mill,  no  judg- 
ment caa  be  rendered,  and  if  it  be 
entered  for  the  ooets  enly,  il  is 
Brownr.  SmilK,  81 


8.  After  verdict  in  a  •JuSU<se'*  conH  in 
ati  action  for  a  penalty,  ii  will  be 
ftttended  that  the  offence  proved 
was  such  as  warranted  the  pen  *lty 
d«DlSi^  for,  and,  therefore,  aH  wwnt 
of  form  in  the  d^daratioti  curttd. 
In  such  a  Suit,  if  ottly  a  portion  of 
the  penalty  be  demandeld.  it  will, 
after  verdict,  be  intended  the  tmux- 
due  was  waived,  and  the  defoudant 
below  dannoit  assign  e«  errtir  that 
hm  WM  recovered  than  mfgbt  have 
beensuedfor.  £ly  y,  tkm BeHiten, 
218 

See  ICiSB^clTAl,  1.  Priotigi,  54,  66. 


von)  AND  VOIDABLE  PRO0KS& 
See  TRSSPAfiS^  4. 


WAGEB  POLiCt, 
See  IKSUBAVOB,  7. 

WAIVER. 
See  PRAOTIOB,  28,  48,  64,  66.    Tbxs- 

PA88,  6.     VSBDIOT,  3. 

WARD. 
See  Abbitbatiov,  2. 


684 


INDBX. 


WARRANT, 
flee  Praotioi,  (1. 

VATBRCOXJRSK 

1.  An  action  will  not  lie  for  di?ertiDg 
.  tho  water  of  a  river  (Vom  its  osnal 
oonne,  by  erecting  a  dam  lor  mills 
abore  the  mills  of  soother,  if  tuffi- 
dent  water  be  left  to  woric  the 
lower  miUSk  thoagh,  in  consequenos 
of  sach  erection,  It  be  necessary  to 
ran  the  mill  dam  of  the  lower 
mills  fbrther  into  the  stream,  and 
the  difBoultj  of  getting  logs  to  the 
lower  mills  be  incressed  so  as  to 
require  one  hand  more  Ibr  everj 
twenty*flve  logs.  Where  persons 
hare  equal  right  to  erect  mill-dams 
on  a  river,  the  rubbish  which  oomes 
from  a  newly  ereoted  upper  dam  to 
an  old  lower  dam,  though  it  be  an 
inconvenience  to  the  lower  of  about 
150  doUars  a  year,  wUl,  if  a  jury 
have  found  in  ikvor  of  the  deibnd- 
ant,  and  it  appear  tdht  the  floating 
rabbisli  be  lessened  by  the  erection 
of  the  upper  dam,  be  damrnum 
ab$mi§  ii^iHa,  Bainm'  and  Msn 
T.  JMW^  807 


WILD  BEASTS. 
See  AwMAM  Fnui  Natuul 

WITNSSSBS. 
See  Pftaonoi^  68.    Ynrui,  1, 3. 

WORDS. 

1.  If  a  man  ssy  of  another,   *'  you 
SWOTS  to  a  lie,  for  whidi  you  now 


stand  indicted,"  H  Is  seiionable.  n 
the  count  In  an  action  Ibr  words  he 
insuflBeient,  and  the  dedaratioo  do 
not  oontain  any  introductory  matter 
or  mKo^Mttrniby  reference  to  which 
they  can  be  rendeMd  so,  the  inade- 
quacy  of  the  count  cannot  be  made 
good  by  a  bar  justifying  and  con- 
fessing of  the  words.  Pdton  v. 
Ward,  t6 

2.  In  an  action  for  words  spoken  of 
an  attorney,  the  declaration  must 
alleffe  a  eoOoqmniim  respecting  his 
profession,  or  it  will  be  felal  on  a 
motion  in  arrest  of  judgment  So 
if  two  ^raoofmna  be  stated,  one  of 
which  allbrds  no  cause  of  action^ 
and  entire  damages  be  given,  Judg- 
ment will  be  arrested.  It  does  not 
seem  to  be  ectionable  to  say  at  the 
time  of  election  of  a  candidate  for  a 
seal  in  the  legisljAture,  that  he  has 
been  seen  drunk  and  asleep  in  the 
assembly  room,  and  im  unflt  to  be  a 
member.     ChSbert  ▼.  FiOd,        820 

See  ABBOBiLTioir,  L 


WRIT, 
See  RnuBir  or  Wbh. 

WRIT  OF  INQUIRY. 
Seelm^uSmoM,!. 

WRIT  07  RIGHT. 
See  PBAonoi^  81 
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